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DECISIONS. 


Kentucky  Court  of  Appeals. 


JANUARY  TERM,  1899. 


Case  1— SETTLEMENT  OF  ASSIGNED  ESTATE— Mabch  4,  1899. 

McNamara,  Etc.  v.  Schwaniger. 

APPEAL    FBOM    MONTGOMEKY    CIBCUIT    COURT. 

1.  Statutes,  Construction  of. — The  act  of  March  16,  1894,  regu- 
lating aseignments  for  the  benefit  of  creditors,  was  properly  held 
by  the  court  'below  applicable  to  apslgnments  made  before  the 
passage  of  the  act,  it  appearing  that  it  was  the  intention  of 
the  Legislature  to  apply,  the  procedure  to  assignments  there- 
tofore made  as  well  as  those  thereafter  to  be  made. 

£.  Same. — Section  93  of  the  Kentucky  Statutes,  providing  for  a 
confirmation  of  the  assignee's  report  of  settlement  at  the  sec** 
ond  term  of  the  county  court  after  the  same  has  been  made, 
is  not  self-enforcing,  and  an  order  of  court  is  necessary 
before  such  report  of  settlement  stands  confirmed.  Until  such 
order  is  made  the  report  stands  open  for  exceptions  upon  show- 
ing cause  or  reasonable  excuse  for  falling  to  except  before  the 
second  term. 

.1.  Exemptions — ^Homestead. — A  party  entitled  to  a  homestead  In 
money  out  of  realty  not  divisible  is  entitled  to  the  entire  amount 
of  one  thousand  dollars  and  the  assignor  has  no  right  to  de- 
duct from  that  amount  any  sum  due  him  from  the  assignor  for 
rent  of  the  assigned  property. 

4.  Assignments  fob  the  Benefit  of  Creditobs — Excessive  Allow- 
ance.— Where  the  service  rendered  by  the  asffignee  for  the 
benefit  of  creditors  consisted  in  a  sale  of  a  single  piece  of  real 
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estate  and  thirty  shares  Off  stock  in  a  building  and  loan  asso- 
ciation in  one  lot,  an  allo^rance  of  $275  to  the  assignee  for  hla 
services,  and  of  $250  to  his  attorney  was  excesaiye.  A  reduc- 
tion of  one  hundred  dollars  in  each  allowance  would  make  the 
allowance  to  attorney  and  assignee  reasonable. 

5.  Appeals — ^Adjustment  of  Equities  Abising  bt  Baiangino  E:bbob& 
—An  error  oif  $200  in  the  cdadm  of  the  assignee  against  the  as- 
signor for  rent  of  the  assigned  premises  will  be  paid  to  the  as- 
signor out  of  the  reduotion  in  the  allowances  to  the  assignee  and 
<  his  attoimey. 

$.  Appeals — Paeties. — The  error  complained  of  that. the  value  of 
the  potential  right  of  dower  of  the  assignor's  wife  was  not 
estimated  and  paid  lx>  her  will  not  be  considered,  she  not  being 
a  party  to  the  appeal. 

H.  M,  WOODFORD  fob  the  appellant. 

1.  It  was  a  reversible  error  on  the  part  of  the  circuit  court  to  refuse, 

as  it  did,  to  lefer  the  case  de  novo  to  the  Master  Ck>mmissionM- 
to  take  proof  in  order  to  have  a  more  complete  presentation  of 
the  facts,  and  a  better  preparation  of  the  case,  the  court  over- 
ruling motion  of  d-etfendant  and  appellant,  to  which  exception 
•was  taken  at  the  time. 

2.  It  was  also  a  reversible  error  for  the  circuit  court  In  this  case 

on  appeal  to  disregard  section  88  of  the  Kentucky  Statutes,  and 
fail  or  refuse  to  certify  its  judgment  to  the  county  court  or  to 
make  an  order  directing  the  county  judge  or  court  what  order 
to  have  entered  in  the  case. 

8.  Schwaniger  never  had  the  face  or  courage  to  resist  the  collection 
of  the  $200  rent  on  store  which  he  had  agreed  to  i>ay  and  which 
was  a  very  low  rent  for  the  store  part  of  the  building,  with  all 
the  fixtures  and  bakery  Included,  until  after  he  had  fallen  out 
with  his  assignee  and  sought  the  advice  of  attorney  long  after 
the  making  of  the  settlement. 

4.  As  to  motion  and  exceptions  of  the  Chiles,  Thompson  &  Co.  debt, 
and  reducing  it  to  $12  from  about  $85,  this  was  merely  a  cler- 
ical error  and  corrected  on  the  face  of  the  record. 

J.  J.  CORNELISON  foe  the  appellee. 

1.  The  assignor,  Schwaniger,  was  entitled  to 'the  payment  of  his 

homestead  in  full. 

2.  The  assignee,  McNamara,  was  not  entitled  to  collect  the  rent 
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from  the  appellee  after  he  had  made  a  settlement  in  which  he 
-was  not  charged  -with  it  fHirther,  the  a(ppellee  was  not  liable 
for  rent  of  the  property  until  his  homestead  had  been  assigne^X 
3.  The  allowance  to  the  assignee  fbr  a  credit  of  $3,208.05  as  having 
been  paid  to  the  building  and  loan  assoolation  is  erroneous; 
he  should  only  have  had  credit  for  $2,843.25.  The  allowances 
to  the  asaignae  and  to  his  attorney  were  excessive. 

JUDGE  DuRELLB  delivered  the  opinion  of  the  ooubt. 

On  August  31,  1893,  the  appellee  made  a  deed  of  assign- 
ment to  appellant  of  all  his  property  for  the  benefit  of  his 
creditors;  reserving  to  himself  in  the  deed  his  homestead, 
and  all  hia  exemptiojis  as  a  person  with  a  family,  under 
the  exemption  laws  of  the  State.  The  whole  of  the  as- 
signed estate  consisted  of  a  three-story  brick  house  and 
lot  in  Mt.  Sterling,  and  a  small  stock  of  merchandise, 
which  was  appraised  at  f282.20.  The  appraisers  found 
that  Schwaniger's  family  consisted  of  eight  persons,  and 
that  he  had  not  sufficient  provisions,  etc.,  to  sustain  his 
family  for  one  year,  and  set  apart  to  him  the  whole  of  the 
inventory  of  personal  property,  amounting  to  |282.20,  and, 
the  real  property  being  indivisible,  allowed  him  a  home- 
stead of  f  1,000  in  money,  to  be  paid  out  of  the  proceeds. 
The  real  estate  was  incumbered  by  a  mortgage  to  the  Na- 
tional Home  Building  &  Loan  Association,  and  appellee 
was  the  owner  of  forty  shares  of  stock  therein,  thirty  of 
which  were  pledged  as  additional  security  for  the  mort- 
gage. By  agreement,  the  real  estate  was  sold,  free  of  lien 
and  dower,  together  with  the  building  association  stock, 
in  one  lot,  and  appellant  paid  off  the  mortgage  thereon. 
Creditors^  of  the  estate  were  duly  advertised  for,  and  on 
May  16,  1895,  what  was  called  a  "final  settlement"  was 
made  by  the  judge  of  the  county  court;  the  paper  reciting 
that  he  "proceeded  to  finally  settle  and  audit  the  accounts 
of  P.  McNamara,  assignee  of  F.  Schwaniger." 
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After  the  passage  of  the  act  of  March  16,  1894,  found  in 
chapter  7  of  the  Kentucky  Statutes,  there  appears  to  have 
been  an  effort  to  conform  the  proceedings,  as  nearly  as 
might  be,  to  the  requirements  of  that  act;  and  this,  indeed, 
WHS  proper,  as  the  act  appears  to  have  been  intended  to 
2ipply  to  the  procedure  in  assignments  theretofore  as  well 
as  thereafter  made.  The  settlement  with  the  county  judge 
appears  to  have  been  intended  to  conform  to  section  93, 
Kentucky  Statutes,  for  it  appears  to  be  conceded  by  ooun- 
'  sel  for  appellee,  though  it  does  not  appear  in  the  record, 
that  notice  was  published  in  a  newspaper  of  the  proposed 
application  for. a  discharge.  And  here  arises  the  first 
question  for  decision;  it  being  claimed  for  appellant  that 
section  78  applies,  which  provides  that  "an  assignee  may 
resign  his  trust  upon  settling  his  accounts,  and  the  set- 
tlement shall  be  confirmed  and  the  assignee  discharged 
from  liability  at  the  second  regular  term  of  the  court  after 
the  settlement  has  been  filed,  if  no  exceptions  are  filed 
thereto;  if  exceptions  are  filed,  thej  shall  be  heard  and 
determined  by  the  court," — and  that,  as  no  exceptions  were 
filed  at  the  second  regular  term  of  the  court  after  the  fil- 
ing of  this  settlement,  it  became  confirmed,  as  matter  of 
law,  and  the  assignee  was  discharged.  A  careful  examin- 
ation of  the  whole  statute  has  led  us  to  the  conclusion 
that  a  very  material  change  has  been  made  by  it  in  the 
procedure  in  respect  to  this  subject.  The  county  judge, 
as  such,  appears  no  longer  to  have  anything  to  do  with  the 
settlement.  Every  thing  to  be  done  by  him  under  the 
present  act  is  done  as  the  county  court. 

By  section  91  provision  is  made  for  the  as- 
signee's administering  oaths,  examining  witnesses 
touching  claims,  and  allowing  or  refusing  to  allow 
any    claim    or    part    thereof.    It    is    further    provided 
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that  at  stated  intervals  he  shall  file  in  the  county 
court  "a  list  of  all  claims  presented  to  him,  including  those 
allowed,  as  well  as  those  not  allowed,  with  his  reasons 
for  refusing  to  allow  them;  and  at  the  second  regular  term 
of  the  court  held  thereafter  the  report  shall  be  confirmed, 
unless  exceptions  are  filed  thereto."  We  think  the  utmost 
effect  that  can  be  given  to  the  settlement  of  May  16,  1895, 
is  to  consider  it  as  a  report  umier  section  91;  and,  while  it 
is  true  that  no  exceptions  were  filed  at  the  second  regular 
term  after  its  filing,  on  the  other  hand  there  was  no  order 
confirming  it.  This,  under  the  present  statute,  we  consider 
essential  to  its  finality.  All  the  reports  required  by  this 
chapter  are  made  to  the  county  court;  and,  while  the  stat- 
ute says  that,  if  no  exceptions  are  filed  within  the  pre- 
scribed time,  they  shall  be  confirmed,  that  necessarily 
means  shall  be  confirmed  •  by  order  of  court.  If 
not  so  confirmed  by  order  of  court,  they  remain 
open,  and  any  party  or  creditor,  though  behind 
time,  may,  upon  showing  cause  and  reasonable  excuse, 
be  permitted  to  file  exceptions,  as  was  done  in  this  case; 
and  the  county  court,  in  our  opinion,  properly  permitted 
the  exceptions  to  be  filed. 

Exceptions  were  filed  upon  the  ground  that  appellant 
had  only  paid  to  appellee  the  sum  of  fSOO  for  his  home- 
stead, and  were  sustained  by  the  judgment  of  the  county 
court.  Appellant  contended  that  after  the  assignment  the 
appellee  became  indebted  to  him  in  the  sum  of  f200  for 
pent  of  the  business  part  of  the  assigned  property,  and, 
after  the  sale  of  the  lot^  undertook  to  collect  it  by  retain* 
ing  it  out  of  the  money  allowed  appellee  in  lieu  of  home- 
stead. The  county  court  held — ^and  properly — that  this 
could  not  be  done.  A  homestead  allowed  him  in  land 
would  have  been  exempt  from  his  debts,  but  no  more  ex- 
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empt  than  the  money  allowed  him  in  lieu  of  homestead. 
Moreover,  as  the  county  court  said,  the  rent  claimed  was 
about  oflfsef  by  the  payments  of  appellee  to  the  building 
and  loan  association  on  the  mortgage  debt  after  the  assign- 
ment. An  appeal  was  taken  to  the  circuit  court,  and  a 
judgment  of  affirmance  had  there,  from  which  judgment 
an  appeal  has  been  taken  to  this  court.  There  is  also 
here  a  cross  appeal  by  Schwaniger. 

Appellant's  contentions  have  been  heretofore  stated. 

An  injustice  was  worked  against  appellant  by  the  set- 
tlement of  May  16,  1895,  in  that  it  prorated  the  entire  as- 
sets among  the  creditors,  and  appellant  proceeded  to  pay 
them;  and  afterwards  the  judgment  of  the  county  court  re- 
quired him  to  pay  an  additional  |200,  for  the  payment  of 
which  out  of  the  estate  no  provision  was  made.  The  set- 
tlement, however,  allowed  the  assignee  f275  for  his  serv- 
ices, and^  |250  for  the  services  of  his  attorney,  each  of 
which  allowances  is,  in  our  opinion,  manifestly  excessive 
for  the  services  rendered  in  this  case;  there  being  only  two 
items  of  property  to  dispose  of — the  real  estate  and  build- 
ing and  loan  stock,  which  were  sold  in  one  lot.  If  these 
allowances  were  each  reduced  f  100,  they  would  be  about 
the  proper  size. 

It  appears,  therefore,  that  there  was  no  error  to  the 
prejudice  of  any  substantial  right  of  appellant. 

Upon  the  cnoss  appeal  of  Schwaniger  there  is  little  of 
importance  to  be  considered.  His  complaint  of  the  exces- 
sive allowance  to  the  assignee  and  counsel  is  offset  by  the 
allowance  of  |200  to  him,  which  necessarily  comes  out  of 
those  allowances.  His  complaint  that  the  value  of  his 
wife's  potential  right  of  dower  was  not  estimated  and  paid 
to  her,  though,  according  to  his  claim,  her  signature  to  the 
deed  was  obtained  by  a  promise  that  it  should  be  dojie, 
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can  not  avail,  because  Mrs.  Bchwaniger  is  not  a  party  to 
the  record.  The  other  errors  complained  of  on  the  cross 
appeal  are  immaterial.  For  the  reasons  stated,  the  judg- 
ment is  affirmed  upon  the  original  appeal  and  the  cross 
appeal. 


\ 


Case  2— LIQUIDATION  OF  APPAIItS  OF  INSOLVENT  CORPOR- 
ATION—Mabch   8. 

Bell    &    Coggeshall   Co.,  The,  Etc.  v.  Kentucky 
Glass  Works  Co.,  Etc. 

APPEAL  ¥BOU   JEFFERSON  CIRCUIT  COURT,    CHANCERY   DIVIVION. 
(ON    REHEARING. ) 

1.  Corporations — Power  to  Mortgage. — ^A  power  to  mortgage  cor- 

porate property  is  necessarily  implied  in  the  power  to  con- 
tract debts. 

2.  Same— Mortgage   by    BxECtrnvB   Officer. — ^A  mortgage   of    cor- 

porate property  by  the  executive  officers  tx>  whom  the  general 
tmanagement  of  corporate  affains  was  intrusted  by  the  articles 
of  association  and  exercised  for  a  long  period  by  general  ac- 
quiescence, can  not,  be  held  iuTalid  on  account  of  the  failure 
of  the  corporation  to  formally  authorize  it 

3.  Same — Indebtedness  in  Excess  of  Charter  Limit. — As  against 

other  corporate  creditors  a  mortgagee  of  corporate  property  will 
not  be  permitted  to  enforce  his  mortgage  for  an  amount  in  ex- 
cess of  that  named  in  the  articles  of  association  as  the  limit 
of  corporate  indebtedness. 

4.  Warehouse  Receipts — A  warehouse  receipt  issued  by  a  manu- 

facturing corporutlon  for  articles  recited  to  be  in  its  warehouse, 
and  used  by  it  in  its  ordinary  course  of  business,  can  not  be 
held  to  create  a  valid  lien  under  section  4768  of  the  Kentucky 
Statutes. 

(On  a  petition  for  an  extension  of  the  opinion,  the  court  held  the 
following  points:) 
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5.  Application  of   Payments   Made  by   Assignor  Before  Assign- 

ment.— ^Where  a  bank  lield  a  mortgage  of  corporate  property 
valid  as  to  other  creditors  to  the  extent  the  corporation  could 
legally  create  a  debt  and  invalid  as  to  the  excess,  general  pay- 
ments made  by  the  assignor  prior  to  the  assignment  will  be 
credited  on  the  unsecured  indebtedness,  the  entire  claim  being 
valid  as  to  the  assignor  itself. 

6.  Same. — Payments  made  by  the  assignee  after  assignment  in  such 

a  case  will  be  credited  on  the  secured  debt 

ROBT.  J.  ELLIOTT  in  an  original  brief  for  appellants,  and  in 

RESPONSE  TO   APPELLEE*S    PETITION    FOR    A    REHEARING. 

1.  The  mortgage  for  $48,600  by  the  Kentucky  Glass  Works  Com- 

pany to  the  Kentucky  National  Bank,  dated  November  20,  1885, 
but  not  lodged  for  record  until  August  26,  1886,  was  and  is 
.  illegal  and  void.  It  was  fraudulently  executed  and  delivered 
and  put  to  record  for  a  fraudulent  purpose  and  with  the  fraud- 
ulent intent  on  the  part  both  of  the  Glass  Works  Company 
and  said  bank  to  hinder,  delay  and  defraud  those  who  were  then 
and  those  who  should  thereafter  become  "bona  fide  creditors  of 
said  Glass  Works  •Company;  and  said  bank  so  fraudulently 
asked  for,  demanded  and  took  and  caused  said  mortgage  to 
be  recorded. 

2.  E#ach  of  the  warehouse  receipts,  numbers  7,  13,  17,  mentioned 

in  the  pleadings,  was  without  any  valuable  and  good  consider- 
ation, illegally  and  fraudulently  issued  and  fraudulently  de- 
livered to  Ed.  Bull  by  the  Kentucky  Glass  Works  Company  for 
a  fraudulent  purpose  and  with  fraudulent  intent,  thereby  to 
hinder,  d-elay  and  defraud  the  creditors  in  said  Glass  Works 
Company,  which  facts  were  then  known  to  the  Kentucky 
National  Bank. 

3.  The  deed  of  assignment,  dated  April  27,  1887,  purporting  to  have 

been  made  by  the  Kentucky  Glass  Works  Company  to  T.  W. 
Spindle,  as  assignee,  was  fraudulently  and  without  authority 
executed  and  delivered  by  Ed.  Bull  •as  Jiresident  of  said  com- 
pany, and  was  fraudulently  and  without  authority  so  acknowl- 
edged and  lodged  for  record  by  him.  And  said  alleged  deed  of 
assignment  was  not  authorized  by  law  and  is  invalid.  Neithef 
the  execution  nor  delivery  nor  acknowledgment  of  said  deed  for 
record  was  done  or  ratified  or  authorized  by  the  Kentucky  Glass 
Works  Company,  and  all  of  said  facts  were  then  well  known 
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to  the  president  of  said  company  and  said  alleged  deed  of 
assignment  is  invalid,  null  and  void. 
Citations:  Thomas  v.  R.  R.  Co.,  101  U.  S.,  28;  Morawetz  on 
Private  Corporations,  sections  249,  316,  343,  346,  395,  408,  479, 
512,  513,  580,  591,  606.  607,  619,  B20.  622,  641.  642,  643,  644, 
645,  648,  649,  686,  708,  815,  1048,  1054;  ^Green's  Brice's  Ultra 
Vires,  81,  2d.  Am.  Ed.;  Gen.  Stat.,  eh.  44,  art.  1,  sec.  1;  Bur- 
rell  on  Assignments,  sees.  79,  87,  476,  501,  507;  Hleronymous, 
&c„  V.  May  hall,  1  Bush,  510;  Foster  v.  Grigsby,  1  Bush,  97; 
Lowry  v.  Fisher,  2  Bush  76;  Murphy  v.  City  oft  Ix>ulflville,  9 
Bush,  193;  Douglass  v.  Cline,  12  Buoh,  608;  Bartlett  v.  Borden, 
13  Bush.  47;  Griffith  v.  Cox,  79  Ky.,  &62;  liittle  v.  Ragan,  &c., 
83  Ky.,  325;  Hrfskell  v.  Wynne,  &c.,  3  Ky.  Law  Rep.,  54;  Ward 
v.  Trotter,  3  Mon.,  3;  Byrd  v.  Bradley,  2  B.  M.,  239;  Bank  of 
TJ.  S.  V.  Huth,  4  B.  M.,  530;  Bowling  v.  Winslow's  Admr.,  5 
B.  M.,  31;  Trimble  v.  Ratcliff,  9  B.  M.,  518;  Baker  v.  Dobbyns, 
4  Dana,  225;  Vernon  v.  Morton,  8  Dana,  263;  Bucklin  v.  Thomp- 
son, 1  J.  J.  M.,  226;  Breckinridge  v.  Churchill,  3  J.  J.  M.,  13; 
Maiders  v.  Culver's  Assg.,  1  Duv.,  166;  Lyne  v.  Bank  of  Louis- 
ville, 5  J.  J.  M..  554;  Dougherty  v.  Kercheval,  1  A.  K.  M.,  53; 
McGowen  v.  Hoy;  5  Litt.,  243;  Weeden  v.  Hawes,  10  Conn.,  50; 
German  Ins.  Bank  v.  Nunes,  80  Ky.,  335;  Bank  of  Commerce 
V.  Payne,  10  Ky.  Law  Rep.,  48;  York,  Assg.,  v.  Ferrell,  14  Ky. 
Law  Rep.,  207;  Scott  v.  Strauss,  14  Ky.  Law  Rep.,  892;  National 
Bank  v.  Matthews,  98  U.  S.,  624;  De  Camp  v.  Alward,  52  Ind., 
469;  Perkins  t.  Pike,  42  Me.,  149;  Smith  v,  Moore,  26  111.,  396; 
McAllister  v:  Clopton,  Exr.,  51  Miss.,  261;  Hays  v.  Mercier,  22 
Neb.,  660;  Buell  v.  Buckingham,  16  Iowa,  290;  RIngo  v.  Biscoe, 
13  Ark.,  563;  Curtis  v.  Leavitt,  15  N.  Y.,  9;  Hughes  v.  Ell  J' 
flon,  5  Mo.,  463;  Loeb  v.  Pierpoint,  &o.,  58  Iowa,  469;  Fisher  v. 
Murray,  1  K  D.  Smith  (N.  Y.),  341;  Tapley  v.  Butterfield,  1 
Met.  (Mass.),  517;  Deming  v.  Colt,  3  Sand.  (N.  Y.).  463; 
Anderson  v.  Tompkins,  1  Brock.  (N.  Y.),  463;  Mt.  Sterling  Si 
Jeff.  Tp.   Co.  V.  Looney,  1  Met.,  651. 

JOHN  C.  RUSSELL  and  GEORGE  B.   THORNTON  fob  the  Ken- 
tucky NATIONAL  BANK. 

Counsel  discussed  seriatim  th«  points  urged  for  reversal  and 
cited  Morawetz  on  Private  Corporations,  sees.  600,  680,  689, 
695.  696,  711;  National  Bank  v.  Matthews,  98  U.  S.,  624;  Sliver 
Lake  Bank  v.  North,  4  Johnson  Chan.  Reps.,  370. 
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JOHN  C.  RUSSELL  and  HUMPHREY  &  DAVIE  roR  appellee,  Ken- 
tucky  NATIONAL  BANK,   IN   A  PETrriON   FOB  A   BEHEABING. 

1.  The  opinion  delivered  is  erroneous  in  holding  the  deed  and  mort- 

gage to  'be  void.  Ky.  Stats.,  sec.  542;  Thompson  on  Corps.,  sees. 
6133,  6136,  6179,  6184,  6165,  5318;  Pools  v.  West  Point  Butter 
Assn.,  30  Fed.  Rep.,  513;  McElroy  v.  Minnesota  Percheron  Horse 
Co.,  96  Wis.,  317;  Central  Trust  Co.  v.  Columbus  Railroad,  87 
Fed.  Rep.,  815;  Cook  on  Stockholders,  (4th  ed.),  sec.  716  and 
note;  Morawetz  on  Corps.  (2d  ed.),  sees.  689  to  700;  same^  sees. 
673,  .678,  680;  Sheranan  Center  Town  Co.  v.  Morris,  19  Am.  St 
Rep.,  134;  Sherman  Center  Town  Co.  v.  Swigert,  19  Am.  St 
Rep.,  137;  Sherman  Natl.  Bank  v.  Butchers*  Hide  and  Tallow 
Co.,  97  Ky.,  40;   Natl.  Bk.  of  Cynthiana  v.  Matttngly  A  Sonft, 

18  Ky.  Law  Rep.,  425;  Trapp  v.  Fidelity  Natl.  Bk.,  19  Ky.  Law 
Rep.,  1114. 

2.  The  opinion  is  erroneous  in  holding  that  because  the  indebtedness 

which  the  mortgage  secures  is  in  exoess  of  $8,000,  limit  of  the 
Glass  Works'  charter,  thereft>re  the  mortgage  to  secure  it  is  void 
in  toto,  even  for  the  $8,000.  Garrett  v.  Burlington,  59  Am.  St 
Rep.,  461;  Warfleld  v.  Marshall,  2  Am.  St  Rep.,  263;  Thomp- 
son on  Corps.,  sec.  5705;  Ossipe  Hosiery  Co.  v.  Canney,  54  N. 
H.,  55;  Wood  v.  Corey  Water  Works,  44  Fed.  Rep.,  146;  Allis 
V.  Jones,  45  Fed.  Rep;,  148;  Shermantown  Co.  v.  Morris,  19 
Am.  St  Rep.,  134;  Humphrey  v.  Patrons'  Assn.,  50  la.,  607; 
Jones  on  Mortgages,  sec.  127;  Sioux  City  Terminal  v.  Trust 
Co.,  82  Fed.  Rep.,  133;  Cook  on  Stockholders  (4th  ed.),  sec 
760;  Hervey  v.  Illinois  R.  T.,  28  Fed.  Rep.,  169;  Barret  v. 
Pollock,  108  Ala.,  390;  Alabama.  Co.  v.  McKeevier,  112  Ala.,  134; 
Antitam  Paper  Co.  v.  Chronicle  Ca,  115  N.  C,  143;  Bebe  v. 
Richmond  Light  Co.,  3  N.  Y.  App.  Div.,  334;  Hamilton  Co.  v. 
Clemes,  17  N.  Y.  App.  Div.,  152;  Cook  on  Stockholders  (4th  ed.), 
sec.   708. 

3.  The  opinion  is  wrong  in  holding  the  warehouse  receipts  to  bb 

rvoid.  Ky.  Stats.,  sec.  4768;  Black's  Law.  Diet,  title  "Ware- 
housemen;" Greenbaum  v.  Megibben,  10  Bush,  419;  Cochran 
ft  Fulton  V.  Ripy.  13  Bush,  495;  Ray  v.  Com.,  12  Bush,  397; 
Colebrooke  on  Collateral  Securities,  sec.  420;  Merchants'  Bank 
V.  Hibbard,  48  Mich.,  118;  Ferguson  v.  Northern  Bank,  14  Bush, 
561;  Greenbaum  v.  Burns,  15  Ky.  Law  Rep.,  710;  Block  v.  Oliver, 

19  Ky.  Law  Rep.,  1278;  Northrop  v.  First  Natl.  Bk.  ot  Chicago, 
27  111.  App.,  527;   Ky.  Stats.,  sees.  4771,  4772,  4773,  4774,  4776. 
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ROBT.  J.  ELLIOTT  fob  appellants  in  a  petition  roB  an  extension 

OF  THE  opinion. 

(On  December  15,  1898,  the  Court  of  Appeals  In  an  opinion 
by  Judge  Guffy  reiversed  the  judgment  of  the  court  below.  Judge 
Paynter  dissenting. 

On  March  8,  1899,  the  former  opinion  of  the  court  was  with- 
drawn and  the  following  opinion  by  Judge  DuRelle  delivered, 
Judge  Gulfy  dissenting;  from  so  much  of  the  opinion  as  holds 
the  mortgage  valid  for  any  purpose.  Judge  Paynter  also  dis- 
senting.) 

JUDGE  DuRELLE  delivebed  the  opinion  of  the  coubt.  * 

The  questions  presented  by  this  appeal  grow  out  of  a 
contest  between  the  creditors  of  the  Kentucky  Glass 
Works  Company,  an  insolvent  corporation.  The  com- 
pany was  incorporated  in  1879  under  the  general  corpora- 
tion act;  it  being  provided  in  the  articles  of  incorporation 
that  the  general  business  of  the  corporation  proposed  to 
be  transacted  is  the  manufacture  of  glass  in  all  its  forms, 
'and  for  all  the  purposes  for  which  it  is  manufactured.  The 
capital  stock  wa-s  fixed  at  |12,000. 

By  the  fourth  paragraph  it  was  provided:  "The  busi- 
ness and  affairs  of  the  corporation  shall  be  conducted  by 
the  following  officers,  viz.:  A  president,  a  secretary,  and 
a  general  superintendent;  and  said  officers  shall  be  stock- 
holders, and  elected  on  the  last  Monday  in  July  of  each 
year,  except  in  the  year  1879.  The  said  corporators  shall 
fill  said  offices  until  the. last  Monday  in  July,  1880,  and 
until  their  successors  are  elected  regularly  under  these 
articles.  The  office  of  president,  until  the  first  regular 
election,  shall  be  filled  by  said  Edward  Bull;  that  of 
secretary,  by  William  Cromey;  and  that  of  superintendent, 
by  John  Stanger,  Sr."  By  the  fifth  paragraph  it  was  pro- 
vided:   "The  highest  amount  of  indebtedness  or  liability 


Digitized  by 


Google 


12 .  KENTUCKY   REPORTS.  [Vol.  106 

Bell  &  Goggefiiiall  Co.,  The^  Ac.,  v.  Kentucky  Glass  Works  Ck>.,  Ac. 

to  which  said  corporation  shall  at  any  one  time  subject  it- 
self shall  be  f8,000.'^  The  company  thereupon  engaged  in 
the  business  of  glass-making,  and  continued  it  until  April 
27,  1887,  when  a  deed  of  assignment  was  filed  for  the 
benefit  of  its  creditors.  In  September,  1888,  the  as- 
signee filed  his  petition  for  a  settlement.  There 
had  been  a  good  deal  of  litigation  between  the 
creditors  of  the  corporation,  the  material  evidence  in 
which  was  considered  as  evidence  in  this  action.  The  ap- 
pellants were  authorized  to  represent,  not  only  their  own 
claims,  but  the  claims  of  others  of  like  character.  The 
Kentucky  National  Bank  claims  under  a  mortgage  for 
148,600  and  interest. 

This  mortgage  was  dated  December  20,  1885,  and 
was  recited  to  be  from  the  Kentucky  Glass  Works 
Company,  and  Ed  Bull  and  Robert  F.  Bull  as 
stockholders  in  said  company,  to  the  Kentucky  Na- 
tional 3ank,  to  secure  a  previous  indebtedness  of  f48,- 
600,  represented  by  various  notes  bearing  date  at  various 
intervals  during  the  year  1885,  and  to  convey  by  way  of 
mortgage  the  land  of  the  Kentucky  Glass  Works  Com* 
pany,  the  machinery  and  plant,  goods  and  wares,  and  ma- 
terials for  manufacture,  with  the  right,  however,  in  the 
company  to  retain  possession  of  and  work  up  the  ma- 
terials, and  continue  the  manufacture  of  glassware;  the 
proceeds  of  sales  to  be  applied  to  the  payment  of  the  in- 
debtedness secured  by  the  moKgage.  The  instrument 
concliudeb:  "In  testimony  whereof  said  parties  of  the 
first  part  have  set  their  hands  and  seal  hereto;  and  said 
Kentucky  Glass  Works  Company,  by  its  president,  has 
hereto  set  its  name  and  affixed  its  corporate  seal,  and 
caused  this  instrument  to  be  attested  by  its  secretary,  the 
day  and  year  herein  first  above  written.    Kentucky  Glass 
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Works  Company.  [Seal.]  E.  Bull.  E.  Bull,  Pres.  At- 
test: Wm.  Cromey,  Secretary.  R.  F.  Bull.  R.  F.  Bull, 
Vice-President." 

The  first  question  for  decision  is  whether  the  mortgage 
is  void  for  the  reason  that  it  was  executed  without  au- 
thority from  the  board  of  directors. 

It  will  be  observed  that  the  articles  of  incor- 
poration do  not  provide  for  any  board  of  directors 
but  commit  the  entire  management  of  the  busi- 
ness of  the  company  to  three  executive  oflScers. 
It  appears  that  the  company  never  had  a  meeting,  never 
adopted  any  by-laws,  and  never  had  an  election,  but  that 
the  president  and  secretary  named  in  the  articles  continued 
to  act  as  president  and  secretary  until  after  the  execution 
of  the  mortgage — R.  F,  Bull  being  nominally  vice-presi- 
dent— and  that  it  had  no  general  superintendent.  The 
stock  of  the  company  was  owned  entirely  by  Edward  Bull 
and  Robert  F.  Bull,  except  ten  shares  belonging  to  John 
Bull's  estate, .of  which  William  Cpomey,  the  secretary,  was 
the  trustee  up  to  May  following  the  date  of  the  mort- 
gage, when  he  ceased  to  be  trustee,  or  to  act  as  secretary. 
The  person  named  in  the  articles  of  incorporation  as  gen- 
eral superintendent  appears  never  to  have  taken  stock,  or 
acted  in  that  capacity.  The  business  was  managed  by 
the  president,  who  made  the  contracts,  superintended  the 
business,  borrowed  money,  drew  checks  for  it,  and  at- 
tended to  all  matters  of  business.  The  mortgage  appears 
to  have  been  executed  because  the  bank  was  about  to  cease 
extending  credit  to  the  company. 

Under  these  circumstances,  and  with  these  arti- 
cles of  incorporation  before  us,  can  it  be  justly 
said  that  the  mortgage  was  invalid  because  its  ex- 
ecution  was   not    authorized   bv   a   board    of   directors? 
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There  are  numerous  authorities  to  the  effect  that  where 

a  corporation  loosely  commits  all  its  business  affairs  to 

I 
a   superintendent  or   president,   and  acquiesces  in  such 

management  for  a  great  length  of  time,  the  acts  of  the 

corporation  through  such  officers  will  be  held  valid  to  the 

extent  of  giving  preference  after  insolvency.    Thompson 

on  Corporations,   sec.  6179,  referring  to  Poole  v.  West 

Point  Butter  Association,  30  Fed.  Rep.,  513  (opinion  by 

Mr.  Justice  Brewer). 

In  McElroy  v.  Minnesota  Percheron  Horse  Co., 
96  Wis.,  317  [71  N.  W.,  652],  it  was  said:  "A  corpo- 
ration may  so  conduct  its  affairs  as  to  confer  by  im- 
plication upon  its  president  powers  much  beyond  those 
strictly  incident  to  his  office,  even  to  the  extent  of  exer- 
cising the  entire  powers  of  the  corporation,  which  by  the 
articles  are  vested  solely  in  the  board  of  directors."  In 
that  case  it  appeared  that  "the  corporation  affairs  for 
about  five  years  had  been  conducted  by  the  president  and 
by  his  predecessor  in  office,  without  any  objections  or  pro- 
tests whatever  by  the  stockholders  or  directors,  so  far 
as  appears  from  the  records.  No  election  of  directors  by 
stockholders  was  had  during  that  time,  and  no  meeting 
whatever  held,  except  one  a  few  months  before  the  mak- 
ing of  the  contract,  at  which  the  only  business  transacted^ 
was  to  fill  the  places  of  several  directors  who  had  resigned, 
which  was  done  by  those  who  remained." 

In  Sherman  v.  Fitch,  98  Mass.,  59,  a  mortgage  not  au- 
thorized by  a  vote  of  the  board  was  held  to  be  valid  as 
against  the  assignee,  the  court  there  saying:  "Such  an  act 
by  the  president  and  general  manager  of  the  business  of 
the  corporation,  with  the  knowledge  and  concurrence  of 
the  directors,  or  with  their  subsequent  and  long-continued 
acquiescence,  may  properly  be  regarded  as  the  act  of  the 
corporation." 
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See,  also  Eureka  Iron  Works  v.  Bresnahan  (Mick.) 
[27  N.  W.,  524];  Gordon  v.  Preston,  26  Am.  Dec,  75; 
Thompson  on  Corporations,  sees.  6165,  6318. 

In  the  case  at  bar  the  entire  management  of  the  busi- 
ness of  the  corporation  was  intrusted  by  the  articles  to 
the  company's  ex^utive  officers.  It  can  not  justly  be  said 
that  it  was  necessary  that  they  should  have  a  formal  meet- 
ing to  authorize  the  action  to  be  taken  by  them,  for  execu- 
tive officers  do  not  act  by  resolution.  The  board  of  di- 
rectors in  a  properly  managed  corporation  is  a  deliberative 
body.  It  acts  by  resolution,  and  directs  what  the  execu- 
tive of  the  corporation  shall  do.  But  when  the  executive 
is  to  take  action,  and  acts  within  the  scope  of  his  authorily, 
his  acts  are  binding. 

The  corporation  was  undoubtedly  authorized  to  mort- 
gage its  property,  that  f)Ower  being  necessarily  implied  in 
the  power  to  contract  debts.  Thompson  on  Corporations, 
sec.  6133.  That  was  a  part  of  the  business  of  tlie 
corporation,  and  the  executive  officers  are  authorized  to 
transact  it. 

We  conclude,  therefore,  that  the  mortgage  was  not  in- 
valid by  reason  of  its  execution  by  the  president,  secretary 
and  all  the  stockholders  except  one,  and  with  the  knowl- 
edge and  concurrence  of  the  trustee  of  that  one. 

And  this  brings  us  to  consider  the  next  question — ^to 
what  extent,  if  any,  the  mortgage  was  invalid  because  of 
its  execution  for  an  amount  in  excess  of  the  liability  which 
the  articles  of  incorporation  permit  to  be  incurred. 

Were  this  question  between  the  corporation  and  the 
bank,  there*  would  be  little  difficulty.  In  this  case 
it  appears  that,  the  money  was  actually  received 
by  the  company,  and  used  in  its  business,  and  the 
company  would  be  estopped  from  refusing  to  make  resti- 
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tution  of  that  whereof  it  had  received  the  benefit.  The  doc- 
trine is  thus  stated  in  Thompson  on  Corporations,  sec  5705: 
"By  the  American  law,  where  there  is  a  statute  imposing  a 
limit  upon  corporations  in  respect  of  the  amount  of  debts 
which  they  can  incur,  a  creditor  who  does  not  know  that  the 
liinit  has  been  exceeded,  and  who  has  no  reasonable  ground 
to  believe  that  such  is  the  fact,  may  enforce  the  obliga- 
tion, of  the  contract  against  the  corporation.  The  true 
ground  upon  whi(^h  this  doctrine  is  based  has  been  already 
adverted  to.  It  is  that,  although  parties  dealing  with 
corpiorations  will  be  conclusively  bound  to  know  the  extent 
of  the  powers  which  the  statute  law  has  accorded  to  them, 
yet  where  their  power  to  act  in  a  given  case  depends  upon 
their  previous  action,  which,  from  its  very  nature  is  known 
only  to  them,  and  not  to  the  public  dealing  with  them — 
in  other  words  where  the  question  is  -whether  their  power 
has  been  exhausted,  and  this  depends  upon  a  knowledge 
of  antecedent  extrtnsic  facts,  which  knowledge  is  in  the 
breasts  of  the  corporate  oflSeers,  and  not  accessible  to  the 
public — then  there  is  an  implied  warranty  on  the  part  of 
the  corporation,  through  its  officers,  that  the  power  has  not 
been  exhausted,  and  that  the  conditions  do  not  exist  which 
render  it  unlawful  for  the  corporation  to  contract  the 
debt;  so  that  to  allow  the  corporation  to  avoid  the  repay- 
ment of  the  debt  on  this  ground,  where  it  has  had  and  en- 
joyed the  benefit  of  the  contract,  would  be  to  allow  it  to 
make  its  own  wrong  the  means  of  defrauding  the  innocent 
public.  It  is  immaterial  on  what  ground  th^  courts  which 
hold  that  the  corporation  can  not  be  permitted  to  repudi- 
ate an  honest  debt  upon  such  a  plea  place  themselves, 
whether  they  say  that  the  statute  is  directory  merely,  or 
that  the  corporation  is  estopped  from  setting  lip  the  de- 
fense after  having  enjoyed  the  "benefit  of  the  contract — es- 
I)ecially  where  the  money  borrowed  has  been  used  in  con- 
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ducting  the  legitimate  corporate  business,  with  the  knowl- 
edge and  consent  of  all  its  officers  and  stockholders. .  The 
judges  are  in  all  cases  driven  to  the  conclusion  by  the  mere 
stress  of  justice." 

It  would  seem,  also,  from  the  same  section,  that 
even  in  some  cases  of  municipal  obligations  the 
excessive  indebtedness  may  be  recovered  in  a  common-l^w 
action,  as  for  money  had  and  received. 

But  as  between  other  creditors  and  the  creditor 
whose  own  debt  was  in  excess  of  the  limitation 
there  arises  a  different  question.  A  creditor  whose 
ow^n  debt  against  the  corporation  does  not  trans- 
gress the  limitation — who  does  not  know,  and  has 
no  reason  to  know,  that  the  limitation  had  been  exceeded, 
has  a  right  to  rely  upon  the  "implied  warranty  on  the  part 
of  the  corporation,  through  its  officers,  that  the  power  has 
not  been  exhausted,  and  that  the  conditions  do  not  exist 
which  render  it  unlawful  for  the  corporation  to  contract 
the  debt."  And  this  reason,  it  seems  to  us,  applies  equally 
as  against  the  creditor  who  participated  in  creating  the  ex- 
cessive indebtedness,  and  was  bound  to  know  that  it  was 
so  doing.  The  bank  was  charged  with  knowledge  of  the 
indebtedness  limit  in  the  articles  of  incorporation  of  the 
company.  In  the  face  of  that  knowledge,  it  joined  with 
the  company  in  the  creation  of  an  indebtedness  against  it 
far  in  excess  of  what  the  company  was  authorized  to  incur. 
The  bank  knew  that  the  indebtedness  was  being  exceeded; 
the  other  creditors  did  not;  and  this  puts  them,  in  our 
judgment,  upon  an  entirely  different  footing. 

An  immense  number  of  citations  have  been  made  by 
counsel.  Most  of  them  are  cases  between  the  corporation 
and  the  creditor,  or  between  the  shareholders  and  the 
creditor,  in  which  the  corporation  or  shareholders  sought 
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•  to  evade  the  payment  of  the  excessive  indebtedness  on  the 
ground  that  it  was  ultra  vires. 

We  are  well  aware,  however,  that  there  is  quite 
a  respectable  number  of  cases,  in  which  it  has 
not '  only  been  held  that  the  excessive  indebtedness  is 
enforceable  against  the  mortgagor,  but  that  subsequent 
creditors  stand  in  no  better  light  than  the  mortgagor  him- 
self. Among  them  are  Central  Trust  Co.  of  New  York  v. 
Columbus,  H.  V.  &  T.  Ry.  Co.,  87  Fed.  Rep.,  815;  Allis  v. 
Jones,  45  Fed.  Rep.,  148;  Sioux  City  Terminal  R.  Co.  v. 
Trust  Co.  of  North  America,  27  C.  C.  A.  73,  82  Fed,  Rep., 
133.  Those  cases  •  proceed  upon  the  assumptipn  that, 
in  the  case  of  a  violation  of  the  statute  or  char- 
ter, as  the  Legislature  imposed  no  penalties,  the 
court  could  not  do  so.  ''The  remedy  for  the  violation  of 
this  statute,"  said  the  court  in  the  case  in  82  Federal  Re- 
porter, "is  not  the  destruction  of  the  contracts  which  evi- 
denced it,  but  the  ouster  and  dissolution  of  the  corpora- 
tion, at  the  suit  of  the  State.  The  State  alone  can  com- 
plain of  it  and  the  debtor  can  not  usurp  its  functions."  So, 
in  the  case  in  87  Federal  Reporter,  the  court,  through  Judge 
Lurton,  said:  "For  such  a  violation  of  the  limits  imposed 
by  law  upon  the  power  of  the  coal  and  railroad  company 
to  create  indebtedness,  the  State  alone  should  be  he^rd  to 
complain." 

In  this  Commonwealth  such  a  doctrine  would  ren- 
der the  inhibition  of  the  statute  an  absolute  dead  letter. 
Of  what  avail  would  it  be  to  obtain  a  judgment  of  ouster 
and  dissolution  of  the  corporation  at  the  suit  of  the  State, 
when  it  could  be  reincorporated  in  half  an  hour's  time? 
What  attention  would  be  paid  to  this  inhibition  in  the 
statute  by  persons  cont^'acting  with  corporations,  if  the 
only  penalty  for  a  violation  of  the  statute  were  a  possible 
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diBsolution  of  the  corporation?  Moreover,  it  is  hard  to 
discover  what  ground  the  Attorney  General  would  have  for 
hoping  to  succeed  in  a  suit  for  ouster  and  dissolution  of  a 
corporation  for  the  offense  of  making  a  valid  contract. 

But  it  is  sufficient  to  say  that  this  is  not  the  doctrine  in 
Kentucky.  In  this  State  it  has  been  adjudged  that  such  a 
contract,  made  in  violation  of  law,  while  enforceable  as  be- 
tween the  parties,  is  not  enforceable  by  either  participant 
as  against  the  rights  of  third  persons.  * 

In  the  case  of  First  National  Bank  of  Covington  v.  The  D, 
Kiefer  Milling  Co.,  95  Ky.,  97  [23  S.  W.,  675,1,  the  indebted- 
ness of  the  milling  company  to  the  First  National  Bank  was 
far  in  excess  of  that  allowed  by  the  company's  charter. 
It  was  held  that  "a  person  dealing  with  a  corporation 
must,  at  his  peril,  take  notice  of  the  charter  or  articles  of 
incorporation."  Said  the  court,  referring  to  this  excess 
of  indebtedness  forbidden  by  the  charter:  "Whether,  if 
this  was  simply  a  contest  between  the  bank  and  the  mill- 
ing company,'  violation  and  disregard  by  the  latter  of  the 
provision  of  the  articles  of  incorporation  would  be  a  suffi- 
cient defense,  we  need  not  determine;  but  the  enforcement 
of  that  provision  is  demanded  by  the  assignee  for  the  ben- 
efit of  other  creditors,  who  have  been  prejudiced  by  the 
unauthorized  and  illegal  dealing  of  the  bank  with  an  un- 
faithful officer  of  the  milling  company,  whereby  its  insolv- 
ency was  precipitated,  if  not  actually  caused,  and  in  sueK 
a  case  a  participant  in  the  fraudulent  transaction,  not 
other  innocent  creditors,  should  suffer." 

While  the  fraudulent  action  of  an  officer  of  the  company, 
whoa^  embezzlement  had  rendered  the  company  insolvent, 
was  mentioned  in  connection  with  the  matter  under  dis^ 
oussion,  the  point  at  issue  was  not,  as  counsel  seems  to 
suppose,  whetter  the  Indebtedness  of  the  bank  was  ren- 
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dered  inyalid  by  reason  of  the  fraud  of  the  officer,  but,  as 
a  glance  at  the  beginning  of  the  paragraph  quoted  and  as 
the  preTious  paragraph  will  show,  the  '^uuauthorized  and 
illegal  dealing''  referred  to  was  unauthorized  and  illegal 
because  in  violation  of  the  company's  charter.  That  was 
the  ground  upon  which  the  cause  was  decided,  and  that  is 
the  law  of  this  State. 

We  do  not  for  a  moment  controvert  the  proposition  so 
vigorously  and  so' frequently  insisted  on  by  counsel,  that 
in  equity  neither  party  to  an  ultra  vires  transaction  will  be 
heard  to  allege  its  invalidity  while  retaining  its  fruits. 
What  we  hold  is  that  neither  of  the  participants  in  a  con- 
tract forbidden  by  law  is  in  as  good  a  position  as  a  third 
person  not  so  participating. 

Xor  is  it  any  answer  to  this  proposition  to  say 
that  the  other  creditors  "had  full  notice  of  rec- 
ord of  the  existence  of  the  bank's  debt  and  of  the 
bank's  mortgage,  and,  if  they  and  the  bank  are  to  be  held 
to  have  constructive  notice  of  the  limitation  to  18,000  of 
debt  in  the  glass  works  charter,  then  appellants  also  knew 
that  the  company  had  no  power  to  create  any  other  debts 
at  the  time  they  created  theirs."  There  is  no  simi- 
larity between  the  knowledge  of  charter  limi-tations, 
with  which  a  person  dealing  with  a  corporation  is 
charged,  and  the  constructive  notice  given  by  virtue 
of  the  registration  laws.  They  are  based  upon  entirely  dif- 
ferent theories.  A  corporation  exercises  a  delegated 
power.  Its  very  existence  is  an  emanation  of  sovereignty. 
Independent  of  the  fact  that  its  articles  are  accessible  in 
the  county  clerk's  office  or  in  the  office  of  the  Secretary  of 
State,  every  one  dealing  with  it  is  bound,  at  his  peril, 
to  know  the  limitations  of  its  powers,  just  as  a  person 
dealing  with  an  agent  must,  at  his  peril,  ascertain  the  ex- 
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tent  of  the  agent's  authority.  On  the  other  hand,  the 
theory  of  the  registration  act  is  not. to  give  notice  of  the 
existence  of  indebtedness  against  a  person  whose  mort- 
gage has  been  recorded.  The  record  is  not  intended  to  give 
actual  notice  of  anything.  If  a  person  dealing  with  a 
mortgagor  has  actual  notice  of  an  unrecorded  mortgage, 
he  is  bound  by  that  knowledge,  and  as  to  him  there  is  not 
the  slightest  necessity  for  recording  it.  So,  a  person  trad- 
ing with  a  corporation  whose  mortgage  to  another  has  been 
recorded  is  not  in  any  wise  chargeable  with  notice  of  the 
mortgage,  and  still  less,  if  possible,  with  notice  of  the 
amount  of  debt  thereby  secured.  If  he  should  take  a  sec- 
ond mortgage  upon  the  incumbered  property,  he  would  be 
chargeable,  not  with  actual  notice  of  either  the  mortgage 
or  the  debt  secured  by  it,  but  would  be  chargeable  with 
constructive  notice  of  the  fact  that  thut  particuUir  property 
had  been  incumbered;  and*  this  constructive  notice  would 
operate  to  the  extent — and  no  further— of  giving  the  pre- 
viously recorded  mortgage  priority  over  his.  The 
record  of  a  mortgage  gives  no  actual  notice  of  any- 
thing whatever.  In  dealing  with  a  corporation,  as  with  a 
natural  person,  the  party  has  a  right  to  ignore  the  record 
and  take  his  chances  in  the  trade.  As  matter  of  course,  if 
he  does  so  the  constructive  notice  of  the  record  will  give  to 
the  recorded  mortgage  priority  over  his  debt  as  to  the  in- 
cumbered property.  But  the  record  was  not  intended  to 
give  actual  notice  of  either  the  existence  of  the  mortgage, 
or  the  amount  of  the  debt  secured  by  it,  but  only  to  give 
a  constructive  notice  of  the  fact  that  the  property  was  in- 
cumbered, which  constructive  notice  would  give  priority  to 
that  mortgage  over  all  persons  acquiring  subsequent  liens 
upon  that  property.  If  it  were  shown  that  these  appel- 
lants had  examined  the  record,  and  had  actual  knowledge 
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of  the  tenns  of  the  instrament,  they  would  be  chargeable 
with  actual  knowledge  of  whatever  it  showed,  just  as  they 
would  if  it  had  been  shown  them  on  the  street. 

The  mortgage  was  legal,  and  should  be  upheld.  To  the 
extent  the  claim  secured  by  it  was  legal,  it  should  be  up. 
held.  As  to  the  amount  in  excess  of  the  legal  indebted- 
ness, the  creditor  is  entitled,  not  to  enforce  its  contract, 
but,  as  between  it  and  the  company,  to  restitution  in  an 
action  for  the  money  had  and  received. 

It  appears  that  the  company  desired  to  buy  a  Cohansey 
bottle-grinding  machine;  and,  not  having  money  enough, 
it  procured  an  advance  of  |625  for  that  purpose  from  the 
Kentucky  National  Bank,  and,  to  secure  it,  gave  the  bank 
what  iSy  in  form,  a  warehouse  receipt,  reciting  that  it  had 
been  received  "in  our  mill-house."  It  needed  soda-ash  for 
use  in  its  business,  obtained  from  the  bank  an  advance  of 
|660y  to  pay  for  twenty-nine  barrels  of  ash,  and  issued  an- 
other warehouse  receipt,  reciting  that  the  soda-ash  was 
"received  in  our  mixing-house,  at  corner  Fourth  and  C 
streets."  And  to  secure  an  advance  of  $860  it  gave  the 
bank  another  warehouse  receipt  on  two  hundred  gross 
quart,  standard  fruit-jars,  recited  to  have  been  "received  in 
our  warehouse  No.  1,  at  corner  Fourth  and  C  streets." 
The    validity    of    these    receipts    is    called    in    question. 

While  the  argument  of  counsel  for  appellees  upon  this , 
subject  is  exceedingly  plausible,  and  the  statute  (Kentucky 
Statute,  section  4768),  as  well  as  some  authorities  cited, 
lends  seeming  force  to  it,  it  can  not  be  that  the  statute  was 
intended  by  the  Legislature  to  receive  a  construction  such 
as  that  contended  for.  Such  a  construction  would  utterly 
abrogate  the  registration  laws  as  to  personalty,  and  would 
enable  a  man  to  pledge  the  piano  in  his  parlor,  or  the  fur- 
niture in  his  room,  by  a  secret  pocket  lien,  not  required  to 
be  registered. 
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The  machine  here  pledged  was  intended  to  be  used  in  the 
business,  was  deposited  in  the  mill-house,  and  doubtless 
used.  The  soda-ash  was  bought  for  use  in  the  business, 
and  placed  in  the  mixing-house.  The  jars  were  part  of  the 
stock  of  the  concern.  We  are  unable  to  see  that,  in  any 
just  sense,  they  were  received  in  store,  within  the  meaning 
of  the  statute. 

It  results,  therefore,  that  the  rehearing  is  granted,  and 
that  the  judgment  must  be  reversed  and  the  cause  remand- 
ed, with  directions  to  adjudge  td  the  Kentucky  National 
Bank  a  prior  lien  upon  the  property  to  the  extent  of  |8,000, 
and  no  more,  to  adjudge  the  warehouse  receipts  to  be  null 
and  void,  and  to  adjudge  the  appellants  entitled  to  a  pro 
rata  distribution  of  the  remaining  assets,  and  for  further 
proceedings  consistent  herewith. 

The  whole  court  sitting. 

JUDGE  PAYNTER  dissents. 

JUDGE  GUFFY  dissei^ts  from  so  much  of  the  opinion  as  holds 

THE  UOBTGAQS  VALID  FOB  ANY  PUBFOSE. 

JUDGE  DuRELLE  deuvebed  the  following  besfonse  to  petition 

FOB   extension   OF   THE   OPINION. 

The  petition  for  extension  of  the  opinion  presents  certain 
questions,  the  decision  of  which  is  rendered  necessary  by 
the  last  opinion. 

The  question  of  the  validity  of  the  assignment 
was  litigated  between  the  assignee  and  one  of  the 
parties  appellant,  decided  in  the  affirmative,  and  the 
decision  affirmed  on  appeal.  We  are  of  opinion,  under  all 
the  circumstances  of  this  case,  that  the  assignment  was 
valid. 

It  is  urged  that,  the  assignee  having  made  payments 
to  the  Kentucky  National  Bank  since  the  estate  came 
into  his  hands,  those  payments  should  be  applied  to  the 
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reduction  of  the  indebtedness  to  secure  which  we  have  held 
thaft  the  bank  had  a  valid  mortgage ;  and  this  contention, 
w^  are  satisfied,  is  correct.  Those  payments  were  made  by 
the  assignee  after  the  estate  came  into  his  hands  for  the 
purpose  of  being  administered  and  distributed  to  the  cred- 
itors of  the  assignor,  with  due  regard  to  their  priorities. 
It  is  not  to  be  presumed,  therefore,  that  the  assignee  made 
any  payment  upon  any  claim  to  any  creditor,  except  in  the 
order  in  which  such  claim  was  entitled  to  payment  out  of 
the  fund  in  his  hands  as  assignee.  Payments  otherwise 
made,  unless  the  estate  proved  sufficient  to  pay  all  claims 
of  higher  grade,  would  have  been  illegal,  and  the  assignee 
would  not  have  been  entitled  to  credit  therefor.  But  being 
presumed  to  have  been  made  on  the  claim  with  respect  to 
which  the  bank  was  entitled  to  priority,,  those  payments 
must  be  applied  to  the  reduction  of  that  claim,  viz.,  the 
|8,000  held  to  be  secured  by  the  mortgage;  and  the  assignee 
is  therefore  entitled  to  credit  for  those  payments  in  the 
settlement  of  his  accounts. 

An  entirely  different  question  is  presented  as  to  the  pay- 
ments made  to  the  bank  by  the  glass  works  company  prior 
to  the  assignment.  In  the  opinion  we  have  held  that  as 
between  the  parties  to  the  transaction,  viz.,  the  bank  and 
the  glass  works  company,  the  bank  had  a  cause  of  action 
for  the  entire  amount  advanced  by  it.  There  were  there- 
fore two  claims  of  the  bank  to  which  the  payments  might 
have  been  applied.  Clearly,  neither  party  to  the  transac- 
tion made  any  specific  application  of  the  payments;  for  it 
is  evident  that  neither  of  the  immediate  parties  regarded 
the  bank's  claim  as  other  than  a  single  claim,  all  of  which 
was  of  the  same  dignity. 

The  court,- therefore,  will  apply  the  undirected  payments, 
following  the  rule  in  this  State,  which  is  that,  where 
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neither  debtor  nor  creditor  applies  the  payment,  equity 
will  apply  it  to  the  debt  which  is  unsecured,  in  preference 
to  applying  it  to  the  one  which  is  secured.  Burks  et  ux.  v. 
Albert,  4  J.  J.  Marsh.,  97,  and  20  Am.  Dec,  209.  To  the  ex- 
tent indicated,  the  opinion  is  extended. 

DissE^'TiNG  OPixiox  BY  JUDGE  PAYNTER. 

The  glass  works  company  discounted  at  various  times 
notes  at  the  Kentucky  National  Bank,  in  the  aggregate 
amounting  to  about  |48,000.  On  November  20,  1885,  it, 
having  failed  to  pay  its  notes  at  maturity,  executed  a 
mortgage  to  the  bank  on  certain  real  esate  to  secure  the 
total  of  the  indebtedness  to  the  bank.  Desiring  to  buy  a 
Cohansey  bottle  grinder,  and  not  having  money  to  pay  the 
full  amount  of  the  purchase  price,  it  procured  at  the  Ken- 
tucky National  Bank  an  advance  of  |625  for  that  purpose, 
and  to  secure  which  it  gave  the  bank  what  the  parties  call- 
ed a  "warehouse  receipt"  on  the  machine.  This  was  in  1887. 
Needing  soda  ash  for  use  in  the  manufacture  of  glass,  the 
Kentucky  National  Bafik  advanced  to  it  $650  to  pay  for 
twenty-nine  barrels  of  ash,  and  upon  which  was  issued  an- 
other warehouse  receipt.  The  Kentucky  National  Bank, 
also,  in  1887,  advanced  the  glass  works  company  $850,  to 
secure  which  the  company  gave  the  bank  a  warehouse  re- 
ceipt on  two  hundred  gross  of  quart  jars.    In ,  1887, 

the  glass  works  company  was  indebted  to  Bridgef  ord  & 
Co.  Bridgeford  &  Co.  brought  suit  upon  their  claim,  and 
obtained  an  attachment  against  the  property  of  the  glass 
works  company.  Thereupon,  under  the  advice  of  counsel, 
the  glass  works  company  made  an  assignment  for  the  bene- 
fit of  creditors.  In  the  Bridgeford  &  Co.  action,  upon  the 
hearing,  the  court  discharged  the  atta_chment.  In  the 
meantime  the  assignee  brought  suit  to  settle  the  trust  es- 
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tate,  and  appellants;  creditors  of  the  glass  company,  filed 
their  answers,  in  which  certain  defenses  are  interposed. 

It  is  contended  that  the  assignment  was  made  to  defraud 
creditors  J  that  the  glass  company  is  a  corporation  organ- 
ized under  the  General  Statutes  of  Kentucky,  with  a  capi- 
tal stock  of  f  12,000,  with  a  provision  in  its  articles  of  in- 
corporation that  the  indebtedness  to  which  the  corporation 
was  authorized  to  subject  itself  should  not  exceed  f8,000; 
and  that  the  debts  of  the  bank,  which  exceeded  18,000, 
were  not  enforceable,  because  of  the  provision  mentioned. 

There  is  nothing  in  the  statute  which  declares  that,  if 
the  corporation  incurs  or  creates  an  indebtedness  in  ex- 
cess of  that  which  is  authorized,  the  contract  is  void. 
Neither  is  there  anything  in  the  articles  of  incorporation 
which  so  declares.  The  money  was  received  by  the  cor- 
poration, and  used  in  its  business.  Some  of  the  assets 
which  were  assigned  were  acquired  by  the  money  which  it 
obtained  from  the  bank.  There  is  no  evidence  that  the 
bank  knew  that  tlie  authority  of  the  glass  works  company 
was  limited  in  the  matter  of  contracting  4in  indebtedness. 

The  record  shows  that  the  bank  advanced  money  to  the 
company  in  the  utmost  good  faith.  When  a  corporation 
enters  into  a  contract  in  violation  of  its  charter,  either 
party  is  allowed  to  withdraw  from  it,  so  long  as  a  rescis- 
sion can  be  effected  without  injustice.  When  one  party  has 
performed  the  contract,  public  policy  can  be  best  conserved 
by  compelling  the  other  party  to  make  compensation  for  a 
failure  to  perform  the  obligations  imposed  by  the  contract. 
When  money  has  been  borrowed,  as  in  this  case,  common 
honesty  demands  that  the  borrower  be  adjudged  to  pay  it. 
The  corporation  received  the  money  borrowed;  hence,  the 
stockholders  necessarily  enjoyed  the  benefit  of  it.  The 
corporation  having  received  and  retained  the  money,  nei- 
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ther  it  nor  itd  creditors  can  be  heard  to  question  its  au- 
thority to  borrow  the  money.  It  may  be  said  here  that 
the  glass  works  company,  ot  its  shareholders,  do  not  deny 
its  liability  to  the  bank  for  the  sums  borrowed. 
The  complaint  is  from  its  creditors,  most  if  not  all  of 
whose  debts  were  contracted  after  the  mortgage  had  been 
executed  to  the  bank.  If  a  debtor  can  not  plead  that  the 
debt  was  contracted  in  violation  of  a  law,  and  thus  defeat 
its  enforcement,  the  creditors  of  the  debtor  can  not  do  so. 
If  the  debts  due  the  bank  are  valid,  then  it  follows  that 
the  mortgage  executed  to  secure  it  should  be  enforced.  To 
allow  a  corporation  to  borrow  money  and  use  it  for  its 
benefit,  and  to  defeat  an  action  to  recover  it  on  the  ground 
that  it  exceeded  its  authority  in  borrowing  it,  is  placing  a 
premium  upon  dishonesty.  Public  policy  will  not  justify 
such  an  injustice.  Morawetz  on  Private  Corporations  (sec. 
680  says,  "That  a  provision  in  a  charter  prohibiting  it  from 
creating  an  indebtedness  in  excess  of  a  certain  amount  does 
not  render  debts  incurred  in  excess  of  that  amount  null 
and  void,  by  force  of  the  legislative  act,  unless  this  be  the 
*  plain  meaning  of  the  provision." 

The  same  authority  says  in  section  685:  "It  seems  but 
reasonable  that  a  contract  which  is  forbidden  by  law,  and 
which  may  subject  the  company  making  it  to  the  penalty 
of  dissolution,  should  not  be  held  obligatory,  except  for 
strong  reasons  of  equity.  Either  party  should  be  allowed 
to  withdraw,  so  long  as  a  rescission  can  be  effected  without 
injustice.  Accordingly  it  has  been  held  that  a  contract 
entered  into  by  a  corporation  in  excess  of  its  charter  may 
be  avoided  by  either  party  so  long  as  it  remains  unexecuted 
by  both  parties." 

It  is  said  in  section  688:  "A  court  of  equity  will  even 
decree  the  specific  performance  of  a  contract  entered  into 
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by  a  corporation  in  violation  of  its  charter,  if  relief  of  that 
character  is  required  in  order  to  protect  the  rights  of  a 
party  who  dealt  with  the  company  in  good  faith  .and  with- 
out notice." 

In  section  689  of  the  same  authority  the  following  lan- 
guage is  used:  **If  a  contract  is  made  by  a  corporation  in 
excess  of  its  chartered  powers,  either  party  to  the  contract 
may  withdraw,  so  long  as  a  rescission  can  be  effected  with- 
out injustice;  but  after  a  contract  of  this  character  has 
been  performed  by  either  of  the  parties,  the  requirements 
of  public  policy  cai;i  best  be  satisfied  by  compelling  the 
other  party  to  make  compensation  for  a  failure  to  perform 
the  agreement  on  his  side." 

la  section  695  this  doctrine  is  announced:  That,  when 
mon^y  is  borrowed  or  loaned  by  the  corporation  in  viola- 
tion of  an  express  prohibition  in  its  charter,  tbe  contract 
may  be  enforced. 

Sedgwick  on  Construction  of  Statutory  and  Constitution- 
al  Law  (p.  73),  says:  '^ Where  it  is  simply  a  ques- 
tion of  regularity  of  organization,  or  of  power  con- 
ferred  by  the  charter,  a  party  who  has  had  the  benefit 
of  the  agreement  can  not  be  permitted,  in  an  action  found- 
ed on  it,  to  question  its  validity.  It  would  be  in  the  high- 
est degree  inequitable  and  unjust  to  permit  the  defendant 
to  repudiate  a  contract,  the  fruits  of  which  he  retains." 

In  Auerbach  v.  Mill  Co.,  28  Minn.,  291  [41  Am.  Rep.,  285, 
9  N.  W.,  801],  it  was  held  "that  when  an  unauthorized  con- 
tract has  been  executed  by  a  corporation,  and  it  has  reaped 
the  benefit  of  it,  public  policy  does  not  require  the  courts 
to  refuse  to  administer  justice  between  the  parties  in  ac- 
cordance with  the  plain  principles  of  law.  In  such  a  case 
the  remedy  for  the  violation  by  the  corporation  of  its  char- 
ter power  lios  elsewhere." 
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.  We  are  here  seeking  to  administer  justice  as  between 
these  contracting  parties.  If  justice  did  not  demand  the 
application  of  other  principles  of  law,  the  defense  of  ultra 
vires  might  be  sufficient,  but  the  doctrine  of  estoppel,  as  a 
principle  of  law,  is  as  positive  and  well-recognized  as  is  the 
law  that  a  corporation  may  not  exceed  its  corporate  power; 
and,  although  the  defendant  exceeded  its  authority,  it 
should  be  denied  the  right  to  assert  the  fact  of  its  own 
wrong,  when  to  allow  its  plea  would  work  injustice  and 
wrong  to  a  party  who  ha^  been  misled  by  its  acts  per- 
formed within  the  general  scope  of  its  power. 

In  Manufacturing  Co.  v.  Canney,  54  N.  H.,  295,  it  was 
said:  "In  this  case  the  statute  under  which  the  corpora- 
tion was  organized,  fprbidding  the  corporation  to  contract 
debts  or  incur  liabilities  to  exceed  one-half  of  its  capital 
stock  actually  paid  in  and  unimpaired,  and  of  its  other 
property  and  assets,  is  directory.  Debts  contracted  and  li- 
abilities incurred  in  excess  of  that  amount  are  binding 
upon  the  corporation."  Garrett  v.  Plow  Co.,  70  Iowa,  697 
[59  Am.  Rep.,  461,  29  N.  W.,  395],  held  that  the  debt  of  a 
corporation  beyond  the  limit  prescribed  by  its  charter  is 
not  invalid,  but  enforceable. 

In  Steamboat  Co.  v.  McCutcheon,  13  Pa.  St.,  13,  a  corpor- 
ation had  taken  a  lease  of  real  estate  without  authority 
in  its  charter,  and  in  an  action  for  rent  the  court  enforced 
the  contract.  The  judge,  in  delivering  his  opinion,  said: 
"Some  things  lie  too  deep  in  the  common  sense  and  com- 
mon honesty  of  mankind  to  require  either  argument  or  au- 
thority to  support  them;  and  this,  I  think,  is  one  of  them." 

The  court,  in  the  case  of  Navigation  Co.  v.  Wood,  17 
Barb.,  382,  said:  "When  it  is  a  simple  question  of  ca- 
pacity or  authority  to  contract,  arising  either  on  a  ques- 
tion of  regularity  or  organization,  or  of  powers  conferred 
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by  the  charter,  the  party  who  has  had  the  benefits  of  the 
contract  can  not  be  permitted  to  qnestion  its  yaliditj  in 
an  action  npon  it." 

In  \Miitnej  Arms  Co.  t.  Barfow,  63  N.  Y.,  62  [20  Am. 
Rep.,  504],  it  was  said:  ''The  plea  of  ultra  tires  shonld  not, 
as  a  general  rule,  prerail,  whether  interposed  for  or  against 
a  corporation,  where  it  would  not  adyance  justice,  but,  on 
the  contrary,  would  accomplish  a  legal  wrong.'*  In  Sher- 
man Center  Town  Co.  v.  Morris  [19  Am.  St.  R.,  134;  23 
Pac,  569],  the  charter  of  a  corporation  provided, 
"The  indebtedness  of  the  company  shall  not  ex- 
ceed |500  at  any  one  time,''  and  the  suit  was  for 
an  amount  nearly  four  times  in  excess  of  the  charter 
limit.  The  company  received  and  used  the  merchandise, 
but  undertook  to  plead  ultra  vires  against  the  payment 
of  the  excessive  note,  and  also  claimed  that  the  president 
and  secretary  were  unauthorized  by  the  board  of  directors. 
The  court  said:  "After  a  corporation  has  enjoyed  the 
benefit  of  a  contract  or  other  arrangement  made  in  good 
faith  with  any  of  it»  regular  agents,  it  is  but  fair  that  every 
reasonable  presumption  should  be  made  in  order  to  hold 
the  transaction  binding  upon  the  company.  Under  these 
circumstauces  the  acquiescence  of  the  shareholders  may 
often  be  presumed.  .  .  .  While  an  executory  contract 
made  by  a  corporation  without  authority  can  not  be  en- 
forced, yet,  where  the  contract  has  been  executed,  and  the 
corporation  has  received  the  benefit  of  it,  the  law  inter- 
poses an  estoppel,  and  will  not  permit  the  validity  of  the 
contract  to  be  questioned.  .  .  .  Where  a  contract  re- 
sults to  the  benefit  of  a  corporation,  very  slight  evidence 
of  acquiescence  or  application  will  be  suflScient  to  give  it 
vaUdity.  ;  ...  We  think  that  the  limitation  of  |500  in 
the  charter  of  the  corporation  can  not  be  regarded  of  any 
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more  force  than 'a  by-law.  .  .  .  Therefore  the  limita- 
tion of  five  hundred  dollars  is  for  the  direction  of  the 
ofiGlcers  and  agents  of  the  corporation,  and  may  be  con- 
sidered directory  only.  It  does  not  annul  the  contract." 
In  Thompson  on  Corporations,  sec.  5705,  it  is 
said:  "There  is  an  implied  warranty  upon  the  part 
of  the  corporation,  through  its  officers,  that  the 
power  has  not  been  exhausted,  and  that  the  con- 
ditions do  not  exist  which  render  it  unlawful  for  the 
corporation  to  contract  the  debt;  so  that,  to  allow 
the  corporation  to  avoid  the  repayment  of  the  debt  on 
this  ground,  where  it  has  had  and  enjoyed  the  benefit  of 
the  contract,  would  be  to  allow  it  to  make  its  own  wtong 
the  means  of  defrauding  the  innocent  public.  It  is  imma- 
terial on  what  ground  the  courts  which  hold  the  corpora- 
tion can  not  be  permitted  to  repudiate  kn  honest  debt  upon 
such  a  plea  place  themselves — whether  they  say  that  the 
statute  is  directory  merely  or  that  the  corporation,  is  es- 
topped from  setting  up  the  defense  after  having  enjoyed 
the  benefit  of  the  contract — especially  where  the  money 
borrowed  has  been  used  in  conducting  the  legitimate  cor- 
porate business,  with  the  knowledge  and  consent  of  all  its 
ofQcerfi  and  stockholders.  The  judges  are  in  all  cases 
driven  to  the  conclusion  by  the  mere  stress  of  justice." 

In  Jones  on  Mortgages,  sec.  127,  it  is  said:  "But  even  if 
the  directors  exceed  their  authority  in  borrowing  money  for 
the  corporation,  and  executing  a  mortgage  to  secure  the., 
repayment  of  it,  the  corporation  can  not,  after  enjoying 
the  benefit  of  the  loan  and  acquiescing  in  the  transaction, 
question  their  authority.  The  stockholders  may  restrain 
the  directors  or  other  officers  in  any  attempt  to  transcend 
their  powers;  but  if  they  remain  silent,  and  permit  them 
to  make  contracts  or  execute  mortgages  upon  their  prop- 
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erty,  and  receive  the  benefits  of  the  loaif,  they  will  be  es- 
topped to  say  that  the  officers  were  not  authorized  to  do 
these  acts." 

In  Allis  V.  Jones,  et  aL,  45  Fed.  Rep.,  148,  the  court  said : 
"The  money  was  received  by  the  companies,  and  used  in 
conducting  and  carrying  on  their  legitimate  corporate  busi- 
ness, with  the  knowledge  and  consent  of  all  the  officers  and 
stockholders.  On  these  facts  the  banks  are  entitled  to  be 
repaid  their  money,  and  the  companies  could  execute  a 
valid  security  for  its  payment.  .  .  .  Skeen  can  not  be 
heard  to  urge  this  objection,  because  he  is  not  a  creditor  of 
the  milling  companies;  ^nd  Allis  became  such,  if  at  all, 
after  the  debts  to  the  banks  had  been  created,  and  it 
would  seem,  therefore,  that  he  is  in  no  plight  to  raise  the 
question.  The  written  promise  of  the  milling  companies, 
executed  by  their  secretary  and  treasurer,  to  pay  the 
plaintiff's  debt,  under  all  the  circumstances  of  this  case, 
made  it  the  debt  of  the  companies.  But  an  application 
to  the  plaintiff's  case  of  the  strict  rules  which  he  seeks 
to  have  applied  to  the  bank's  claim  and  mortgages  would 
undoubtedly  undermine  his  own  case,  and  leave  him  with- 
out any  claim  against  the  companies." 

In  Sioux  City  Terminal  Railroad  &  Warehouse  Co.  v. 
Trust  Co.  of  North  America  [27  C.  C.  A.,  82],  82  Fed.  Rep., 
133,  the  court  said  '^Can  the  mortgagor,  under  these  circum- 
stances,  avail  itself  of  its  violation  of  the  statute  to  defeat 
the  mortgage  upon  which  it  has  borrowed  this  money? 
If  not,  have  its  subsequent  creditors  any  better  standing 
to  assail  it?  These  are  the  crucial  questions  in  this  case. 
This  is  a  suit  in  equity.  The  terminal  company  has  re- 
ceived the  full  benefit  of  the  proceeds  of  these  bonds,  and 
it  obtained  this  money  upon  the  faith  of  this  mortgage. 
The  creation  of  the  debt  and  mortgage  was  not  without 
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the  general  scope  of  its  powers,  but  it  was  the  result  of  the 
ezcessire  exercise  of  one  of  those  powers.  .  .  .  The 
statute,  whose  provisions  the  bonds  and  mortgage  vio- 
late, prescribed  no  penalty  for  such  a  violation.  It  did 
not  declare  that  bonds  and  mortgages  issued  to  secure^  an 
indebtedness  in  excess  of  the  limitation  it  fixed  should 
be  void.  Since  the  Legislature  imposed  no  such  pen- 
alty, it  is  not  the  province  of  the,  courts  to  do  so. 
The  remedy  for  the  violation  of  this  statute  is  not  the 
destruction  of  the  contracts  which  evidence  it,  but  the 
ouster  and  dissolution  of  the  corporation  at  the  suit  of 
the  State.  The  State  alone  can  complain  of  it,  and  the 
debtor  can  not  usurp  its  functions.  ...  A  man  can  not 
plead  his  own  wrong  to  relieve  himself  from  the  obliga- 
tions of  an  executed  contract  whose  benefits  he  retains; 
nor  is  it  any  defense  for  a  private  corporation,  against  the 
enforcement  of  an  executed  contract  whose  benefits  it 
holds,  that,  while  its  execution  was  within  the  general 
scope  of  its  powers,  it  involved  an  excessive  exercise 
of  one  of  them.  While  it  retains  the  benefits  of  such 
contract,  it  silently  affirms,  and  may  not  be  permitted  to 
deny,  its  validity.  .  .  .  These  decisions  do  not  rest 
upon  the  principle  of  estoppel,  nor  depend  upon  the  cred- 
itor's ignorance  of  the  excessive  indebtedness.  They  stand 
upon  the  rule  that  he  who  seeks  equity  must  do  equity, 
and  upon  the  principle  that  one  may  not  at  the  same  time 
accept  the  benefits  and  repudiate  the  burdens  of  his  con- 
tracts." 

In  Haldeman  v.  Ainslie,  82  Ky.,  399,  the  corporation  was 
limited  by  its  articles  to  incur  a  liability  of  |15,000.  It 
contracted  an  indebtedness  of  over  |30,000.  This  indebt- 
edness was  largely  to  banks,  and  the  court  said:  "In  this 
case  we  think  it  clear  that  the  banks  could  have  recovered 
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of  the  stockholders^  for  the  reason  that  those  conducting 
the  business  of  the  corporation  had  created  this  indebted- 
ness for  the  benefit  of  the  corporation." 

In  German  National  Bank  v.  Louisville  Butchers'  Hide 
&  Tallow  Co.,  9.7  Ky.,  34  [29  S.  W.,  882]  ^  the  notes  were 
discounted^  by  the  corporation  at  the  German  National 
Bank,  and  upon  these  notes  suits  were  brought.  It  was 
sought  to  defeat  a  recovery  upon  them  Upon  the  ground 
that  the  act  of  discounting  n<>tes  was  ultra  vires.  The  cor- 
poration got  the  proceeds  of  the  notes,  and  the  court  held 
that  a  corporation  could  not  hold  on  to  the  money  and  re- 
pudiate the  act  by  which  it  had  got  it.  The  court  ap- 
proved what  Brice  on  Ultra  Vires  said  (2d  Eng.  Ed.,  769),' 
to-wit.:  *^Iu  every  case  a  corporation  must  account  for 
benefits  which  it  has  received  in  an  ultra  vires  transaction. 
This  is  a  well-known  equitable  doctrine.  It  has  been  ap- 
j)lied,  not  only  to  persons  of  full  age,  and  under  no  dis- 
ability, civil  or  mental,  but  also,  to  those  who  are  under 
some  incapacity — infants  and  lunatics.  From  these  per- 
sons the  principle  has  been  extended  to  corporations." 

It  is  suggested  the  conclusion  which  I  have  reached  is 
in  conflict  with  the  case  of  First  Nat.  Bank  of  Covington 
V.  D.  Kiefer  Milling  Co.,  95  Ky.,  104  [23  S.  W.,  676].  In 
that  case  It  appeared  tJiat  the  corporation  became  indebted 
to  the  bank  in  the  sum  of  $77,000,  in  violation  of  its  articles 
of  incorporation,  which  only  authorized  it  to  incur  an  in- 
debtedness not  to  exceed  $30,000.  The  corporation  was 
insolvent,  and  the  court  below  adjudged  that  the  bank 
should  participate  ratably  in  the  distribution  of  the  estate 
on  $.30,000  of  its  debt,  and  this  court  concurred  in  that 
view.  The  court  in  that  case  did  not  decide  what  would 
have  been  the  effect  of  the  violation  of  the  provision  of 
the  articles  of  incorporation  if  it  had  been  simply  a  ques- 
ticn  between  the  bank  and  the  corporation. 
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i : 

As  the  reason  for  sustaining  the  judgment  of  the  court 
below,  the  court  said:  "But  th^  enforcement  of  that  pro- 
vision is  demanded  by  the  assignee  for  the  benefit  of  other 
creditors,  who  have  been  prejudiced  by  the  unauthorized 
and  illegal  dealing  of  the  bank  with  an  unfaithful  officer 
of  the  milling  company,  whereby  its  insolvency  was  pre- 
cipitated, if  not  actually  caused;  and  in  such  case  a  p£^r- 
ticipant  in  the  fraudulent  transaction,  not  other  innocent 
creditors,  should  suffer." 

It  appears  from  the  opinion  that  the  fraudulent  con- 
duct to  which  reference  was  made  in  the  part  of  the 
opinion  just  quoted  was  that  of  George  M.  Kiefer,  in  dis- 
counting at  the  bank,  and  receiving  the  proceeds  of,  drafts 
purporting  to  have  been  signed  by  the  corporation.  If  the 
bank  was  a  participant  in  the  fraudulent  transaction  o(  an 
officer  of  the  corporation  in  discounting  drafts  purport- 
ing to  have  been  drawn  by  the  corporation,  the  court  prop- 
erly adjudged  that  innocent  creditors  should  not  suffer. 
Indeed,  if  the  alleged  indebtedness  had  been  created  by  the 
bank  participating  in  a  fraudulent  transaction  with  one 
of  the  officers  of  the  corporation,  it  should  not  have  been 
permitted^  to  any  extent,  to  participate  in  the  distribution 
o^the  estate. 

If  the  Bank-Kiefer  case  be  construed  to  mean  that  a  cred- 
itor, who  has  not  been  guilty  of  participating  in  a  fraudu- 
lent transaction  by  which  his  debt  was  created,  can  not 
enforce  his  debt,  because  the  corporation  debtor,  in  mak- 
ing it,  exceeded  the  limit  fixed  by  its  articles  of  incorpor- 
ation, it  is  in  conflict  with  Haldeman  v.  Ainslie  and  Ger- 
man Nat.  Bank  v.  Louisville  Butchers'  Hide  &  Tallow  Co. 
If  it  can  be  construed  as  holding  that,  although  the  cred- 
itor was  not  guilty  of  participating  in  a  fraudulent  trans- 
action, its  debt  can  not  be  enforced  in  the  settlement  of  the 
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estate  of  its  insolvent  debtor,  then  it  is  neither  supported 
by  reason  or  authority,  and  is  in  conflict  with  the  legal 
deduction  which  logically  flows  from  the  Haldeman  and 
German  Nat.  Bank  cases. 

The  evidence  in^  this  case  does  not  tend  to  show  that  the 
bank  participated  in  any  fraudulent  transaction,  or  that 
any  officer  of  the  glass  company  was  guilty  of  any  fraud- 
ulent conduct,  as  all  the  money  which  was  obtained  from 
the  banl^  by  the  officers  of  the  corporation  was  used  for 
its  benefit.  If  the  bank's  debt  could  have  been  enforced 
against  the  corporation  before  it  became  indebted  to  the 
other  creditors,  the  mere  fact  that  it  so  became  indebted 
would  not  invalidate  its  claim;  neither'  would  the  insolv- 
ency or  subsequent  assignment  of  the  glass  company's 
property  affect  its  validit}'.  » 

If  the  rule  enunciated  in  this  case  is  to  prevail,  who 
should  suffer  in  the  settlement  of  the  estates  of  insolvent 
corporations  which  have  violated  the  provisions  of  the 
charters?  Is  it  to  be  the  creditor  who  has  the  largest 
debt,  contracted  before  the  debts  of  the  other  creditors? 
Why  single  out  such  a  creditor,  and  say,  because  the  in- 
debtedness of  the  insolvent  corporation  to  it  is  greater 
than  the  amount  of  indebtedness  which  it  is  authorized  to 
contract,  that  such  creditor  shall  participate  in  the  dis- 
tribution of  the  trust  estate  only  to  the  extent  of  an 
amount  equal  to  the  liability  which  the  corporation  was 
authorized  to  incur,  and  then  say  to  all  creditors  whose 
debts  are  contracted  after  the  corporation  has  exceeded 
its  limit  of  authorized  indebtedness  that,  *^s  your  several 
debts  are  less  than  the  amount  of  the  indebtedness  wlhich 
the  corporation  is'  authorized  to  contract,  you  may  par- 
ticipate in  the  distribution  of  its  insolvent  estate  to  the 
full  amount  of  the  debts  which  vouTiold?"    If  the  court  is 
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to  lay  down  a  rule  that  the  charter  provision  limiting  the 
indebtedness  is  to  be  enforced,  it  reasonably  follows  that 
the  creditor  whose  debt  was  contracted  within  the  limit 
of,  and  before  the  corporation  exceeded,  its  authority, 
should  alone  participate  in  the  distribution  of  the  estate, 
because  the  debts  of  all  other  creditors  were  contracted 
at  a  time  when  the  corporation  was  not  authorized  to  do' 
so,  and  would  be  unenforceable.  If  the  large  creditor  is 
presumed  to  be  acquainted  with  the  articles  of  Incorpora- 
tion of  its  debtor,  and  to  know  whether  or  not  it  is  exceed- 
ing its  authority  in  incurring  it,  the  subsequent  and  small 
creditor  is  bound  by  the  same  presumption. 


Case  3— INDICTMENT  FOR  SELLING  LIQUOR— March  8. 

Reynolds  v.  Commonwealth. 

APPEAt  BSOM  OWSLEY  CIBCUIT  GOUBT, 

1.  Sale  of  Spirituous  Liquor. — A  petition  for  an  election  under 

section  2554  of  the  Kentucky  Statutes,  and  an  order  for  an  elec- 
tion to  be  held  pursuant  to  said  petition,  directing  the  election 
to  take  the  sense  "of  the  legal  qualified  Toters  in  said  district 
as  to  whether  or  not  spirituous,  vinous  or  malt  •  liquors,  or 
brandies,  or  a  mixture  thereof,  of  the  manufacturer's  own  mater- 
ial, shall  be  sold,  -bartered  or  loaned  in  quantities  as  Jmo  as  one 
quart  in  said  district"  are  not  responsive  to  either  state  of  case 
authorized  by  that  section  of  the  statutes;  and  a  prohibition 
law  being  in  force  in  Owsley  county  prior  to  such  election,  its 
force  was  not  impaired  by  such  an  election. 

2.  Same — Ikdictment. — ^The  election  being  void,  it  was  not  neces- 

sary for  the  indictment  to  state  in  what  part  of  the  county 
the  offense  took  place;  the  prohibition  law  in  force  being  ap- 
plicable to  the  entire  county. 
S.  dAME. — It  was  not  a  valid  objection  to  the  indictment  that  it 
alleged  a  sale  of  less  than  five  gallons  Jn  violation  of  the  spec- 
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ial  statute  prohibiting  the  sale  in  quantities  of  less  than  twenty 
gallons,  for  While  the  local  statute  prohibited  a  sale  in  quantities 
of  less  than  twenty  gallons,  the  provisions  of  the  general  local 
option  law  have  been  substituted  for  those  of  the  local  act  as 
to  the  amount  necessary  to  be  sold  to  constitute  an  offense,  as 
well  as  to  the  penalty 
i.  Same. — It  was  not  necessary  to  allege  that  the  sales  were  made 
without  license.  The  local  option  law  being  operative  in  the 
county  no  license  could  be  legally  granted. 

E.    B.    HOGG   FOB   THE   APPELLANT. 

1.  The  indictments  in  cases  Nos.  256.  255,  254,  251,  250,  249,  248; 

247,  and  246  are  bad  and  the  demurrer  to  each  of  them  ought 
to  have  been  sustained  by  the  trial  court. 

2.  The  instructions  of  the  court  were  erroneous  in  each  case.    The 

court     should     have    Instructed     the  jury  under  the  general 
liquor  law  instead  of  under  the  local  option  statute. 

3.  After  an  election  to  take  the  sense  of  the  voters  in  Cow  Creek 

precinct  No.  4,  has  been  held  and  resulted  in  favor  of  the 
sale  of  liquor  and  tshe  certificate  of  the  canvassing  board  had 
been  entered  on  the  order  book  of  the  county  court  the  general 
liquor  law  prevailed  only  and  no  legal  conviction  could  be  had 
under  the  local  option  or  prohibition  law: 
Authorities:  Ky.  Stats.,  sees.  465,  1304,  3556,  chap.  81;  Young  v. 
Com.,  14  Bush,  165;  83  Ky.,  61. 

W.   S.  TAYLOR,  ATTORNEY-GENERAL,  AND  M.  H.   THATCHER  FOR  THK 
APPELLEE. 

1.  As  to  indictment  No.  106,  (he  offense  charged  was  shown  to  have 

been  committed  long  before  the  election  mentioned  was  held 
in  precinct  No.  4. 

2.  The  various  sales  were  charged  as  being  made  in  violation  of  tiie 

local  option  law  of  Owsley  county.  Therefore,  it  was  not  nec- 
esary  to  charge  that  they  were  made  without  license.  If  the 
local  option  law  were  operative  no  license  for  the  sale  of  liquor 
could  have  been  legally  granted. 
Citations:  Gayle  v.  Owen  County  Court,  83  Ky.,  61;  Ky.  Stats.,  sees. 
465.  2554;  Acts  April  4,  1884,  Acts  83-4,  vol.  1,  p.  1116. 

JOHN  C.  EVERSOLE  on  the  same  smE. 

The  appellant  was  indicted  under  the  local  prohibition  law 
of  1884  msodified  in  procedure  and  penalty  by  the  general  law 
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and  the  special  election  did  not  conforrii  to  section  2554  of  the 
Kentucky  Statutes. 

JUDGS  DuRELLB  delivebed  the  opinion  of  the  ooxtbt. 

The  appellant  waa  found  guilty  under  ten  indictments, 
each  of  them  charging  him  with  the  offense  of  selling 
spirituous,  vinous  ^and  malt  liquors  "by  the  drink,  pint, 
quart,  gallon,  and  in  other  quantities  less  than  five  gal- 
lons, in  violation  of  the  provisions  of  an  act  of  the  Gen- 
eral Assembly  of  the  Commonwealth  of  Kentucky  prohib- 
iting the  sale  of  intoxicating,  spirituous,  vinous  and  malt 
liquors,  and  the  mixture  thereof,  in  quantities  less  than 
twenty  gallons,  in  the  counties  of  Laurel,  Rockcastle, ' 
Jackson,  Owsley  and  Clay,  approved  April  4,  1884,  he  not 
being  a  legal  manufacturer,  distiller  or  druggist." 

A  number  of  objections  are  urged  on  behalf  of  api)ellant, 
bnt  as  several  of  them  are  disposed  of  by  the  decision 
of  the  one  last  urged  in  the  brief,  we  will  first  consider 
that. 

Upon  trial  of  the  cas^s  the  appellant  introduced  the 
record  of  an  election  attempted  to  be  held  in  Cow  Creek 
precinct  No.  4,  in  Owsley  county,  under  section  2554 
Kentucky  Statutes,  which  provides  for  holding  an  elec- 
tion, upon  petition  of  25  per  cent,  of  the  legal  voters,  "for 
the  purpose  of  taking  the  sense  of  the  legal  voters  of 
said  county,  city,  town,  district  or  precinct,  who  are 
qualified  to  vote  at  elections  for  county  officers,  upon  the 
proposition  whether  or  not  spirituous,  vinous  or  malt 
liquors  shall  be  sold,  bartered  or  loaned  therein,  or  whe- 
ther or  not  any  prohibition  law  in  force  in  any  county, 
city,  town,  district  or  precinct,  by  virtue  of  any  general 
or  special  act  or  acts,  shall  become  inoperative.^'  The 
requisite  number  of  voters  in  the  Cow  Creek  precinct  ap- 
pear to  have  signed  a  petition,  but  not  for  an  election  to 
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take  the  sense  of  the  voters  of  that  precinct  apon  either 
of  the  propositions  upon  which  the  statute  authorized  it 
to  be  taken.  The  petition  asks  an  election  to  take  the 
sense  '^of  the  legal,  qualified  voters  in  said  district  as  to 
whether  or  not  spirituous,  vinous  or  malt  liquors  or  bran- 
dies, or  a  mixture  thereof,  of  the  manufacturer's  owa 
material,  shall  be  sold,  bartered  or  loaned  in  quantities 
as  low  as  one  quart  in  said  district.  .  .  .  Said  peti- 
tioners further  request  that  at  said  election  the  prop- 
osition as  to  whether  the  present  local  option 
law  now  in  force  in  said  district  shall  become 
inoperative  or  not  as  to  t^e  sale  of  spirituous, 
vinous  or  malt  liquors,  brandies,  or  mixtures  there- 
of, of  the  manufacturer's  own  make,  in  quantities 
of  not  less  than  one  quart.^^  The  order  directed  the 
election  to  be  held  in  Cow  Creek  precinct  "to  take 
the  sense  of  the  legal  and  qualified  voters  of  said  pre- 
cinct as  to  whether  or  not  spirituous,  vinous,  malt  liquors 
or  brandies,  or  mixture  thereof,  may  be  sold  by  the  manu- 
facturer thereof  in  quantities  of  not  less  than  one  quart, 
or  whether  or  not  the  present  local  option,  law  shall  be 
operative  or  inoperative  as  to  the  sale,  bartering,  loaning^ 
or  dealing  in  spirituous,  vinous  or  malt  liquors  or  bran- 
dies, or  mixture  thereof,  by  the  manufacturer  thereof, 
in  said  No.  4  aforesaid,  in  quantities  of  not  less 
than  one  quart."  And  the  certificate  of  the  can- 
vassing board  shows  "that  at  an  election  held  in  Ows- 
ley county,  and  in  Cow  Creek  precinct  No.  4  in  said  Owsley 
county,  on  the  11th  day  of  September,  1897,  for  the  sale  of 
spirituous,  vinous  or  malt  liquors  in  precinct  No.  4  in  Ows- 
ley county,  in  quantities  of  not  less  than  one  quart,  there 
were  eighty-nine  votes,  and  against  the  'sale  of  spirit- 
uous, vinous  or  malt  liquors  in  precinct  No.  4  in  Owsley 
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county,  as  low  as  ane  quart,  fifty-seven  votes,  as  shown 
by  the    returns  of  said  election  oflScers/'  etc. 

It  is  evident  that  the  petition  did  not  request  an  elec- 
tion to  be  held,  nor  was  the  election  held,  for  eithe»  of 
the  purposes  authorized  by  the  statute.  The  ques- 
tion submitted  by  the  petition,  and  upon  '  which 
the  sense  of  the  legal  voters  of  Cow  Creek  precinct  was 
taken,  was  the  adoption  of  a  special  local  option  law  for 
that  precinct  of  Owsley  county  not  authorized  by  the  stat- 
ute and  as  it  was  special  legislation,  applicable  alone  to 
that  precinct,  it  was  in  violation  of  the  Constitution,  even 
if  the  statute  had  authorized  it  to  be  so  submitted.  Both 
the  propositions  which  the  petition  requested  to  be  sub^ 
mitted  to  the  vote,  and  which  were  by  the  order  sub- 
mitted, were  tainted  with  the  limitation,  "  in  quantities 
of  not  less  than  one  quart;"  and,  if  the  election  was  valid, 
the  law  in  Cow  Creek  precinct  is  different;  from  the  law 
in  every  other  precinct  in  the  State.  The  election  was, 
therefore,  in  our  judgment,  not  merely  invalid,  but  void, 
and  so  shown  on  the  face  of  the  record. 

The  limitation  as  to  the  quantity  to  be  sold  is  so  in- 
timately connected  with  the  remainder  of  the  proposition 
submitted  that  it  Is  impossible  to  separate  them  and 
strike  out  the  unconstitutional  limitation,  for  what  the 
people  voted  upon  was  not  whether  the  law  should  be- 
come inoperative,  but  whether  it  should  become  inopera- 
tive as  to  sales  of  not  less  than  a  quart. 

The  election  being  void,  it  was  unnecessary  that  the 
indictment  should  specify  in  what  part  of  the  county  the 
offense  took  place,  for  the  reason  that  it  was  unlawful 
to  sell  in  every  part  of  the  county. 

Objection  is  also  made  on  the  ground  that  the  indict- 
ments allege  a  sale  of  less  than  five  gallons,  in  violation 
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of  a  special  statute  prohibiting  the  sale  in  quantities  less 
than  twenty  gallons.  This  was  not  error,  for,  while  the 
local  statute  forbade  the  sale  in  quantities  less  than 
twenty  gallons,  the  provisions  of  the  general  local  option 
law  have  been  substituted  for  those  of  the  local  act  as 
to  the  amount  necessary  to  be  sold  to  constitute  an  of- 
fense, as  well  as  to  the  penalty.  Stamper  v.  Com.,  19 
Ky.  Law  Rep.,  1014;  [42  S.  W.,  915];  Thompson  v.  Com., 
20  Ky.  Law  Rep.,  397;  [45  S.  W.,  1039],  and  [46  S.  W.,  492, 
698]. 

Nor  was  it  necessary  to  allege  that  the  sales  were  made 
without  license;  for,  the  local  option  law  being  operative 
in  the  county,  no  license  could  be  legally  granted.  For 
the  reasons  sttited,  the  judgment  is  afiirmed  in  each  of  the 
ten  cases;  the  whole  Court  sitting. 


Case   4— ACTION   FOR    NEGLlGfiNCE— Mabcu   a. 
105     ^ 

**L^_     Louisville  &  Nashville  R.  R.  Co.  v.  Creighton,  Etc. 
1^  6g       *  Same  v.  Stock's  Administrator. 

APPEAL    FROM    CAMPBELL   CIRCUIT   COURT. 

1.  NEGLiGEiXCE    QUESTION  OP  Pact. — It  is  a  question  of  fact  for  tho 

jury  whether  it  Is  negligence  on  the  part  of  an  engineer  run- 
ning a  train  along  a  street  of  a.  populous  city  not  to  be  constantly 
on  the  look-out  for  persons  coming  on  the  track;  but  the  fail- 
ure  of  the  fireman  or  flagman  so  to  be  on  the  look-out  is  not 
negligence. 

2.  Damages — Excessive. — ^A  verdict  for  $17,500  compensatory  dam- 

ages to  a  woman  thirty-five  years  old,  who  seems  to  be  in 
possession  of  all  her  faculties  and  not  especially  disfigured,  and 
whose  capacity  for  attending  to  her  household  duties  is  to 
some  extent  impaired  but  not  destroyed,  Is  excessive;  although 
it  appears  that  the  injuries  complained  of  resulted  in  confin- 
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Ing  her  to  her  bed  ifor  two  months,  and  although  it  appears  that 
6he  wallted  on  crutches  for  some  time  find  suffered  much  from 
hysteria  and  headache,  and  injured  he;^  head  from  which  a 
possibiUfty  arises  of  danger  of  her  mind  being  affected. 
3.  Same. — ^A  verdict  for  $10,500  idamiages  for  the  loss  oif  life  of  an 
infant  between  three  and  tour  years  old  Is  excessive. 

WRIGHT  ft  ANDERSON  FOB  thb  afpixlant. 

In  both  cases  counsel  argued  that  the  damages  were  excessive, 
appearing  to  have  been  given  under  the  influence  of  passion 
and  prejudice,  and  in  support  of  the  contention  cited:  L.  & 
N.  R.  R.  Co.  V.  Fox,  11  Bush,  495;  Same  v.  Shivell's  Admr.,  13 
Ky.  Law  Rep.,  902;  Same  v.  Foley,  15  Id.,  18;  Same  v.  Karle's 
Admr.,  15  Id.,  185;  Same  v.  Popp,  16  Id.,  369;  Same  v.  Mitchell, 

10  Id.,  211;  Same  v.  Moore,  7  Id.,  646;  Same  v.  Sheets,  11  Id., 
781;  Same  v.  McEwan,  17  Id.,  406;  Same  v.  Graiham's  Admr., 
17  Id.,  1230;  Same  v.  Kingman,  18  Id.,  82;  Ky.  Cent  R.  R.  Co. 
V.  Smith,  14  Id.,  456;  Same  v.  McMurty,  3  Id.,  625;  Same  v. 
Ryle,  13  Id.,  862;  Standard  Oil  Co.  v.  Tierney,  13  Id.,  626;  Same 
T.  Same,  16  Id.,  327;  L.  ft  N.  R.  R.  Co.  v.  Minogue,  12  Id.,  378; 
N.  N.  ft  M.  V.  R.  R  Co.  V.  Campbell,  15  Id.,  715;  B.  Tenn.  Tel- 
ephone Co.  V.  Simms'  Admr.,  18  Id.,  762;  Louisville  Water  Co. 
V.  Upton,  18  Id.,  826;  Cincinnati  ft  S.  Cov.  St  Ry.  Co.  v.  Mc- 
Cleave  (not  yet  published) ;  C.  ft..  O.  Ry.  Co.  v.  Lang's  Admr., 
19  Ky.  Law  Rep.,  65;  L.  ft  N.  R.  R.  Co.  v.  Minogue,  12  Ky. 
Law  Rep.,  879;  Jordan's  Admr.  v.  Cin.  N.  O.  ft  T.  P.  R.  R.  Co., 

11  Ky.  Law  Rep.,  204;  Blake  v.  Midland  R.  R.  Co.,  18  Q.  B.,  93; 
L  ft  N.  R.  R.  Co.  V.  Morris*  Admr.,  11  Ky.  Law  Rep.,  698;  L. 
ft  N.  R.  R.  Co.  V.  Berry's  Admr.,  16  Ky.  Law  Rep.,  722;  Ky. 
Cent  R.  It  Coi  v.  Gastineau's  Admr.,  7  Ky.  Law  Rep.,  3;  Hoi- 
lemn  v.  Bagnell,  6  Law  Rep.  Ireland  (C.  P^  Div.),  333;  Duck- 
worth V.  Johnson,  4  H.  ft  N.,  653;  Dalton  v.  Southeastern  Ry.  Co., 
93  Eng.  Com.  Law  Rep.,  296;  Franklin  v.  Same,  3  Hurlestone's  ft 
Norman's  Rep.,  211. 

W.  S.  PRYOR  AND  WM.  GOEBEL  for  appellees. 

1.  "Hie  instruction  in  the  Creighton  case,  that  if  the  life  of  the 
<rhild  was  invperiled  by  defendant's  negligence,  then  Mrs. 
Creighton  had  the  right  to  make  an  attempt  to  rescue  the  child, 
and  if  in  doing  eo  she  was  injured,  she  could  recover,  provided 
that  in  making  the  attempt  she  used  ordinary  care,  was  prop- 
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erly  given.    Pennsylvania  Co,  vi  Langendorf,  48  O.  St, ,  13 

L.  R,  A.,  190;  Bckert  v.  Long  Island  R.  Co.,  43  N.  T.,  502; 
Spooner  v.  Delaware,  L.  &  W.  R.  Co.,  115  N.  Y.,  22;  Linnehaa 
Y.  Sampson,  126  Mass.,  506;  Donahue  v.  R.  R.  Co.,  83  Mo.,  560; 
Shearman  &  Redfield  on  Negligence,  sec.  85;  Wharton  on  Neg- 
ligence, sec.  314;  Beach  on  Contributory  Negligence^  sec.  15. 

2.  The  servants  of  the  defendant  in  charge  of  the  train  had  no 
right  to  assume  that  the  child  would  not  go  upon  the  track  in 
front  of  the  engine.  Shearman  &  Redfield  on  Negligence  (5th 
ed.),  sec  481;  Bishop  Non-contract  Law,  sec.  1037;  L.  k  N. 
R.  R,  Co.  V.  Popp.  96  Ky.  99. 

8.  Instruction  "B"  was  not  objected  to,  nor  the  ruling  of  the  court 
giving  same  excepted  to  by  the  appellant,  and  no  question  as 
to  its  correctness  can  therefore  be  made  or  considered  in  this 
court  The  affidavit  of  counsel  that  he  objected  to  the  instruc- 
tion will  not  control  the  certificate  of  the  judge  that  the  in- 
struction was  not  objected  to.  Garrard  y.  Ratclifte,  83  Ky.,  389; 
Patterson  v.  Com..  86  Ky.,  324-5;  Civil  Code,  sec  337. 

4.  It  results  from  the  married  woman's  property  act  of  1894  that  a 

right  of  action  on  account  of  any  permanent  impairment  of 
the  capability  to  work  and  earn  money  'by  a  married  wt>man, 
belongs  to* her  and  not  to  her  husband.  Jordan  y.  Middlesex 
R.  R.  Co.,  138  Mass.,  425;  O.  ft  M.  Ry.  Co.  v.  Casley,  107  Ind., 
32;  Harmon  v.  Old  Colony  R.  R.  Co.  (Mass.),  SO  L.  R.  A.,  658. 

5.  The  instruction  as  to  the  measure  of  damages  in  the  Stock  case 

was  identical  with  the  instruction  upon  the  same  subject  in  the 
case  of  C.  &  O.  Ry.  Co.  v.  Lang's  Admr.,  19  Ky.  Law  Rep.,  65, 
which  instruction  in  the  Lang  case  was  declared  to  contain  no 
error. 
C.  The  damages  were  not  excessive.  L.  S.  ft  M.  S.  R.  R.  Co.  v. 
Rosen werg,  113  Pa.  St,  544;  Fair  v.  L.  ft  W.  R.  R.  Co.,  21  Law 
Times,  326;  Choppin  v.  N.  O.  &c.  R.  R.  Co.,  17  La.  Ann.,  19; 
Shaw  V.  Boston  ft  Worcester  R.  R.  Co.,  8  Gray,  45;  C.  ft  N. 
W.  R.  R.  Co.  V.  Jackson,  55  111.,  492;  Caldwell  v.  N.  J.  Steamboat 
Co.,  56  Barb.,  426;  Walker  v.  Brie  ft  R.  Co..  63  Barb.,  260;  Har- 
rold  V.  N.  Elevated  R.  Co.,  24  Hun,  184;  L.  ft  N.  R.  R.  Co. 
V.  Popp.,  96  Ky.,  99;  Ky.  Cent.  R.  R.  Co.  v.  Smith.  93  Ky.,  449;  C. 
N.  O.  ft  T.  P.  R.  R.  Co.  V.  Dickerson's  Admr.,  19  Ky.  Law 
Rep.,  1817;  Austin  Rapid  Transit  Co.  v.  Cullen,  29  S.  W.,  256; 
(rehearing  denied,  30  S.  W.,  578);  Chipman  v.  Union  Pac  R 
R.  Co.,  12  Utah,  68. 
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M.  L.  HARBESON,  foB  the  appellees  in  a  petition  fob  a  beheabixo, 

OR  FOB  A  modification  OF  THE  OPINION,   ABGXJED*. 

(1)  That  the  judgment^  of  the  court  below  should  be  affirmed, 
or,  ' 

(2)  If  not,  then  the  opinion  should  be  modified  that  tbe  jury 
should  be  instructed  that  they  might  find  punitive  damages. 
Citations:  Ky.  Cent.  Ry.  v.  Smith.  14  Ky.  Law  Rep.,  458;  L.  St 
N.  R.  R.  Co.  V.  Morris'  Admr.,  14  Ky.  Law  Rep.,  467;  C.  N.  O. 
&  T.  P.  R.  R.  Co.  V.  Dickerson,  19  Ky.  Law  Rep.,  1818;  Ky.  Centl. 
Ry.  Co.  y.  Gastep^au's  Admr.,^  83  Ky.,  125;  C.  N.  O.  &  T.  P.  Ry. 
Co.  V.  Herklotz,  20  Ky.  Law  Rep.,  750.  L.  ft  N.  R.  R.  Co.  v.  Popp, 
96  Ky,  99. 

WRIGHT  &  ANDERSON  filed  besponse  to  the  petition  fob  a  bb- 

HEABING    AND    MODIFICATION. 

JUDGE  HOBSON  delivebed  the  opinion  of  the  coubt. 

These  two  appeals  inYoIve  substantially-  the  same 
facts,  and  have  been  heard  together. 

On  April  30,  1895,  about  5  o'clock  in  the  after- 
noon, a  freight  train  of  appellaiit  was  passing 
along  Saratoga  street,  in  Newport,  Ky.,  on  the 
track,  of  the  railroad,  about  the  middle  of-  the 
street,  moving  at  the  rate  of  four  or  five  miles  an  hour. 
Three  little  children  were  playing  in  the  yard  of  appellee, 
Minnie  Creighton,  fronting  on  the  street,  and  she  was 
standing  at  the  gate  of  a  neighbor,  talking.  An  organ 
grinder  began  playing  on  the  opposite  side  of  the  street. 
This  attracted  the  attention  of  the  children,  and  they 
came  out  of  the  yard  to  go  over  where  the  organ  grinder 
was.  When  they  got  out  on  the  sidewalk,  appellee,  Min- 
nie Creighton,  called  to  them  to  stop.  Her  two  children 
stopped,  but  the  third  child,  William  Stock,  went  on  across 
the  street.  Seeing  that  the  little  child,  who  was  between 
three  and  four  years  of  age,  was  endeavoring  to  run  across 
the  street  in  front  of  the  train,  which  was  then  very 
close  at  hand,  she  screamed,  to  stop  the  engine.    There 
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being  no  answer,  she  said,  "My  God!  you  will  kill  that 
o^iild."  She  watched  for  the  engineer  in  the  cab,  and, 
seeing  no  one  there  to  rescue  the  child,  rushed  out  to 
the  track;  and  as  she  was  attempting  to  reach  him,  the 
child  was  run  over.  Before  she  could  get  out  of  the  way 
the  engine  then  struck  her,  fract\iring  her  skull  and  hip, 
and  inflicting  other  painful  bruises,  wliich  caused  her  in- 
tense pain.     The  child  was  killed. 

These  two  actions  were  filed  in  September,  1895, 
by  her  and  the  administrator  of  the  child,  to  re- 
.  cover  of  appellant  <^amages  for  the  injury  to  her 
and  the  death  of  the  child.  The  jury  returned  a 
verdict  in  her  favor  for  f  17,500,  and  in  favor  of  the  ad- 
ministrator of  the  child  for  $10,500.  Several  grounds  are 
relied  on  for  reversal;  among  others,  that  the  verdicts  are 
excessive. 

The  evidence  warranted  the  submission  of  the  cases  to 
the  jury,  but  it  did  not  warrant  a  finding  of  punitive  dam- 
ages; and  the  court  below  properly  refused  to  give  a  per- 
emptory instruction  to  the  jury  to  find  for  the  defendant, 
or  to  give  any  instruction  authorizing  them  to  find  puni- 
tive damages. 

The  proof  showed  that,  as  the  train  came  along 
slowly  down  the  street,  a  flagman  was  sitting  on  the 
beam  of  the  pilot  of  the  engine;  and  the  evidence  for  the 
appellees  tended  to  show  that  he  had  his  face  towards 
the  organ  grinder,  with  his  back  towards  the  child.  This, 
if  true,  would  not  show  any  negligence  on  the  part  of 
appellant,  as  the  flagman  had  not  charge  of  the  engine 
or  train,  and  it  was  no  part  of  his  duty,  ordinarily,  to 
keep  a  lookout  for  trespassers  on  the  track.  This  was  a 
duty  devolving  upon  those  in  charge  of  the  engine.  •  It 
was     in     daytime,     and     on     a     sitraight     track.    The 
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proof  for  appellees  showed  that  the  '  fireman  was 
was  not  on  the  lookout  as  the  child  came  across  the  street, 
but  was  shoveling  coal  into  the  furnace..  This  was  a 
duty  that  was  incumbent  upon  him,  and  it  was  no  evi- 
deace  of  negligence  that  he  was  so  engaged.  The  proof 
for  appellees  also  showed  that  the  engineer  was  not  ring- 
ing the  bell,  and,  although  sitting  in  his  proper  position, 
was  not  looking  ahead,  but  had  turned  towards  the  organ 
grinder,  and  was  looking  in  that  direction.  This,  if  true, 
was  negligence  on  his  part,  however  momentary  may 
have  been  his  withdrawal  of  attention  from  the  track  in 
front  of  him  in  passing  along  the  street  of  this  populous 
city,  if  thereby  human  life  was  lost,  or  personal  injuries 
inflicted.  The  proof  for  appellant  tended  to  show  that 
the  engineer  was  at  his  post  and  on  the  lookout,  but  that 
the  child  left  the  sidewalk  and  ran  out  upon  the  track 
from  the  opposite  side  of  the  street,  and  so  could ,  not 
be  seen  by  the  engineer  at  all  before  the  train  struck 
him,  as  the  boiler  was  between  the  child  and  the  engin- 
eer. If  the  child  suddenly  left  the  sidewalk  and  ran  out 
npon  the  track  just  in  front  of  the  train,  and  too  close  to 
it  for  him  to  be  seen,  and  the  train  stopped  before  strik- 
ing him,  the  appellaiit  was  not  liable.  There  does  not 
seem  to  have  been  any  negligence  on  the  part  of  any  of 
the  trainmen  except  the  engineer.  But  as  the  train  was 
going  slowly,  and  there  is  evidence  that  the  child,  after 
running  for  some  feet  along  the  track,  stopped  on  the 
track,  that  Mrs.  Creighton  had  time  to  run  out  to  him 
before  he  was  struck,  and  that  the  attention  of  the  en- 
gineer was  then  upon  the  organ  grinder,  we  think  the 
case  was  properly  left  to  the  Jury,  but  that,  as  the  op- 
portunity for  seeing  the  child  was  at  the  most  so  brief, 
tbe  evidence  only  warranted  a  recovery  of  compensatory 
damages. 
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Tbe  appellee  Mrs.  Creighton  was  then  about  thirty-five 
years  old,  the  mother  of  five  children,  robust,  and  attend- 
ing to  all  her  household  duties.  She  was  confined  to  her 
bed  about  t;v70  months.  After  that  she  went  on  crutches 
for  some  time,  and  has  suffered  much  from  hysteria  and 
headache.  Her  physician  testifies  that  from  the  injuries 
she  has  experienced  what  is  known  as  the  '^change  of  life** 
some  ten  years  sooner  than  might  be  otherwise  expected, 
and  that  from  the  injury  to  the  skull  there  is  danger  of 
her  mind  being  affected.  She  testifies,  however,  very 
lucidly  in  this  case.  She  lost  no  limb.  She  seems  to  be 
in  possession  of  all  her  faculties,  and  not  to  be  especially 
disfigured.  She  still  attends  to  her  household  duties,  in 
some  measure;  and,  while  her  capacity  for  this  is  im- 
paired, it  18  not  destroyed.  She  was  not  earning  any 
money,  and  it  does  not  appear  that  she  has  any  quali- 
fication for  business  or  making  money  that  is  especially 
interfered  with.  Under  such  circumstances,  we  think  a 
verdict  for  |17,500  is  excessive,  and  should  not  be  allowed 
to  stand.  This  court  has  set  aside  a  number  of  verdicts 
as  excessive,  where  the  facts  were  as  strong  as  in  this 
case? 

In  Standard  Oil  Co.  v.  Tierney,  96  Ky.,  89  [16  Ky.  L.  R., 
327;  27  S.  W.,  983],  a  verdict  for  f 20,000  was  set  aside  as 
excessive  where  a  vigorous  man,  thirty  years  old,  and  earn^ 
ing  good  wages,  was  badly  burned  and  disfigured  for  life, 
the  use  of  his  left  arm  lost,  and  his  right  hand  crippled. 

In  Louisville  Southern  Railroad  Co.  v.  Minogue  [12  Ky. 
L.  R.,  378;  14  S.  W.,  357],  a  verdict  for  {10,000  was  set 
aside,  as  excessive,  where  the  evidence  authorized  punitive 
daumges,  and  the  appellee  was  nearly  as  badly  injured  as 
here. 

In  Louisville  &  Nashville  Railroad  Co.  v.  MoEwan,  [17 
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Kj.  Law  R.,  406;  31  S.  W.,  465],  a  verdict  for 
118,000  for  injuries  received  by  a  young  lady  while 
a  passenger  upon  appellant^s  train  was  set  aside,  as  excess-. 
ive,  where  she  had  been  shot  in  the  f ace,  the  ball  breaking 
the  bone  of  the  face,  closing  one  nostril,  partially  para- 
lyzing the  face,  and  disfiguring  her  for  life. 

In  Louisville  Water  Co.  v.  Upton,  [18  Ky.  L.  K.,  326;  36 
8.  W.,  520],  a  verdict  for  |6,750  for  loss  of  a  hand  was  set 
aside  as  excessive. 

A  number  of  other  cases  might  be  cited  in  this  and  other 
States.  It  is  hard  to  measure  the  just  amount  of  compen- 
sation in  such  cases  as  this,  but  the  amount  allowed  by 
the  jury  here  is  so  large  as  to  strike  the  mind  at  first 
blush  as  excessive. 

The  same  is  true  of  the  verdict  for  the  death  of  the 
child.  No  recovery  can  be  had  for  the  sorrow  or  suffer- 
ing of  the  parents.  The  measure  of  damages  is  the  fkit 
compensation  to  the  estate  of  the  child  for  the  destruc- 
tion of  his  capacity  to  earn  money.  The  child  was  under 
four  years  of  age.  There  are  many  diseases  incidental 
to  childhood,  and  it  was  by  no  means  assured  that  this 
child  would  reach  manhood.  His  earning  capacity  would 
be  nothing,  or  comparatively  little,  until  he  reached  pu- 
berty, or  near  that  time.  In  the  meantime  he  would  have 
to  be  supported,  if  he  survived  the  dangers  incidental  to 
childhood.  What  his  earning  capacity  would  be  after 
all  this  is  largely  a  matter  of  conjecture.  This  court  has 
sustained  a  number  of  verdicts  for  loss  of  life,  where  com- 
pensation only  was  allowed^  from  amounts  ranging  from 
f6,000  to  110,000,  for  adults  who  were  vigorous  and  had 
actual  money-earning  capacity;  but  we  do  not  think  that, 
where  compensation  only  is  allowed,  a  verdict  of  $10,500 
for  the  death  of  a  little  child  like  this  ought  to  stand. 
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The  appellee,  Mrs.  Creighton,  did  a  most  heroic  deed, 
that  was  calculated  to  win  the  Bympathies  of  the  jury, 
rendering  it  very  difficult  for  them  to  try  this  case  dis- 
passionately. Her  health  was  in  ^  great  measure  wreck- 
ed, and  it  was  very  hard  for  the  jury  to  keep  out  of  their 
hearts,  no  doubt,  the  feeling  that  the  defendant  ought  to 
pay  high  for  the  gloom  that  had  thus  been  brought  upon 
two  households.  But  these  sad  occurrences  are  neces- 
sarily incidental  to  our  mode  of  life  and  business.  Money 
can  not  atone  for  them.  The  real  injury  can  never  be 
made  good.  This  the  law  do^s  not  attempt  to  do.  It 
simply  tries  to  measure  the  pecuniary  loss  sustained,  and  • 
it  does  not  justify  a  recovery  beyond  a  fair  compensation 
for  the  injury.  The  judgment  in^  each  of  these  cases  is 
therefore  reversed,  with  directions  to  the  court  below 
to  grant  appellant  a  new  trial. 

JUDGE    Gift'Fy    DISSENTING. 

I  heard  the  argument  in  these  cases,  but  was  -not  pres- 
ent when  the  ppinion  was  handed  down;  hence  my  dissent 
does  not  appear  upon  the  record  as  made  at  that  time. 
But  I  deem  the  question  involved  of  so  much  importance 
that  I  feel  it  my  duty  to  file  this  my  dissenting  opinion. 

It  will  be  seen  from  the  opinion  that  the  suit  was  to 
recover  for  the  death  of  William  Stock,  an  infant  about 
four  years  of  age,  killed,  as  is  alleged,  by  the  negligence 
of  the  appellant,  in  a  large  city.  The  jury,  under  in- 
structions which  the  majority  opinion  does  not  con- 
demn, found  a  verdict  for  Stock's  administrator 
in  the  sum  of  fl0,500,  which  is  reversed  by  the 
majority  opinion.  It  is  said  in  the  majority  opinion,  in 
substance,  that  the  verdict  is  excessive,  and  the  majority 
opinion  further  says:    "No  recovery  can  be  had  for  sorrow 
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or  suffering  of  the  parents.  The  measure  of  damages  is 
a  fair  compensation  to  the  estate  of  the  child'  for  the 
destruction  of  his  capacity  to  earn  money.  The  child  was 
four  years  of  age.  There  are  many  diseases  incident  to 
childhood,  and  it  is  by  no  means  assured  that  the  £hild 
would  reach  manhood.  His  earning  capacity  would  be 
nothing,  or  comparatively  little,  until  he  reached  puberty, 
or  until  near  that  time.  In  the  meantime  he  would  have 
to  be  supported,  if  he  survived  the  dangers  incident  to 
childhood.  What  his  earning  capacity  would  be  after  all 
this  is  largely  a  matter  of  conjecture.  This  court  has 
sustained  a  number  of  verdicts  for  loss  of  life  where  com- 
peiisatioQ  only  was  allowed  for  amounts  ranging  from  five 
to  ten  thousand  dollars  for  adults  who  were  vigorous,  and 
had  actual  money  earning  capacity;  but  we  do  not  think, 
where  compensation  only  is  allowed,  a  verdict  for  $10,500 
for  the  death  of  a  little  child  like  this  ought  to  stand." 
It  seems -to  me  that  the  majority  opinion  is  without 
any  foundation,  and  is  a 'palpable  invasion  of  the  prov- 
ince of  the  jury.  That  appellant  negligently  destroyed 
the  life  of  the  child  is  established  by  the  verdict  of  the 
jury,  and  not  disputed  by  the  majority  opinion.  It  was 
the  province  of  the  jury  to  estimate,  from  all  the  facts 
and  surrounding  circumstances,  the  damage;  and,  if  the 
jury  system  is  not  a*  total  failure,  the  jury  was  better 
qualified  to  judge  of  the  damages  than  this  court.  But 
I  wish  particularly  to  dissent  from  the  statement  in  the 
opinion  that  no  damages  are  recoverable  except  the 
amount  of  money  which  the  infant  would  earn  during 
its  life,  after  deducting  the  necessary  expenses  of  living. 
Such  a  construction  is  unwarranted  by  the  Constitution 
and  statute  which  authorize  a  recovery  in  such  cases. 
The  majority  opinion  holds  emphatically  that  the  right  to 
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live  is  worth  nothing,  and  that  no  recovery  can  be  had 
by  any  person  for  the  destruction  of  human  life,  which 
to  my  mind  is  contrary  to  the  principles  of  humanity, 
Christianity  and  the  civilization  of  the  age,  and  contrary 
to  the  plain  language  and  meaning  of  the  Constitution. 
It  has  been  thought  by  many  that  the  right  to  live  was  the 
most*  valuable  and  the  most  highly  prized  of  all  other 
lights  pertaining  to  a  hliman  being,  and  yet  the  majority 
opinion  holds  that  the  only  damage  that  can  be  recovered 
is^  the  net  sum  of  money  which  the  decedent  would  prob- 
ably have  earned,  I6ss  his  expense  of  living.  I  do  not 
think  that  this  court  had  any  right  to  assume  that  this 
child  would  not  earn  {10,500  over  and  above  his  expenses. 
If  he  should  have  had  the  good  fortune  to  become  the 
president  of  a  railroad  company,  at  $25,000  per  year,  he 
would  in  a  very  few  years  have  earned  more  than  f  100,000. 
If  it  should  have  been  his  good  fortune  to  become  a  judge 
of  the  Supreme  Court  of  the  United  States,  in  a  very 
few  years  he  would  have  earned  many  thousand  dollars; 
or,  if  it  had  been  his  good  fortune  to  become  a  jydge  of 
this  court,  in  eight  years  he  would  have  earned  $40,000, 
and,  allowing  $2,000  per  annum  for  his  personal  expenses, 
he  would  have  earned  in  eight  years  $24,000,  even  if  he 
had  not  been  re-elected;  and  the 'jury  had  just  as  much 
nght  to  assume  that  he  would  earn  a  large  amount  of 
money  as  this  court  had  to  assume  that  he  would  not  do 
so. 

it  is  a  well-known  fact  that  many  men  earn  many  mil* 
lion  dollars  during  life,  and,  if  one  of  them  should  be 
killed  by  the  negligence  or  wrongful  act  of  any  person  or 
corporation,  the  recovery,  under  the  doctrine  announced 
in  the  majority  opinion  in  this  case,  would  amount 
to    millions.        If    such    a    man    as    ex-Senator    Brice, 
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or  a  man  like  Gould,  Vanderbilt,  Rockefeller  or 
many  others  who  might  be  named,  had  been  killed, 
instead  of  the  child  Stock,  the  judgment  must 
'  have  been  for  millions  of  dollars,  because  the  earn- 
ing capacity  could  have  been  established  beyond  all  ques- 
tion; and  that,' taken  in  connection  with  the  probable  du- 
ration of  life,  would  have  called  for  a  judgment  which 
would  probably  bankrupt  almost  any  individual  or  cor- 
poration. 

This  court  in  L.  &  N.  Railroad  Co.  v.  Morris, 
[14  Ky.  L.  R.,  456;  20  S.  W.  539],  refused  to 
require  the  jury  to  deduct  the  living  exx)enses  of  the  de- 
cedent from  the  amount  he  could  earn;  and  the  original 
ojpinion  in  Chesapeake  &  O.  R.  Co.  v.  Lang's  Adm'r,  100  Ky., 
221,  [19  Ky.  L.  R.,  65;  38  S.  W.,  503],  adhered  to  the 
opinion  in  the  case  »upra.  If  the  doctrine  announced  in 
the  opinion  in  this  case  is  the  law,  then  no  recovery  can 
be  had  if  the  decedent  could  not  have  earned  more  than 
living  expenses,  and  thus  a  plain^  and  positive  provision 
of  the  Constitution  would  be  abrogated  or  disregarded  en- 
tirely. It  will  not  do  to  say  that  nominal  damages,  or  one 
cent,  could  be  recovered  in  all  cases,  under  the  opinion  in 
the  ease  at  bar;  for  if  the  power  to  earn  money  does  not 
exceed  the  cost  of  living,  as  announced  in  the  majority 
opinion  in  this  case,  then  not  even  one  cent  can  be  recov- 
ered, and  the  result  will  be  that  persons  and  corpora- 
tions may  negligently  destroy  the  lives  of  a  large  number 
of  citizens  with  perfect  impunity,  and  absolutely  escape 
all  pecuniary  responsibility  therefor;  and,  if  the  meaning 
of  the  Constitution  be  such  as  is  declared  to  be  the  law 
in  this  case,  life  may  be  destroyed  by  gross  negligence, 
and  still  the  result  must  be  the  same,  for  it  is  absurd 
to  say  that  the  estate  is  damaged  any  more  by  the  destruc- 
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tion  of  the  life  through  the  gross »  or  willful  negligence 
than  by  ordinary  negligence.  The  grossness  of  the  neg- 
ligence has  no  effect  whatever  upon  the  power  of  de- 
cedent to  earn  money,  nor  the  necessary  cost  of  his  liv-' 
ing  during  life; 

If  It  be  true  that  this  court,  or*  any  other,  court, 
has  ever  announced  the  (doctrine  embraced  in  this 
opinion  in  this  case,  such  decisions  should  be  overruled. 
They  are,  in  my  opinion,  in  direct  conflict  with  the  plain 
provisions  of  the  Constitution,  and  contrary  to  humanity 
and  the  civilization  of  the  age.  It  is  better  to 
follow  the  law  and  justice  than  to  follow  pre- 
cedent®. The  manifest  effect  of  the  opinion  in  this 
case  is  to  add  to  the  constitutional  provision,  supra^  a. 
provision  which  would  make  the  section  of  the  Constitu- 
tion, supra^  read  as  follows:  "Damages  may  be  recov- 
ered  in  cases  where  the  power  of  the  decedent  to  earn 
money  is  greater  than  his  necessary  expenses  of  living," 
Which,  it  is  plain,  would  change  the  language  and  mean- 
ing of  the  section  of  the  Oonstitution. 

The  Constitution  says  that  in  every  such  case  damages 
may  be  recovered  for  such  death.  But  the  opinion  in  this 
case  clearly  says  that  no  damages  can  be  recovered  unless 
the  decedent's  power  to  earn  money  exceed  his  necessary 
expense  of  living.  I  insist  that  the  Constitution  ought  to 
be  the  rule  of  action,  and  it  is  the  supreme  law  of  the  land 
that  no  court  is  authorized  to  disregard  by  adding  to  or 
taking  from. 

The  opinion  in  this  case  is  also  in  direct  conflict  with 
section  6  of  the  Kentucky  Statutes.  It  also  seems  that 
the  court  took  into  consideration  the  cost  incident  to 
the  raising  and  nurture  of  the  infant,  which  is,  to  my 
mind,  palpably  erroneous;  for  it  is  a  legal  duty  of  the 
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parent  to  rear  and  take  cai'e  of  his  child,  and  we  have 
the  anomalous  condition  of  a  parent  being  denied  com* 
pensatlon  for  loss  of  the  life  and  society  of  his  child, 
and  yet  the  cost  of  bis  rearing  to  be  deducted  from  his 
power  to  earn  money.  It  seems  also,  from  the  majority 
opinion,  that  the  court  was  of  opinion  that  this  infant 
was  a  trespasser  upon  the  track  of  the  appellant  rail- 
road. But  it  has  been  uniformly  held  by  this  court  that 
it  was  the  duty  of  a  railroad,  in  running  its  trains  through 
towns  and  cities,  to  keep  a  lookout  upon  the  track.  It 
is  clear  to  my  mind  that  a  child  about  four  years  old  can 
not  be  a  trespasser.  Moreover,  it  is  my  opinion  that  6o 
railroad  acquires  such  an  interest  in  its  track  as  to  pro- 
hibit persons  from  crossing  it  if  they  desire  so  to  do. 
In  other  words,  a  railroad  can  not,  by  building  through  a 
man's  farm,  or  through  a  county,  or  through  the  entire 
State,  thus  acquire  such  an  exclusive  right  that  every  citi- 
zen must  go  to  a  public  crossing  in  order  to  cross  its 
track,  or  otherwise  be  deemed  a  trespasser. 

As  a  further  dissent,  I  here  copy  as  follows  from  my 
two  dissenting  opinions  in  the  case  of  Louisville  &  N.  R. 
Co.  v,  Eakin's  Adm^,  103  Ky.,  465,  [20  Ky.  L.  R.,  743-8; 
46  S.  W.,  496,  47  S.  W.,  872]: 

^'I  dissent  from  so  much  of  the  opinion  in  this  case  as 
holds  that  any  portion  of  the  earnings  of  deceased,  nqces- 
sary  for  his  own  expense,  should  be  deducted  from  the 
amount  the  jury  should  be  allowed  to  assess  as  damages 
for  the  destruction  of  his  power  to  earn  money.  The  por- 
tion of  the  opinion  from  which  I  particularly  desire  to 
dissent  reads  as  follows: 

"'In  the  fifth  instruction  the  court  said:  "If  the  jury 
find  for  the  plaintiff,  the  measure  of  damages  will  be 
the  capacity  of  deceased  to  earn  money,  coupled  with 
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his  expectation  of  life."  This  instruction  is  in  direct 
conflict  with  a  number  of  recent  adjudic^ations  of  this 
oourt.  Under  it,  all  that  was  necessary  for  the  jury  to  do 
to  arrive  at  a  verdict,  was  to  determine  how  much  de- 
ceased was  capable  of  earning  in  a  year,  and  multiply  that 
amouilt  by  his  expectation  of  life.  This  entirely  leaves  out 
of  view  the  fact  that  deceased  necessarily  applied  a  cer- 
tain portion  of  the  money  earned  by  him  to  his  own 
support.  The  true  measure  of  damages  is  not  the  capac- 
ity of  deceased  to  earn  money,  but  is  such  a  sum  as  will 
reasonably  compensate  his  estate  for  the  destruction  of 
hils  power  to  earn  money  and  in  arriving  at  the  amount 
of  this  sum  the  jury  are  authorized  to  consider  all  the 
testimony  in  the  case  bearing  upon  this  question.  This 
question  has  been  so  carefully  and  thoroughly  consid- 
ered by  this  court  in  Louisville  &  N.  R.  Co.  v.  Graham's 
Adm'r,  [17  Ky.  L.  R.,  329;  34  S.  W.,  229];  Louisville  &  N. 
R.  Go.  V.  Kelly's  Adm'x,  [19  Ky.  L.  R.,  69;  38  S.  W.,  852]; 
Chesapeake  &  O.  R.  Co.  v.  Lang's  Adm'r,  [19  Ky.  L.  R.,  65; 
38  S.  W.,  503],  that  any  further  elaboration  of  this  idea  is 
unnecessary. 

'^It  seems  to  me  that  the  rule  announced  in  the  opinion, 
supra,  is  in  conflict  with  section  241  of  the  Constitution, 
which  reads  as  follows:  *  Whenever  the  death  of  a  person 
shall  result  from  an  injury  inflicted  by  negligence  or 
wrongful  act,  then  in  every  such  case  damages  may  be 
recovered  for  such  death  from  corporations  and  persons 
so  causing  the  same.' 

"And  also  in  conflict  with  the  spirit  of  section  54  of  the 
Constitution,  which  reads  as  follows:  The  General  As- 
sembly shall  have  no  power  to  limit  the  amount  to  be  re- 
covered for  injuries  resulting  in  death,  or  for  injuries  to 
person  or  property.' 


Digitized  by 


Google 


Vol.  106]  JANUARY  TERM,  1899, 57 

Liou.  &  Nash.  R.  R^  Co.  v.  Crelghton,  &c.     Same  v.  Stock's  Admr. 

^The  rule  announced  in  the  majority  opinion  in  this  case 
would  always  prevent  the  recovery  for  any  damages 
where  the  power  of  the  decedent  to  earn  money  was  not 
greater  than  the  amount  necessary  to  defray  his  expenses 
of  living,  or,  in  other  words,  to  furnish  him  with  food, 
raiment  and  shelter  and  pay  his  taxes,  and  would  cer- 
tainly defeat  recovery  in  all  cases  where  the  decedent 
was  not  able,  or  his  capacity  was  not  sufficient,  to  earn 
more  money  than  was  necessary  to  furnish  him  with  food, 
raiment  and  shelter.  Such  a  rule  would,  in  a  large  num- 
ber of  cases,  defeat  any  recovery  for  damages  for  the 
killing  of  a  wife,  because  the  capacity  of  a  wife  to  earn 
money  in  excess  of  what  it  would  cost  to  furnish  her  with 
food,  raiment  and  shelter  could  not  be  shown,  for  the  rea- 
son that  it  would  not,  in  fact,  exist  and  the  same  may 
be  said  in  regard  to  the  killing  of  infants,  for,  after  de- 
ducting the  cost  of  their  necessary  nurture  and  their 
support  after  maturity,  their  power  to  earn  money  would 
rarely  exceed  the  expenses  aforesaid.  Can  it  be  that  the 
organic  law  of  the  land  intended  that  the  husband  should 
recover  of  the  party  causing  the  death  of  his  wife  only 
80  much  as  she  was  able  to  earn  over  and  above  what  was 
necessary  to  support  her?  Or  can  it  be  said  that  such 
a  rule  should  be  applied  to  the  destruction  of  the  life 
of  an  infant?  Under  the  rule  announced  in  the  majority 
opinion,  it  is  manifest  that  no  recovery  could  be  had  for 
the  destruction  of  the  life  of  an  old  and  infirm  person, 
because  it  is  manifest,  and  must  have  been  obvious  to  the 
framers  of  the  Constitution,  that  such  person  could  not 
earn  more  money  than  was  necessary  to  support  him. 

"If  the  framers  of  the  Constitution  had  intended  that 
the  net  earnings  of  the  decedent  should  be  the  criterion 
of  recovery,  it  seems  clear  to  me  that  they  would  have 
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SO  expressed  it ;  but  the  expression  used  is  ^damages/  and, 
to  my  mind,  that  can  only  mean  such  damages  as  the 
I)arty  to  be  affected  thereby  sustained. 

"In  the  case  ot  husband  or  wife,  the  damages  include, 
not  only  the  power  to  earn  money,  but  damages  incident 
to  the  deprivation  of  the  society  of  the  life  partner,  as. 
well  as  the  satisfaction  of  having  some  one  vitally  inter- 
ested in  the  welfare  of  the  family  to  look  after  and  care 
for  its  interest.  I  know  of  no  case  where  the  party  suing 
for  personal  injuries  was  restricted  in  the  right  of  recov- 
ery to  only  such  net  sum  of  money  as  they  could  earn 
Ov6r '  and  above  their  expenses.  Not  only  so,  but  such 
persons  have  been  allowed  to  recover  for  mental  and  phy- 
sical suffering,  as  well  as  the  necessary  expenses  incident 
to  medical  treatment. 

"Indeed,  I  am  not  aware  of  any  case  in  which  the  dam- 
ages for  wrongs  inflicted  are  restricted  as  is  proposed 
in  the  majority  opinion  in  this  case.  So  far  as  I  am  ad- 
vised, no  such  doctrine  was  ever  announced  by  this  court 
prior  to  the  Lang  case,  nor  by  any  circuit  judge  of  this 
State.  - 

"For  the  reasons  indicated,  and  for  many  other 
reasons  not  now  deemed  necessary  to  state,  I  feel  it  my 
duty  to  file  this  dissenting  opinion." 

•    *    • 

"Since  the  filing  of  my  dissenting  opinion  of  June  15, 
1898,  a  petition  for  rehearing  has  been  considered  and 
overruled  by  the  court.  The  majority  opinion  has,  how- 
ever, been  modified  by  striking  therefrom  the  following: 
'This  entirely  leaves  out  of  view  the  fact  that  deceased 
necessarily  applied  a  certain  portion  of  the  money  earned 
by  him  to  his  own  support.'  This  modification  of  the 
opinion,  however,  leaves  the  majority  opinion  open  to  the 
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construction  that  damage  to  the  estate  of  the  decedent 
is  all  that  can  be  recovered;  in  other  words,  that  no  re- 
covery can  be  had  beyond  the  number  of  dollars  that  the 
decedent  would  ^arn  over  and  above  his  necessary  ex^ 
pense  of  living,  and  entirely  leaves  out  of  view  any  dam 
ages  resulting  to  any  person  for  the  loss  of  society  or 
personal  care  or  attention  of  the  deceased.  Such  a  con- 
struction is  not,  as  I  think,  authorized  by  the  language 
used  in  the  Constitution,  nor  supported  by  reason  or  hu- 
manity. There  can  be  no  damage  to  the  estate  except 
in  dollars,  for  the  only  meaning  that  can  be  properly 
attached  to  ^estate'  is  money  or  property.  Section  241 
attached  to  ^estate'  is  money  or  property." 

Section  241  of  the  Constitution  reads  as  follows :  ^When- 
ever the  death  of  a  person  shall  result  from  an  injury  in- 
flicted by  negligence  or  wrongful  act,  then,  in  every  such 
case, damages  maybe  recovered  for  such  death  from  the  cor- 
porations and  persons  so  causing  the  same.  Until  other- 
wise provided  by  law,  the  action  to  recover  such  damages 
shall  in  all  cases  be  prosecuted  by  the  personal  representa- 
tive of  the  deceased  person.  The  Greneral  Assembly  shall 
provide  how  the  recovery  shall  go  and  to  whom  belong  and 
until  such  provision  is  made,  the  same  shall  form  a  part 
of  the  personal  estate  of  the  deceased  person.' 

'^t  will  be  seen  from  the  foregoing  provision  that  the 
Constitution  uses  the  term,  4n  every  such  case  damages 
may  be  recovered  for  such  death.'  But  if  it  be  true  that 
only  the  damage  to  the  estate  can  be  recovered,  then  it 
follows  that  in  many  cases  no  damages  can  be  recovered, 
because  the  injured  party  would  be  incajmble  of  adding 
anything  to  his  estate,  while  in  many  other  cases  he  or 
Bhe  conld  add  nothing  in  excess  of  what  was  necessary  for 
his  own  or  her  support  and  thus  the  decision  of  the  court 
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__j 

would,  in  effect,  destroy  a  plain  provision  of  the  Con- 
stitution. 
"It  will  be  further  seen,  from  the  provision  of  the  Con- 

.  stitution,  that  it  was  not  Intended  by  the  framers  of  the 
Constitution  that  the  damages  should  constitute  necessar- 
ily any  part  of  the  estate  of  the  decedent,  because  it  is 
provided  that  the  General  Assembly  may  provide  how 
the  recovery  shall  go  and  to  whom  belong,  with  the  fur- 
ther provision,  until  such  provision  is  made,  that  the  dam- 

,  ages  shall  form  part  of  the  estate  of  the  deceased  per- 
son; the  latter  provision  being  evidently  inserted  to  pre- 
vent confusion  until  the  Legislature  acted.  It  seems  clear 
to  me  that  the  rule  announced  in  the  majority  opinion 
is  in  conflict  with  the  plain  meaning  of  the  Constitution, 
and  also  inequitable,  because  in  many  instances  the  sur- 
vivor would  not  be  seriously  injured,  except  on  account 
of  loss  of  society  of  the  decedent,  but  nevertheless  would 
be  entitled  to  have  a  large  judgment. 

"For  instance,  a  judge  of  the  Supreme  Court  of  the 
United  States  earns  at  least  |10,000  a  year  for  life;  and 
$2,000  for  personal  expenses,  I  take  it,  would  be  a  very 
liberal  allowance;  and  if  his  expectation  of  life  was  fifteen 
years,  the  damage  to  his  estate  by  the  destruction  of  his 
life  could  not  be  less  than  |120,000;  •while  another  man 
might  not  be  able  to  earn  more  than  one  dollar  per  day, 
and  more  than  one-half  of  that  would  be  required  for 
his  support,   and  his  expectation   of  life  might  be  the 

.  same,  while  the  recovery  for  his  death  could  not  exceed 
$2,500,  and  yet,  as  a  matter  of  fact,  his  death  would  en- 
tail more  want  and  suffering  upon  those  depending  upon 
him  than  those  in  the  former  case.  Again,  many  railroad 
presidents,  and  presidents  of  other  large  establishments, 
receive  $25,000  per  year,  and  it  is  liberal  to  allow  $2,000 
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per  year  for  their  personal  expenses;  and,  applying  the 
same  rule  of  damages,  the  recovery  for  the  death  of  snch 
a  one  would  be  f345,000. 

'It  is  perfectly  clear  that  the  estate  would  be  damaged 
to  that  extent,  unless  we  should  assume  that  he  would 
not  be  able  all  his  life  to  earn  such  a  salary.  Similar  re- 
sults would  attend  the  recovery  in  case  of  death  of  a 
great  number  of  officers  who  hold  during  life.  It  seems 
to  me  th&t  the  framers  of  the  Constitution  never  intended 
any  such  results.  The  parties  most  interested  in  the  life 
of  another  are  the  wife,  husband^  parent  and  child,  and 
evidently .  the  framers  of  the  Constitution  intended  that 
they  should  be  entitled  to  recover  such  damages  as  they 
sustained;  and,  as  before  indicated,  the  loss  of  society 
and  personal  protectioji  is  the  chief  element  of  damage. 

"Can  it  be  that  the  framers  of  the  Constitution  in- 
tended that  the  husband  or  wife,  although  incapable  of 
earning  a  dollar  per  month,  might  be  killed  by  the  neg- 
ligence of  some  person,  and  the  survivor  unable  to  recover 
any  damages?    I  think  not. 

"It  seems  to  me  that  the  Legislature  which  met  soon  , 
after  the  adoption  of  the  Constitution  understood  the  con- 
stitutional provision  as  I  now  understand  it.  Section  6  of 
the  Kentucky  Statutes  provided  for  the  enforcement  of  the 
constitutional  provision,  and  thereby  discharged  the  duty 
imposed  upon  it.  Said  section  reads  as  follows:  *When- 
ever  the  death  of  a  person  shall  result  from  an  injury  in- 
flicted by  negligence  or  "wrongful  act,  then  in  every  such 
case,  damages  may  be  recovered  for  such  death  from  the 
person  or  persons,  company  or  companies,  corporation  or 
corporations,  their  agents  or  servants,  causing  the  same, 
and  when  the  act  is  willful  or  the  negligence  is  gross,  puni- 
tive damages  may  be  recovered,  and  the  action  to  recover 
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such  damages  shall  be  prosecuted  by  the  personal  repre- 
sentative of  the  deceased.  The  amount  recovered,  less  fu- 
neral expenses  and  costs  of  administration,  and  such  costs 
about  the  recovery,  including  attorney  fees,  as  are  not  in- 
cluded in  the  recovery  from  the  defendant,  shall  be  for  the 
benefit  of  and  go  to  the  kindred  of  jthe  deceased  in  the  fol- 
lowifag  order,  viz.:  First,  if  the  deceased  leaves  a  widow 
or  htisband,  and  no  children  or  their  descendants,  then  the 
whole  to  such  widow  or  husband;  second,  if  the  deceased 
leaves  either  a  widow  and  children  or  husband  and  chil- 
dren, then  one-half  to  such  widow  or  husband  and  the 
other  one-half  to  the  children  of  the  deceased;  third,  if  the 
deceased  leaves  a  child  or  children,  but  no  widow  or  hus- 
band, then  ih(?  whole  to  such  child  or  children.  If  the  de- 
eoased  leaves  no  widow,  husband,  or  child,  then  such  re- 
covery shall  pass  to  the  mother  and  father  of  the  deceased^ 
one  moiety  each,  if  both  be  living;  if  the  mother  be  dead 
and  the  father  living  the  whole  thereof  shall  pass  to.  the 
father;  and  if  the  father  be  dead  and  the  mother  living,  the 
whole  thereof  shall  go  to  the  mother;  and  if  botn  father 
and  mother  be  dead,  then  the  whole  of  the  recovery  shall 
become  a  part  of  the  personal  estate  of  the  deceased;  and 
after  the  payment  of  his  debts  the  remainder  if  any,  shall 
pass  to  his  kindred  more  remote  than  thos^  named  above, 
as  is  directed  by  the  general  law  on  descent  and  distribu- 
tion.' 

'"It  will  be  seen  from  the  section  supra  that  after  the 
payment  of  funeral  expenses  and  the  cost  of  administra- 
tion, and  such  costs  about  the  recovery,  including  attorney 
fees,  as  are  not  included  in  the  recovery  from  the  defend- 
ant, the  amount  recovered  shall  go  first  to  the  widow  or 
husband,  in  the  event  that  the  deceased  left  no  children  or 
descendants;  but  if  the  deceased  leaves  a  widow  and  chil- 
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dren,  or'hasband  and  children,  then  one-half  to  suoh  widow 
or  husband,  and  the  other  to  the  ohildren  of  the  deceased. 
Further  provision  is  made,  in  the  event  of  the  deceased 
leaving  neither  descendants,  widow,  nor  husband,  that  the 
recovery  shall  pass  to  the  mother  and  father;  and,  in 
the  event  that  the  deceased  leaves  none  of  the  relatives 
mentioned,  it  is  provided  that  the  recovery  shall  become 
a  part  of  the  personal  estate  of  the  deceased,  and,  after 
the  payment  of  his  debts,  the  remainder,  if  any,  shall 
pass  to  his  kindred,  under  the  general  law  of  descent  and 
distribution. 

"Thus,  it  '  will  be.  .seen  that  the  Legislature  ut- 
terly failed  to  recognize  or  treat  the  damages  as  a  part 
of  the  personal  estate  of  the  decedent,  in  the  common 
acceptation  of  the  term. 

"It  Is  further  provided  in  the  section  supra  that  when 
the  act  is  willful,  or  the  negligence  is  gross,  punitive  dam- 
ages may  be  recovered.  If  th6  true  meaning  of  the  Con- 
stitution is  that  the  damage  to  the  estate  of  the  de- 
cedent is  all  that  can  be  recovered,  then  it  must 
follow  that  no  punitive  damages  can  in  any  case  be 
recovered;  for  it  is  impossible  for  the  willfulness  or  gross- 
ness  of  the  act  to  increase  the  damage  to  the  estate.  When 
a  party  Is  dead,  his  capacity  to  earn  money  is  effectually 
and  entirely  destroyed,  and  the  damage  to  his  estate  can 
neither  be  increased  nor  decreased  by  the  character  of  the 
act  causing  his  death.  The  mental  anguish  of  the  widow, 
husband,  parent  and  child  may  be  increased  because  of  the 
grossness  or  willfulness  of  the  act,  and,  indeed,  such 
would  always  be  the  case;  but  the  character  of  the  act 
can  in  no  wise  affect  the  estate. 

"The  court  below  in  the  case  at  bar  authorized  the  jury 
to  -find  for  the  plaintiff  the  damages  sustained  by  the 


Digitized  by 


Google 


64   ,  KENTUCKY  REPORTS.  [Vol.  106 

Lou.  &  Nas>h.  R.  R.  Co.  v.  Oreighton,  &c.    Same  v.  Stock's  Admr. 

widow  and  children^  not  exceeding  the  amount  sued  for, 
which  instruction  is  condemned  by  the  majority  opinion. 
It  is  suggested  that  they  are  not  parties  to  the  suit,  but 
we  have  seen,  from  the  statute  heretofore  quoted,  that 
they  were  the  chief  beneficiaries,  or,  in  other  words,  en- 
titled to  most  of  the  recovery;  and,  in  my  opinion,  the 
prime  object  of  the  provision  in  the  Gonfititution  w.as  for 
the  benefit  of  the  surviving  widow,  husband, parent  and  chil- 
dren. ,  Some  quotations  from  decisions  of  other  States  are 
embodied  in  the  majority  opinion  in  support  of  the  opinion. 
It  does  not  appear  whether  or  not  the'  decisions  referred 
to  were  rendered  under  such  provision  as  we  find  in  our 
organic  and  statutory  ^aw.  I  therefore  assume  that  such 
was  not  the  case,  but,  if  my  assumption  is  wrong,  I  still 
have  no  hesitancy  in  holding  that  such  opinions  are  rad- 
ically wrong. 

'*!  think  it  wa«  the  intention  of  the  framers 
of  the  Oonstitution  that  all  damages  that  a  survivor  sus- 
tained by  the  loss  of  life,  as  specified  in  the  Constitution, 
should  be  recovered,  and  that  it  was  the  intention  that 
the  loss  of  society,  care,  and  protection  reasonably  given, 
and  expected  to  be  given  by  the  decedent,  should  be  given 
sidered  in  estimating  the  damages;  and  therefore  the 
plaintiff  in  such  cases  should  be  allowed  to  prove  whether 
the  decedent  left  a  companion  or  children  or  parents,  and 
that  the  damage  suffered  by  such  bereft  relative  should  be 
recoverable.  Such  a  rule  would  be  fair,  reasonable  and 
humane.  Where  there  are  no  such  relatives  as  those  men- 
tioned in  the  statute,  a  money  consideration  would  be  the 
just  and  proper  criterion;  for,  as  a  rule,  a  creditor  or  dis- 
tant relative  would  sustain  no  damage,  except  to  the  ex- 
tent that  the  death  of  the  party  lessens  the  amount  of 
money  which  he  would  leave  for  distribution. 
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"It  is  difficult  to  understand  how  the  estate  of  decedent 
is  to  be  compensated  for  damages  caused  by  the  destruc- 
tion    of     decedettt's     power     to     earn     money.     Estate 
is    property.     If    the    decedent    owned    an    estate    at 
the  time  of  his  death,  the  same  remains.    Estate  is  not 
a  person  capable  of  suing  or  being  sued,  nor  can  it  be 
affected  by  sorrow  or  joy;  hence,  I  conclude  that  it  can 
not  suffer  damages  nor  be  compensated.    But  I  can  under- 
stand how  a  husband  or  wife,  parent  or  child,  may  be  dam- 
aged by  the  death  of  a  relative  or  companion,  and  I  can 
understand  how  some  compensation  might  be  made;  and 
it  seems  to  me  that  the  Constitution  has  provided  that 
such  injured  party  may  be  compensated  for  not  only  the 
power  of  decedent  to  earn  money,  but  fop  the  loss  of  the 
society  of  the  decedent,  which  is  often  more  valuable  and 
desirable  than  the  money  he  could  earn.    Take  the  case 
of  a  wife  and  children  who  have  sufficient  estate  to  enable 
them  to  supply  every  want  or  demand;  the  death  of  the 
head  of  the  family  would,  bo  far  as  money  is  concerned, 
be  little  or  no  damage,  although  he  was  earning  f  10,000 
per  year,  but  the  loss  of  the  society  and  protecting  care 
of  the  decedent  would  be  very  great  damage  to  the  wife 
and  children;  and  for  such  damage,  it  seems  to  me,  they 
are    entitled    to    recover.    On    the    other    hand,    I    can 
imagine    a    case    of    an    old    and    infirm    couple,    who 
bave     accumulated    enough     to     live     upon,     but     who 
now     unable     to    earn     a    dollar.    It     is    possible,     if 
not  probable,  that  the   wife  may  lose  her   life  by   the 
negligence  or  wrongful  act  of  some  one,  and  yet,  as  she 
has  no  capacity  to  earn  money,  no  recovery  could  be  had, 
under  the  doctrine  of  the  majority  opinion,  as  I  under- 
stand it;  yet  it  can  not  be  denied  that  the  damage  to  the 
bereaved  husband  would  be  very  great.    It  appears  clear 
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to  me  that  the  Oonstitutioii  says  that  the  husbajid  is  en- 
titled to  damages  for  the  loss  of  his  companion,  and  that 
enjoyment  of  her  company  is  one  of  the  elements  of  dam- 
ages for  which  a  recovery  is  allowed.  The  law  is  not 
harsh.  If  the  killing  be  not  the  result  of  negligence  or 
wi^ongful  act,  no  recovery  can  be  had.  If  it  be  the  result 
of  negligence  or  wrongful  act,  the  wrongdoer  should  make 
reparation  in  all  cases. 

If  no  recovery  can  be  had  except  for  the  de- 
struction of  the  power  of  decedent  to  earn  money, 
less  the  necessary  cost  of  living,  then  there  can  be  but 
little  recovery  in  the  great  majority  of  cases;  and  in  many 
cases  there  can  be  no  recovery  at  all,  while  in  a  few  oases 
the  recovery  must  be  immense. 

"Section  54  of  the  Constitution  provides  that  *the  (Gen- 
eral Assembly  shall  have  no  power  to  limit  the  amount  to 
be  recovered  for  injuries  resulting  in  death  or  for  injuries 
to  person  or  property.' 

It  appears  to  me  that  the  majority  opinion  lim- 
its the  recovery  provided  for,  by  excluding  one  of 
the  elements  of  damage,  viz.,  loss  of  company,  so- 
ciety, and  association,  which,  to  my  mind,  is  usually  the 
chief  damage  sustained  by  the  party  damaged.  The  im- 
portance of  the  question  involved  is  my  only  apology  for 
this  earnest,  but  respectful,  dissent." 

I  also  dissent  from  the  opinion  reversing  the  judgment 
in  favor  of  Creighton,  for  the  reason,  first,  that  the  proof 
abundantly  sustains  the  verdict  of  the  jury,  and  that  set- 
ting it  aside  is  an  invasion  of  the  province  of  the  jury. 
It  has  always  been  the  law  of  this  State  that  the  jury 
was  peculiarly  fitted  to  assess  damages,  and  there  is  noth- 
ing in  this  case  to  authorize  the  conclusion  that  the  jury 
were  influenced  by  passion  or  prejudice. 
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Moreover,  section  54  of  the  Constitution  provides,  "The 
General  Assembly  shall  have  no  power  to  limit  the 
amount  to  be  recovered  for  injuries  resulting  in  death, 
or  for  injuries  to  person  or  property,"  ,Aiid  unless  there 
is  some  extraneous  circumstance,  or  evidence  that  the 
jury  was  influenced  by  passion  or  prejudice,  this  court  has 
no  legal  right  to  say  that  the  verdict  is  excessive.  And, 
besides,  the  testimony  in  this  case,  by  the  physicians, 
shows  that  the  plaintiff,  Creighton,  had  a  fracture  of  the 
skull,  extending  from  the  occipital  protuberance  or  base  of 
the  skull  around  to  the  ear  (a  fracture  of  about  four  and 
one-half  inches),  in  which  you  could  kiy  your  finger  be- 
tween the  bones  of  the  skull;  that  the  doctors  had  to  in- 
troduce  a  scalpel,  and  spring  the  skull  back  into  place; 
that  the  brain  was  exposed;  that  there  were  four  other 
cuts,  extending  from  the  eye  up  over  the  head,  about  eight 
or  ten  inches  in  length,  and  another  on  the  left  side,  prab- 
ably  four  or  five  inches,  along  the  scalp,  and  others  from 
two  and  one-half  to  four  inches,  and  one  other  fracture  of 
the  skull,  and  also  a  fracture  of  the  hip  joint;  that  she  was 
in  bed  eight  weeks,  with  a  constant  weight  of  twelve  to 
fourteen  pounds  upon  the  limbs.  She  was  bruised  all 
over  her  body  where  the  wheel  had  cut  her  and  thrown 
her  around,  and  her  body  was  black  and  blue  all  over  her 
back  and  limbs.  Her  left  ear  Vas  cut,  and  she  was  Out 
about  the  face.  The. injury  affected  her  whole  nervouB 
system,  making  her  hysterical — she  continues  to  suffer 
with  her  head — and  has  caused  a  change  of  life  probably 
ten  years  earlier  than  she  ought  to  have  had  it,  she  being 
now  thirty-five  or  thirty-six  years  of  age.  Her  injuries 
have  incayaaitated  her  from  doing  work.  She  is  nervous 
and  excitable,  and  will  be  found  crying  in  the  middle  of 
the  night,  hysterical  and  nervous.    And  the  doctor  also 
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gave  it  as  his  opinion  that  her  injuries  are  permanent, 
and  will  increase,  and  that  she  will  eventually  lose  her 
mind. 

It  seems  to  me  that  the  injuries,  as  described  by  the 
physicians,  to  say  nothing  of  the  other  evidence,  fully 
warrant  and  sustain  a  larger  verdict  than  |17,500.  From 
the  expressions  in  the  opinion,  it  might  be  infewed  that 
it  is  based  upon  the  theory  that  the  destruction  of  her 
power  to  earn  money  is  the  criterion  of  recovery  in  her 
case;  but  I  hadly  think. that  such  was  the  intention.  If 
80,-it  is  in  direct  conflict  with  all  the  decisions  that  have 
ever  been  rendered  by  this  court  in  regard  to  personal 
injuries-. 

It  must  be  remembered  that  the  testimony  here- 
tofore referred  to  was  taken  in  December,  1896,  and  that 
the  injury  complained  of  occurred  in  April,  1895;  hence 
it  is  perfectly  clear  that  the  injury  to  plaintiff  is  perma- 
nent, and  that  she  is  prematurely  aged,  to  the  extent  of 
ten  years,  as  a  result  thereof;  and  besides  she  is  in  immi- 
nent danger  of  losing  her  mind. 

It  seems  to  me  that  the  injuries  inflicted  are  such  as  to 
not  only  sustain  and  justify  a  verdict  for  fl7,500,  but 
even  to  authorize  a  much  larger  one.  The  two  facts  of 
the  premature  age  of  ten  years  and  the  present  injury  to 
her  mind,  with  the  probability  of  its  total  destruction, 
alone  "Sustain,  and  in  fact  called  for,  a  verdict  as  large  as 
the  one  rendered  by  the  jury. 

I  apprehend  that  no  person  would  be  willing  to  suffer 
the  two  injuries  named,  for  double  the  amount  of  the  ver- 
dict in  this  case.  It  is  true  that  the  money  recovered 
would  not  restore  plaintiff  to  her  former  .  condi- 
tion, but  it  would  enable  her  to  procure  the  best  med- 
ical treatment  possible,  as  well  as  to  enable  her  to  obtain 
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all  other  means  possible  to  relieVe  her  deplorable  condi- 
tion, and  to  surround  herself  with  what  conveniences  and 
luxuries  it  might  be  possible  to  obtain,  to  relievej  and  if 
possible  to ^alleviate,  her  sufferings  as  far  sts  human  skill 
and  appliances  >can  do  so. 

For  the  reasons  given,  and  many  others  that  might  be 
stated,  I  very  earnestly  and  respectfully  dissent  from  the 
majority  opinion  in  these  cases. 


Case  6— WRIT  OF  PROHIBITION— Mabch  9. 

Scott  V.  Tully,  Etc. 

APPEAL  FBOM   U*CBACKEN   CIBCUIT  COtJBT. 

Writ  op  Prohibition. — A  writ  of  prohihition  will  not  He  from 
the  circuit  court  to  a  court  of  a  justice  of  the  peace  to  prevent 
the  latter  from  giving  an  erroneous  construction  to  a  statute 

where  the  amount  involved  is  within  the  Jurisdiction  of  the 

■» 

justice's  court.  , 

CAMPBELL  A  CAMPBELL  FOR  THE  appellant. 

L  Section  1701  of  the  Kentucky  Statutes  is  special  or  class  legis- 
lation and  is  in  conflict  with  the  general  exemption  law  of  the 
State.  Schoolorsrft's  Admr.  v.  L.  ft  N.  R.  R.  Co.,  13  Ky.  Law 
Rep.,  517;  Kentucky  Trust  (Jo.  of  Louisville  v.  Lewis,  82  Ky., 
579;  Winchester  Bldg.  ft  L.  Assn.  v.  Gordon,  12  Bush,  110;  Smith 
V.  Warden,  4  Ky.  Law  Rep.,  553. 

2.  The  writ  of  prohibition  was  a  proper  remedy.  Gould  v.  Capper, 
5  East,  345;  Spelling  on  Extraordinary  Relief,  vol.  2,  sec.  1732; 
Arnold  V.  Shield,  5  Dana,  20;  Pennington  v.  Woolfolk,  79  Ky., 
13;   3  Ky.  Law  Rep.,  42;  Civil  Code,  sec.  479. 

NO  APPEARANCE  JfOR   THE  APPELLEES. 

JUDGE  PAYNTER  delivered  the  opinion  of  the  court. 

There  was  pending  before  J.  C.  Tully,  a  justice  of  the 
peace  of  McCracken  county,  an  action  wherein  the  Jake 
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Beiterman  Grocer  Company  sued  James  S.  Scott  to  recover 
on  an  account  for  f21.S7,  in  wbich  action  a  general  order 
of  attachment  was  obtained  and  served  upoti  the  Illinois 
Central  Railroad  Company  as  garnishee,  and  by  its  answer 
it  appeared  that  there  was  due  him  a  sum  less  than  f50. 
He  was  a  housekeeper,  with  a  family  depending  upon  him 
for  support,  and  did  not  have  on  hand  sufficient  provisions, 
including  breadstuffs  and  animal  food,  to  sustain  them  for 
one  year,  and  claims  that  in  lieu  thereof  he  was  entitled  to 
have  adjudged  to  him  the  sum  in  the  hands  of  the  gar- 
nishee as  exempt  from^the  payment  of  the  debt.  He  ap- 
pears to  be  a  laborer  who  works  for  wages,  and  the  sum 
due  him  was  wages  earned  in  the  service  of  the  garnishee. 
It  is  averred  that  Tully,  in  other  cases  involving  the  same 
question,  decided  that  an  amount  due  for  wages  could  be 
subjected  to  the  payment  of  similar  debts,  and  he  would 
do  so  in  that  case. 

It  is  insisted  that  section  1697,  Kentucky  Statutes,  se- 
oures  to  him  the  fund  in  contest  as  exempt  from  the  pay- 
ment of  the  debt  due  the  grocer  company;  and  that  section 
1701,  Kentucky  Statutes,  which  reads  as  follows:  "The  wa- 
ges not  to  exceed  fifty  dollars,  of  all  persons  who  work  for 
wages,  shall  be  exempt  from  execution,  attachment,  dis- 
tress for  rent,  garnishment  or  fee-bills:  Provided,  That  the 
exemption  of  fifty  dollars  shall  not  apply  to  debts  contract- 
ed for  food,  raiment  (fuel,  medicine)  or  house  rent  for  the 
family" — ^is  unconstitutional,  because  it  is  partial  legisla- 
tion, etc.  It  is  contended  that  under  section  1697  any  per- 
son other  than  one  who  works  for  wages  would  be  entitled 
to  personal  property,  wages,  money,  or  growing  crops  in 
lieu  of  bread-stuffs  and  animal  food  to  sustain  his  family 
for  one  year;  whilst  under  section  1701  a  man  who  works 
for  wages  is  not  given  such  rights. 
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It  is  uselesfi  for  us  to  go  into  the  history  and  philosophy 
of  exemption  laws,  or  to  determine  whether  section  1701, 
Kentucky  Statutes,  is  inconsistent  with  section  1697,  Ken- 
tucky Statutes,  or  whether  or  not  section  1701  is  violative 
of  the  bill  of  rights  or  the  Federal  Constitution,  etc.  As 
we  understand  this' case,  that  question  is  nbt  involved  on 
this  review  of  the  judgment  of  the  court  below. 

The  plaintiff  sought  .to  have  issued  by  the  cir- 
cuit court  of  McCracken  county  a  writ  of  prohi- 
bition against  the  justice  of  the  peace,  to  com- 
pel him  to  abstain  from  the  trial  of  the  case.  It  is  only 
where  a  court  of  inferior  jurisdiction  is  proceeding  to  try 
or  control  a  case  out  of  its  jurisdiction  when  the  circuit 
court  is  authorized  to  issue  a  writ  of  prohibition^ 

Section  479,  Civil  Code  of  Practice  reads  as  follows: 
"The  writ  of  prohibition  is  an  order  of  the  circuit  court 
to  an  inferior  court  of  limited  jurisdiction,  prohibiting  it 
from  proceeding  in  a  matter  out  of  its  jurisdiction." 

The  appellant  claims  that  the  court  has  not  jurisdiction, 
because,  under  the  law,  the  debt  in  the  hands  of  the  gar- 
nishee is  not  liable  to  the  payment  of  the  plaintiff's  debt; 
and  he  proceeds  to  argue  that,  therefore,  the  court  did  not 
have  jurisdiction  of  the  case.  This  proposition  can  not  be 
maintained. 

In  the  case  of  Arnold  v.  Shields,  5  Dana,  19  [30  Am.  Dec, 
669],  the  court  had  under  consideration  precisely  the  same 
question  as  is  involved  in  this  case.  In  that  case  it  was 
claimed  that  the  statute  imposing  the  penalty  which  was 
sought  to  be  enforced  in  the  justice's  oourt  was  unconsti 
tutional.  Tlie  opinion  in  that  case  is  to  the  effect  that  pro- 
hibition will  lie  only  to  prevent  a  court  from  proceeding 
in  or  exercising  control  over  a  case  of  which  it  has  no  ju- 
risdiction,   and    does    not    lie    to    prevent    a    tribunal 
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from  deciding  erroneously;  that  an  uneonstitutional  act, 
being  void,  could  not  confer  jurisdiction  upon  a  court;  and 
that  the  justice  of  the  peace  could  not  take  cognizanoe  of 
an  action  for  a  penalty  imposed  by  it  if  the  right  to  do  so 
depended  exclusively  upon  the  statute  imposing^  it. 

The  court  tn  this  case,  as  in  the  Arnold-Shields  case, 
had  jurisdiction  independent  of  the  statute,  the  constitu- 
tionality of  which  is  questioned;  and  the  mere  fact  that 
the  justice  of  the  peace  would  treat  as  valid  an  act  which 
was  unconstitutional  in  rendering  a  judgment  would  not 
authorize  the  court  to  issue  a  writ  of  prohibition.  When 
the  jurisdiction  of  the  court  is  fixed  by  a  valid  act,  it  can 
not  be  said  that  the  court  is  proceeding  without  its  juris- 
diction, because,  if  permitted  to  try  the  case,Jt  would  ren- 
der an  erroneous  judgment. 

In  delivering  the  opinion  of  the  court  in  Arnold  v. 
Shields,  Judge  Robertson  said:  "The  authority  of  the  cir- 
cuit court  to  order  the  prohibition  depends  altogether  09 
the  assumed  fact  that  the  justice  of  the  peace  had  no  juris- 
diction over  the  cases  in  which  he  was  attempting  to  pro- 
ceed; for  it  is  well  settled  that  a  writ  of  prohibition  does 
not  lie  to  prevent  a  court  from  deciding  erroneously,  or 
from  enforcing  an  erroneous  judgment  in  a  case  in  which 
it  has  a  right  to  adjudicate,  but  can  be  sustained  only  for 
preventing  usurpation  of  judicial  power  by  a  court  which 
has  no  authority  to  decide  the  case  in  which  it  assumes  the 
right  to  act  judicially." 

We  are  of  the  opinion  that  the  circuit  court  properly  de- 
cided that  it  had  no  right  to  interpose  by  a  writ  of  prohi- 
bition. Having  reached  this  conclusion,  we  have  disposed 
of  the  question  here  for  review;  and  should  we  express  an 
opinion  on  the  question  as  to  whether  section  1701,  Ken- 
tucky Statutes,  is  unconstitutional,  it  would  be  advisory, 
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and  we  therefore  deem  it  best  to  confine  our  opinion  to  the 
question  before  ns  for  consideration. 
The  jodgment  is  aftirmed. 


Case  6--IN  EQUITY— Mabch  9. 

King,  Etc.  Y.  Middlesborough  Town  &  Lands 
Co.,  Etc. 

APPEAL  FBOM  BELL  CIRCUIT  COUBT. 

1  De3ce>'t  and  Distribctiox — Half  Blood. — Collaterals  of  the  half 
'blood  take  by  descent  one  half  as  much  as  thosQ  of  the  full  blood. 

2.  Appeals — Parties. — It  seems  a  residuary  devisee  may  appeal 
from  a  judgment  partitioning  the  lands  of  his  testator  without 
joining  the  personal  representative;  but  whether  so  or  not, 
the  joinder  of  the  personal  Representative  in  the  appeal  will 
care  the  omission, 

Z,  Saue— Clerical  Misprision. — Where  the  facts  from  which  a  title 
by  descent  is  derived  are  correctly  stated  in  the  pleadings,  the 
pleader's  erroneous  conclusion  as  to  the  legal  effect  of  the  facts, 
carried  into  judgment  is  a  judicial  error  and  not  a  clerical  mis- 
prision. 

4.  Agbeed  Judoment— Mistake. — ^This  court  will  not  hold  a  party 

to  an  agreed  judgment  where  the  agreement  was  entered  into 
under  mistake  as  to  the  legal  effect  of  admitted  facts. 

5.  Descent  and  Distribution — PuRCHAbER  of  Undivided  Interest. — 

A  imrchaser  by  executory  contract  of  land  inherited  by  the  vendor 
jointly  with  others.  Is  under  no  legal  obligation  to  redeem  the 
land  from  the  ancestor's  debt,  although  he  may  have  sufficient 
money  in  his  hands  going  to  the  vendee  to  make  such  redemp- 
tion; because  to  -do  so  would  involve  a  redemption  of  the  inter- 
est jointly  owned. 
(On  petition  for  extension  of  opinion.) 

6.  Descent  and  Distribution. — ^Lands  of  an  infant  dying  in  infancy 

go  by  descent  to  the  infant'i^  parents  equally,  and  on  the  death 
of  such  parent  such  lands  pass  to  his,  or  her,  children  as  if  he, 
or  she,  acquired  same  by  purchase. 
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N.   B.  HATS  FOR  THE  APPELLANT. 

1.  If  a  judgment  ^be  procured  and  rendered  under  a  mutual  and 

simple  mistake  of  law  and  fact  as  to  the  interest  of  the  parties 
and  a  mutual  and  simple  mistake  of  facts  as  to  the  extent  of 
the  mutual  rights  and  obligations  of  the  parties  to  each  other 
will  equity  aftord  relief  and  correct  the  mistake?  Civil  Code, 
sec  734;  Underwood  v.  Brockman,  &c.,  4  Dana.  317;  Kerley  t. 
Hume,  3  Mon..  183;  Ray.  &c..  v.  Bank  of  Kentucky.  3  B.  M., 
514;  Trimbles  v.  Harrison,  &c.,  1  B.  M.,  142;  Price's  Exr.  v. 
Puqua*s  Admr.,  4  Hon.,  6S;  Warvelle  on  Vendors,  vol.  2,  p. 
805,  sec.  16;  Pomeroy's  Eq  Jiir.,  (2d.  ed.),  vol.  2,  sec.  849,  pp. 
1176-78;  Ky.  Stats.,  sees.  1393,  1395,  1401.  1402;  Talbott  v.  Ta^ 
bott,  17  B.  M..  1;  Milner  v.  Calvert,  1  Met.,  472;  Morr  v.  Hanna, 
7  J.  J.  M.,  643;  Thorp  v.  Cotton's  Bxr.,  7  B.  M.,  441;  St.  Louis 
Packet  Co.  v.  Gray,  9  Bush,  148;  McWilliams  v.  Henderson's 
Hrs.,  3  Dana,  569;  Newman's  Pleading,  pp.  258-266. 

2.  Where  an  heir  conveys  all  his  right,  title  and   interest  in  the 

land  of  his  ancestor  to  a  vendee  by  deed  of  general  warranty 
at  an  agreed  and  average  price  of  $125  per  acre;  and  where  the 
vendee  at  the  time  of  said  contract  knew  the  estate  of  the  an- 
cestor was  not  settled,  and  agrees  to  pay  the  debts  of  the  heir 
and  his  ancestor  to  the  extent  of  his  obligations,  but  there- 
after fails  and  refused  to  comply  with  his  contract  and  to  pay 
the  purchase  money  to  the  heir  or  to  settle  said  debt  until  said 
heir's  Interest  in  said  land  which  is  worth  from  $50  to  |80 
per  acre  Is  sold  at  a  great  sacrifice  to  pay  said  debts,  will  a 
court  of  equity  permit  the  vendee  to  hold  the  part  of  said  lands 
which  was  worth  $400  to  $500  per  acre  without  accounting  to 
the  heir  for  the  contract  price  of  th2  part  sold  to  pay  said  debts? 
English  V.  Thomasson,  82  Ky.,  280;  Trumbo  v.  Liockridge,  4  Bush, 
415;  Buford  v.  Guthrie,  14  Bush,  690;  Perry  on  Trusts  (4th  ed.), 
vol.  1,  p.  305.  sec.  232;  Gault  v.  Trumbo.  17  B.  M.,  685;  Berry 
V.  Walker,  9  B.  M.,466;  Sidner  v.  Hawes,  37  Ohio  St.,  533;  2« 
Am.  A  Eng.  Ency.  of  I^aw,  248-253. 
C.  We  do  not  admit  that  J.  Smith  Hays,  administrator,  and  N.  B. 
Hays  were  necessary  parties  to  the  first  appeal  from  the  judg- 
ment of  October  12,  1894;  however,  we  contend  appellant  will 
be  permitted  to  amend  his  statement  at  any  time  before  the 
final  submission.    Hersperger  v.  Smith,  15  Ky.  Law  Rep.,  605. 
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W.   S,    PRYOR      ON   THE   SAME    SIDE. 

King  has  sucli  interest  in  this  litigation  as  will  entitle  him 
to  appeal;  and  if  so,  the  case  must  be  reyersed  in  order  that 
his  contract  m&y  'be  enforced.  Kesley  v.  Hume,  3  Mon.,  183; 
McWilliams  v.  Herndon's  Admr.,  3  Dana,  569;  Trimbles  v.  Har- 
rison, 1  B.   M.,   142, 

CALVIN  HURST,  attoknet  ai9D  guabdian   ad  litem  fob  j.  f.  k. 

TUBNEB. 

Counsel  disclaimed  any  intention  to  rely  on  the  Judgment  in 
ftivor  of  his  ward  if  such  judgment  gave  him  a  greater  interest 
in  the  estate  of  his  father  and  half-sister  than  he  was  entitled 
to,  but  in  view  of  the  fact  that  the  question  seemed  to  be  a 
doubtful  one  submitted  the  case  with  a  prayer  that  the  Judgment 
of  October  12,   1894,   might  be   affirmed. 

SAMPSON  ft  CHAPMAN  IN  A  bbief  and  supplemental  bbief  fob 

APPELLEE,  MIDDLESBOBOUGH  TOWN  AND  LANDS  CO. 

1.  That  a  party  can  not  be  heard  to  ca!l  in  queslion  on  appeal  a  Judg- 

ment rendered  At  his  instance.  Todd  v.  McClannahan,  1  J. 
J.  Mar.,  356;  Chambers  v.  Wilkins,  2  Litt,  145;  Outten  v.  Grin- 
stead,  4  J.  J.  Mar.,  609;  Duncan  v.  Louisville,  13  Bush,  383; 
Union  Bethel  Church  v.  Gaylord,  1  Ky.  Law  Rep.,  403;  Stem 
V.  West,  3  Bush,  389;  Stewart  v.  Durrett,  3  Mon.,  113;  McMurty 
▼.  Henry,  4  Bibb.,  411. 

2.  On  question  of  King  not  being  necessary  or  proper  party  to  pro* 

ceeding  to  divide  land.    Mclntire  v.  Mclntire,  82  Ky.,  603. 
2,  On  question  of  rights  under  covenant  of  seizin  and  against  en* 

cumbraneee.     American   Assn.,   Lmtd.,   v.   Short,   17  ity.   Law 

Rep.,  626;  Howland  Coal  ft  Iron  Works  v.  Brown,  13  Bush,  687; 

Mercantile  Trust  Co.  v.  South  Park  Residence  Co.,  94  Ky.,  273. 
4  On  question  of  clerical  misprision.     Blackwell  v.  McBride,  14  Ky. 

Law  Rep.,  760;  Bepper  v.  Thomas,  85  Ky.,  541. 

W.  S.  PRTC^  IN  A  PETITION  FOB  A  BEHEABINO  AND  A  PETITION  FOB  AN 
EXTENSION   AND   MODIFICATION   OF  THE   OPINION.   • 

Additional  citations:  Warvelle  on  Vendors,  vol.  2,  ch.  26,  sec.  8; 
Ream  v.  Jack,  ftc,  44  Iowa,  325;  BaiOxmr  v.  Bradley,  42  N.  Y., 
316;  Wilson  v.  King  (N.  J.),  8  C.  E.  Green  Eq.  p. 
150;  Sedgwick  on  Damages  (8th  ed.),  vol.  3,  sees.  1023,  1024; 
English  V.  Thomaseon,  82  Ky.,  280;  Camp  v.  Moreman,  84  Ky., 
686;  Bourne  v.  Bourne,  92  Ky.,  201. 


Digitized  by 


Google 


76 KENTUCKY  REPORTS.  [V0IIO6 

King,  ftc,  V.  Middlesborougb  Town  A  Lands  Co.,  Ac 

SAMPSON  &  CHAPMAN  for  the  appexlees  in  a  petitio!!  iob  a 

MODinCATION    AKD   AN   EXTENSION   OF  THE   OPINION. 
N.   B.    HAYS   FOR  THE  APPELLANTS  IN   RESPONSE. 

JUDGE  PAYNTER  delivered  the  opinion  of  the  court. 

In  1887,  J.  C.  Turner  died,  intestate,  leaving  a  wife  (who 
died  shortly  thereafter)  and  three  children,  Alvis,  Edith, 
and  J.  P.  K.  Turner.    The  widow  was  not  the  mother  of 
Alvis  and  Edith,  but  of  J.  P.  K.  Turner.     Alvis  and  Edith 
were  children  by  a  previous  marriage,  and  J.  P.  K.  Turner 
was  their  half-brother.    Their  father  died  seized  of  certain 
tracts  of  land  in  Bell  county,  Kentucky,  which  descended 
to  his  children.     Not  long  after  the  death  of  her  father, 
Edith,  whilst  an  infant,  died,  and  her  interest  in  the  lands 
which  she  inherited  from  him  passed  to  her  brother,  Alvis, 
and  half-brother,- J.  P.  K.  Turner.    The  General  Statutes 
were  in  force  at  the  time  of  her  death,  and  the  sections 
thereof  relating  to  the  descent  of  infants'  estates  were  ex- 
actly the  same  as  those  of  the  Revised  Statutes  relating  to 
the  same  subject.    The  sections  regulating  it  as  to  a  case 
like  this  were  sections  3  and  9,  c.  30,  Revised  Statutes,  and 
sections  3  and  9,  c.  81,  General  Statutes. 

In  Talbot's  Heirs  v.  Talbot's  Heirs,  17  B.  Mon.,  1,  the 

court  was  called  upon  to  construe  these  section  and  it 

was  adjudged  that  those  of  the  half  blood  would  take 

^  half  as  much  as  those  of  the  whole  blood.     Alvis  Turner, 

of  the  whole  blood,  took  two-thirds  of  Edith's  one-third 

I  of  her  father's  estate;  and  J.  P.  K.  Turner,  being  of  the 

J  half  blood,  took  one-third   of  her  one-third  interest.     It 

f^'  follows,  therefore,  that  Alvis  was  entitled  to  five  ninths 

[,  of  his  father's  estate,  and  .1.  P.  K.  Turner  was  entitled 

^  ^  to  four-ninths  of  it.    Alvis  entered  into  a  writing  with 

jj.  A.-  A.  Arthur,  trustee,  by  which  he  covenanted  to  convey 

t  to  him  his  interest  in  the  tracts  of  land  of  which  his 
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father  died  seized,  and  also  his  interest  in  the  tract  which 
had  been  conveyed  to  his  father  and  certain  children^ 
including  himself.  By  the  terms  of  this  contract,  Arthur 
was  to  pay  him  at  the  rate  of  J126  per  acre  for  his  ih- 
terest  in  the  land  which  was  to  be  thereafter  ascertained. 
Before  his  interest  .was  ascertained,  he  executed  and  de- 
livered to  Arthur  a  deed  for  his  interest  in  the  land,  the 
principal  part  of  the  purchase  money  to  be  thereafter 
paid.  Before  this  was  done  this  action  had  been  insti- 
tuted in  the  Bell  circuit  court  by  the  personal  repre- 
sentatives of  J.  C.  .Turner,  to  settle  his  estate  and  sell 
whatever  might  be  necessary  of  his  lands  to  pay  his  debts. 
Pending  the  action,  Alvis  died  testate,  and'  by  his  will 
the  appellant,  J.  C.  King,  was  made  his  residuary  leg- 
atee. The  will  was  probated,  and  King,  by  appropriate 
pleadings,  became  a  party  to  the  action.  Arthur,  trustee, 
became  a  party  to  the  action,  and,  by  appropriate  plead- 
ings, steps  were  taken  looking  to  a  partition  of  the  land 
between  him  and  J.  P.  K.  Turner,  which  was  accordingly 
done. 

The  facts  which  we  have  detailed  appear  in  the  plead- 
ings, which  show  the  death  of  J.  C.  Turner,  the  children 
who  survived  him,  and  the  death  of  Edith  in  infancy;  but 
all  of  the  parties  to  the  action  seem  to  have  been  of  the 
opinion  that  Alvis  took  the  same  share  of  his  sister's  es- 
tate as  did  the  half  brother,  and,  therefore,  that  he  owned 
but  one-half  of  the  lands  which  had  been  left  by  his 
father.  J.  C.  King,  in  his  pleading,  did  not  state  the 
intereisit  Alvis  had  in  the  lands.  The  partition  of  the 
land  was  made,  and  there  was  assigned  to  Arthur's  ven- 
dee, who  became  a  party  to  the  action,  the  same  amount 
in  quantity  and  quality  as  was  assigned  to  J.  P.  K.  Turner. 
The  question  with  which  we  are  confronted  is,  can  King 
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prosecute  this  appeal  from  the  judgment  of  the  court 
below  BO  ordering  a  partition  of  the  land  and  subsequent 
orders  in  the  case?  It  appears  that  the  special  bequests 
made  by  Alvis  were  aVl  paid,  and  King  was  the  sole  owner 
of  the  estate,  and  he  is  the  party  to  be  affected  by  the 
judgment  which  was  rendered. 

Under  section  734,  Civil  Code  of  Practice,  an  appeal  is 
granted,  as  a  matter  of  right,  to  a  party  or  privy  against 
a  party  or  privy,  by  the  court  rendering  the  judgment, 
or  by  the  clerk  of  the  Court  of  Appeals^  on  application 
of  either  party  or  his  privy.  It  is  suggested  that  the 
personal  representatives  of  Alvis  Turner  should  have 
prosecuted  the  appeal.  .They  had  no  real  interest  in  the 
remainder  of  his  estate,  and  the  court  might  have,  in  this 
case,  ordered  the  residue  of  the  estate  paid  to  King.  If 
there  was  any  doubt  as  to  the  right  of  King  to  prosecute 
the  appeal,  independent  of  their  wishes,  it  is  removed  by 
the  fact  that  the  personal  representatives  of  Alvis  Turner 
came  into  this  court  and  moved  to  be  made  parties  to  the 
appeal,  and  to  join  with  him  in  prosecuting  it.  By  that 
proceeding  they  consented  to  the  prosecution  of  the  ap- 
peal. 

A  more  difficult  question  is  presented  in  view  of  the 
c(mdition  of  the  pleadings.  The  facts  which  show  that 
Alvis  Turner  was  entitled  to  five-ninths  of  the  land  left 
by  his  father  were  stated  in  the  pleadings;  but  it  is  in- 
sisted that,  in  view  of  the  fact  that  the  parties  were  labor- 
ing under  the  impression  as  shown  by  the  pleadings,  the 
law  only  gave  him  the  one-half  interest,  and  he  can  not 
now  complain  on  this  appeal  of  the  judgment.  A  motion 
was  made  in  the  court  below  to  have  the  judgment  cor- 
rected because  it  was  a  clerical  misprision;  but  that  was 
successfully    resisted,    on    the    grounds    the    incorrect- 
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ness  of  the  judgment  was  not  the  result  of  a  clerical  mis- 
prision. If  he  can  neither  get  relief  by  an  appeal  nor 
by  having  the  judgment  corrected  on  grounds  that  the 
error  wa»  a  clerical  misprision,  then  he  would  be  with 
a  clear  right  without  any  remedy.  When  the  facts  are 
stated  in  the  pleadings,  It  is  for  the  court  to  determine 
their  effect  in  law  and  pronounce  a  judgment  upon  the 
facts  stated  in  the  pleadings.  When  the  facts  were  stat- 
ed as  we  have  detailed,  it  was  a  mere  conclusion  of  the 
pleader  when  it  wHs  said  that  Alvis  Turner  was  only 
entitled  to  a  half  interest  in  the  lands. 

In  Kerley  v.  Hume,  3  T.  B.  Men.,  183,  it  Was  said:  "In 
repleyin,  as  in  other  actions,  the  judgment  which  it  is 
incumbent  upon  the  court  to  render  is  the  conclusion  of 
law  upon  the  facts  of  the  case,  and  not  the  result  of  any 
demand  or  prayer  that  either  party  may  think  proper  to 
make  in  the  pleadings. 

From  the  pleadings  in  this  case  we  can  not  hold  that 
the  appellant.  King,  consented  to  the  judgment  which 
was  rendered.  The  most  that  can  be  said  is  that  he  did 
not  object  to  it,  because  he  did  not  seem  to  knbw  what 
his  legal  rights  were.  One  tract  of  land  which  descended 
from  J.  C.  Turner  was  known  as  the  "Mingo  Mountain 
Tract,*'  which  contained  106  acres,  and  it  was  sold  to  pay 
his  debts  after  Arthur,  trustee,  had  bought,  and  Alvis 
Turner  had  conveyed  to  him  his  interest  in  it.  As  there 
would  have  been  a  large  stfm  in  the  hands  of  Arthur,  due 
as  purchase  .money  on  the  land  when  the  quantity  was 
ascertained,  it  is  insisted  that  he  should  have  paid  off 
the  debts  due  from  the  estate  of  J.  C.  Turner,  and  thus 
have  saved  the  land  from  sale;  and,  as  he  did  not  do  so, 
he  must  account  for  the  difference  between  what  the  land 
brought  and  its  value,  according  to  the  contract  price. 
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If  King  had  paid  off  the  debts  of  J.  C.  Turner  against 
the  land,  he  then  could  have  forced  Arthur  to  take  and  pay 
for  the  interest  which  he>  bought.  There  is  nothing  in 
the  contract  which  Arthur  mad^  with  Alyis  Turner,  so 
far  as  this  record  shows,  which  required  him  to  pay  the 
debts  of  J.  C.  Turner.  He  could'  not  have  paid  one-half 
or  five-ninths  of  them,  and  thus  released  the  claim  of 
J.  C.  Turner's  creditors  on  the  interest  in  the  tract  of 
land  which  he  bought.  To  do  this  he  would  have  been 
compelled  to  pay  off  the  entire  debts,  and  in  doing  which 
he  would  have  paid  the  part  of  the  debts  for  which  the 
interest  of  J.  P.  K.  Turner  was  liable.  Arthur  could  not 
be  required  to  advance  money  for  that  purpose  and  take 
the  chances  of  being  reimbursed  from  the  interest  which 
had  descended  to  the  infant.  To  avoid  this  difficulty 
when  the  land  was  sold,  J.  P.  K.  Turner's  guardian  and 
the  appellant,  .King,  became  the  purchasers;  and  after- 
wards they  came  inta*  court  and  offered  their  purchase 
to  Arthur  on  the  terms  of  his  contract  with  Alvis  Tur- 
ner. Arthur  could  not  be  compelled  to  accept  the  tract 
of  land  under  his  contract  with  Alvis  Turner,  because  he 
only  bought  his  interest  in  it,  and  was  under  no  obliga- 
tion to  take  the  interest  of  J.  P.  K.  Turner.  Besides,  it 
appears  that  King  and  the  infant's  guardian  never  paid 
for  the  land;  and  it  is  not  clear  from  the  record  tTiat  at 
that  time  it  was  released  from  the  amount  of  purchase 
money  King,  etc.,  had  contracted  to  pay  for  it,  or  that 
the  debts  of  J.  C.  Turner  had  been  paid.  At  that  time 
the  creditors  may  have  had  the  right  to  enforce  their 
claims  against  the  land  by  reason  of  the  fact  the  pur- 
chasers did  not  discharge  their  obligations.  Again,  Alvis 
Turner,  being  a  party  to  the  action,  asked  for  a  sale  of 
the  land  to  pay  his  father's  debts,  and  King  seems  to 
have  been  willing  that  it  should  be  done. 
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We  are  of  the  opinion  that  the  land  should  be  re-divided 
at  the  cost  of  King,  having  regard,  as  far  as  possible,  to 
the  previous  partition,  and  that  Alvis  Turner's  vendee 
should  be  assigned  five^ninths  instead  of  one-half  of  the 
land  which  was  left  by  J.  C.  Turner,  and  that  so  much  of 
that  interest  as  has  not  been  paid  for  should  be  paid  for 
at  the  rate  of  }125  per  acre  according  to  the  contract 
which  Arthur  entered  into  with  Alvis  Turner.  The  judg- 
ment on  each  appeal  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 
JUDGE  PAYNTER  in  response  to  petition  fob  extension. 

J.  L.  Turner  died  in  infancy^  during  the  lifetime  of  his 
father  and  mbther;  and  we  are  of  the  opinion,  from  the 
facts  as  they  appear  in  this  record,  that  his  interest  in  the 
tract  of  land  known  in  this  record  as  the  "John  Turner, 
Sr.,  Tract"  descended  to  his  father  and  mother  in  equal 
moieties,  and  Edith  Turner^s  interest  therein  descended 
to  Alvis  and  J.  Proctor  Knott  Turner  the  same  way  as  ' 
did  her  interest  in.  the  balance  of  the  lands. 


Case  7— REPLEVIN— Mabch  10. 

Armstrong  y.  Brown,  Etc. 
Wright,  Etc.  y.  Clark,  Etc. 

APPEAL    FROM     MARION    CIRCtTIT    GOX7RT. 

I  1.  Municipal  Corporations — Cities  of  Fourth  Class — Stock  Ordi- 

nance.— An  ordinance  making  It  unlawful  to  allow  live  stock 
itx>  run  at  large  in  a  city  of  tbe  tCourth  class  and  providing  for  a 
sale  of  6uch  etock  on  actual  or  cod  struct!  ve  notice  to  the  owner. 
Ifl  within  the  police  power  conferred  iby  section  3490,  subsection 
I  31,  of  the  Kentucky  Statutes,  providing  that  such  municipali- 

[  ties  shall  have  power  to  "make  proper  regulations  for  the  im- 

(61 
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pounding,  keeping  stock,  fiiing  fees  for  same  and  release  of 
same  and  regulate  an-d  prohibit  the  running  at  large,  Ac" 
3.  Same — "Due  Process  op  Law." — ^A  notice  posted  at  the  court- 
house door  for  five  days  to  the  unknown  owners  of  Impounded 
stock,  followed  by  flye  days'  advertisement  of  the  sale  of  same, 
describing  the  stock,  is  "due  process. of  law,"  ana  a  sale  pursuant 
to  such  notice  and  adyertisement  is  valid. 

8.  A.  RUSSEH^L  FOR  the  appellant. 

The  statute  does  not  confer  the  right  to  sell  or  ofter  impound- 
ed animals,  nor  does  the  statute  make  any  provision  for  the 
redemption  by  owners  of  animals  impounded  and  sold.  The 
ordinance  was  therefore  invalid.  Dillon  on  Municipal  Ck)rpora- 
tions   (4th  ed.),  vol.  1,  p.  222,  sec.  150. 

H,   W.   RIVETS   FOB  THE   APPELLEE     THE  CITY  OP  LEBANON. 

1.  No  question  is  raised  as  to  the  proceedings  having  been  regular 

in  all  respects,  if  the  ordinance  itself  be  a  valid  exercise  of 
power  by  a  municipality.  This  power  Is  conferred  by  section  3490, 
sub-section  31,  Kentucky  Statutes. 

2.  Ordinances  for  the  impounding  of  stock  and  sale  of  same  are 

police  regulations,  and  it  is  sufficient  that  the  procedure  be 
in  rem,  provided  some  public  notice  be  given  that  the  owner 
may  have  opportunity  to  demand  a  judicial  investigation  on 
the  question  of  liability  of  his  stock  before  it  is  subject  to  sale. 
M«Kee  v.  McKee.  8  B.  M.,  433;  Varden  v.  Mount,  7S  Ky..  86; 
Gallager  v.  Wooster,  4  Ky.,  Law  Rep.,  256;  Denham  v.  Anderson, 
14  Id..  391;   Gentry  v.  Little,  16  Ky.  Law  Rep.,  26. 

3.  A  notice  of  five  days  Ms  sufficient  to  enable  every  owner  of  stock 

taken  up  in  a  city  to  find  it  if  he  used  reasonable  diligence  in 
the  search. 

4.  If,  however,  the  ordinance  be  invalid,  the  city  of  Lebanon  Is  not 

liable.  Taylor  v.  Owensboro,  98  Ky.,  271;  56  Am.  St  Rep.,  361; 
Monographic  note  to  Goddard  v.  inhabitants  of  Harpswell,  30 
Am.  St.  Rep.,  376. 

JOHN  McCHORD  for  the  appellees    kelson,  glazebrook  &  clabk. 

1.  The  stock  ordinance  of  the  city  cd  Lebanon  is  within  the  power 

conferred  by  sub-section  31  of  section  3490  Kentucky  Statutes. 

2.  The  notice  provided  for  by  the  ordinance  is  "due  procees  of  law." 

Gentry  v.  Little.  16  Ky.  Law  Rep.,  26, 
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JUDGB  WHITE  deuveseo  the  opinion  of  the  coubt. 

These  two  cases  involve  the  same  question,  and  are 
identical  save  parties,  and  will  be  determined  together. 
The  appellants  brought  these  actions  in  replevin  for  the 
delivery  of  certain  live  stock,  horse  and  mule,  against 
appellees,  the  board  of  council  of  the  city  of  Lebanon,  the 
chief  of  police  and  the  purchaser  of  the  stock.  The  ans- 
wer pleads,  by  way  of  defense,  that  the  property  sued  for 
was,  under  an  ordinance  duly  and  regularly  passed  by 
the  city'  of  Lebanon,  taken  charge  of  by  the  chief  of  po- 
lice and  impounded,  and  after  notice,  as  provided  by  the 
ordinance,  had  been  given,  the  said  property  was,  by  the* 
judgment  of  the  city  court,  declared  to  be  forfeited  and 
ordered  sold;  that  after  due  notice  of  the  time  and  place 
of  sale,  as  required  by  the  ordinailce,  the  property  was 
sold  at  public  outcry  to  the  highest  bidder  and  that  one 
of  appellees  became  the  purchaser  of  the  property,  and 
that  this  was  the  wrongful  seizure  and  possession  com- 
plained  of. .  The  ordinances  were  set  out  in  full  and  a 
certified  copy  filed  with  the  answer.  To  this  answer  a 
demurrer  was  overruled  in  each  case,  and,  appellants  de* 
dining  to  plead  further,  the  petition  was  dismissed  abso- 
lutely. Prom  that  judgment .  these  appeals  are  prose- 
cuted/ 

The  sole  question  presented  by  these  appeals  is  the 
validity  of  the  ordinance  of  the  city  of  Lebanon,  approved 
April  12,  1894,  entitled,  "An  ordinance  to  prevent  the 
running  at  large  of  live  stock  in  the  city  of  Lebanon, 
to  provide  for  a  pound,  a  poundmaster  and  for  other  pur- 
poses." This  ordinance  provides  in  sections  one  to  four 
that  it  shall  be  unlawful  for  certain  kinds  of  stock,  in- 
cluding the  kinds  here  sued  for,  to  roam  or  be  at  large 
within  the  corporate  limits;  and  that  it  shall  be  the  duty 
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of  a  policeman  to  seize  any  such  stock  found  on  the  street; 
and  permitting  any  citizen  upon  whose  pFemises  the  stock 
ni^y  go,  to  seize  the  stock,  in  either  case  to  be  delivered 
to  the  poundkeeper;  and  making  it  the  duty  of  the  per- 
son taking  up  such  property  to  report  in  writing  such 
fact  within  twenty-four  hours  to  the  police  judge  of  the 
city  of  Lebanon,  together  with  a  description  of  the  stock 
and  the  name  of  the  owner,  if  known,  and,  if  the  owner 
be  unknown,  shall  so  state.  This  report  shall  be  sworn 
to. 

Section  five  provides  for  summons  issued  against  the 
owner,  returnable  not  less  than  three  days  from  the  issual, 
to  show  cause  why  the  stock  shall  not  be  sold,  etc. 

Section  six  provides:  "When  the  name  of  the  owner  of 
any  stock  taken  up  is  not  known,  no  summons  shall  be 
issued,  but  it  shall  be  the  duty  of  the  police  judge  to  post 
at  the  conrt  house  door  in  the  city  of  Lebanon,  and  at 
the  eity  pound,  a  written  or  printed  notice,  describing 
the  stock  taken  up,  and  when  and  by  whom,  and  the 
amount  of  damages  claimed,  if  any,  and  requiring  the 
owner  to  appear  before  the  Lebanon  police  court,  at  a 
time  specified  in  the  notice,  not  less  than  five  days  from 
the  posting  of  the  notice,  to  show  cause,  if  any  he  can, 
why  the  stock  shall  not  be  sold  as  provided  by  this  ordi- 
nance," 

•  Section  eight  provides:  "If  the  owner  of  any  stock 
taken  up  under  the  provisions  of  this  ordinance,  after 
being  notified  as  provided  in  section  five  or  section  six, 
shall  fail  to  appear  and  defend,  or  if  his  defense  be  ad- 
judged  insufficient,  the  court  shall  enter  judgment  direct- 
ing the  chief  of  police  to  sell  the  stock  for  the  payment  of 
fees,^  costs  and  damages  assessed  against  it,  and  the  sale 
shall  be  made  and  reported  to  the  next  term  of  the  court 
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thei-eafter.  Erery  sale  nuide  under  this  ordinamv  shall 
be  between  the  hoars  of  10  o\^lock  a.  m.  and  2  o*clock 
p.  m.,  in  front  of  the  conrt  honse  door  in  the  city  of  Leb< 
anon,  on  a  credit  of  thirty  days,  with  approved  aecurity, 
and  after  notice  of  the  time,  place  and  terms  of  this  sale 
shall  ,have  been  posted  at  the  coort  hoose  door  and  at  the 
city  pound  for  fire  days  prior  thereto."" 

The  remaining  sections  provide  that  the  excess  of  the 
proceeds  of  sale  over  the  fees,  etc«,  shall  be  retained  in 
the  city  treasury  for  the  benefit  of  the  owner,  and  paid 
npon  his  demand  or  order,  and  for  the  election  of  a  pound* 
master,  and  the  fees  and  costs  incident  to  the  impound* 
ing,  trial  and  sale,  and  redemption  before  sale. 

The  answer  specifically  alleges  a  compliance  with  each 
provision  of  the  ordinance,  the  owner  of  the  property 
being  unknown,  and  not  appearing  either  at  the  time  fixed 
in  the  notice  for  trial  or  with  an  offer  *  of  tredemption. 
Each  step  taken  is  set  out  in  the  answer,  from  the  taking 
up  to  the  sale  and  payment  of  the  purchase  price. 

Lebanon  is  a  city  of  the  fourth  class,  and  its  charter 
is  found  in  Kentucky  Statutes,  sections  3481-3606,  both 
inclusive.  Subsection  31  of  section  3490  (*Towers  of  the 
Greneral  Council")  provides:  "The  board  of  council  shall 
have  the  right  to  establish  and  maintain  a  pound  and 
makeproper  regulations  for  the  impounding,  keeping  stock, 
fixing  fees  for  same  and  release  of  same,  and  regulate  and 
prohibit  the  running  at  large  of  stock  on  the  streets  of 
the  city." 

It  is  clear  that  the  ordinance  passed  was  in  pursuance 
of  the  authority,  or  supposed  authority,  of  this  charter 
provision. 

It  is  Insisted,  however,  for  appellants,  that,  under  this 
provision  of  the  charter,  the  council  had  no  power  to  au- 


Digitized  by 


Google    -— - 


.86 KENTUCKY  REPORTS,  [Vol.  106 

^  Armstrong  v.  Brown,  &c.    Wright,  Ac,  v.  Clark,  &c 

thorize  a  sale  op  forfeiture  of  the  property  impounded, 
but  that  it  could  only  fix  a  penalty  against  the  owner, 
if  in  fault,  and  to  fix  certain  fees  and  chargi^s  as  a  lien  on 
the  property,  and  to  retain  the  property  till  the  lien  be 
satisfied.  It  is  contended  that  the  language  "and  proper 
regulations  for  the  impounding,  keeping  stock,  fixing  fees 
for  same  and  release  of  same,  and  regulate  and  prohibit 
the  running  at  large,"  etc.,  is  exclusive  of  all  other  power, 
and  that,  as  the  power  of  sale  is  not  mentioned,  it  is 
not  given.  We  are  of  opinion,  on  the  authority  of  the 
cases  of  McKee  v.  McKee,  8  B.  Mon.,  433,  and  Varden  v. 
Mount,  78  Ky.,  86,  [39  Am.  Rep.,  208];  that  the  city  coun- 
cil of  Lebanon  had  full  authority  to  pass  the  ordinance 
in  question,  in  so  far  as  it  authorizes  a  sale  of  the  prop- 
erty impounded  after  a  judicial  determination  by  some 
court  that  the  ordinance  has  been  violated  in  permitting 
the  stock  to  be  at  large.  The  charter  provisions  in  those 
cases  were  not  as  strong  or  as  clear  as  in  these,  yet  they 
were  upheld  in  so  far  as  it  provided  for  a  forfeiture  and 
sale. 

It  is  insisted  that  if  the  charter  authorizes  a  forfeiture 
and  sale  after  judicial  determination  of  a  violation,  still 
the  sale  and  proceedings  herein  are  void,  because  the 
notice  required,  and  the  only  one  alleged  to  have  been 
given — ^a  posted  written  notice,  describing  the  property,  at 
the  court  house  door  and  at  the  city  pound  for  five  days 
before  the  day  of  trial — is  unreasonable,  being  too  short, 
and  as  it  is  not  alleged  that  appellants,  the  owners,  had 
actual  notice  of  the  trial  or  proceedings;  that,  therefore, 
there  was  no  notice,  and  appellants  are  bound  by  the 
trial  and  judgment  of  the  police  court  on  such  notice;  and 
that  to  thus  deprive  these  appellants  of  their  property  is 
a  violation  of  the  constitutional  guaranty  of  the  rights  of 
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property,  and  that  they  shall  not  be  deprived  thereof  with- 
out due  process  of  law;  that  it  is  merely  a  confiscation, 
under  pretense  of  the  forms  of  law,  of  Which  appellants 
had  neither  actual  nor  reasonable  constructive;  notice. 
The  validity  of  ordinances  of  this  character  has  repeatedly 
been  before  the  courts,  and  the  reports  of  the  various 
States  contain  many  adjudged  oiiBes  bearing  on  this 
questioii. 

Some  courts  have  held  t|iat  the  power  to  pass  ordinances 
providing  for  summary  process  and  sale^was  legal,  and 
not  unconstitutional,  as  they  were  within  the  exercise  of 
the  police  power,  and  were  of  the  character  of  laws  that 
permits  the  destruction  of  a  building  to  prevent  the  spread 
of  fire,  or  the  summary  killing  of  domestic  animals  to 
prevent  the  spread  of  disease.  The  other  courts  hold  that 
the  better  rule  is  that,  before  a  forfeiture  and  sale,  there 
must  be  some  judicial  proceeding.  With  the  latter  class 
our  courts  seem  to  have  agreed,  and  we  think  properly 
so-  It  is  clear  that  the  impounding  must  be  summary, 
but  that  there  should  be  some  judicial  determination  of  a 
violation  of  the  ordinance  we  entertain  no  doubt. 

The  serious  question  arises  is  five  days  sufficient  time 
for  constructive  notice,  with  another  five  days  before  sale 
in  which  the  owner  may  redeem?  The  proceeding  to  for- 
feit and  order  a  sale  is  in  rent,  and  can  only  affect  the  prop- 
erty impounded.  Without  a  regular  service  of  process  and 
trial,  the  owner  could  not  be  fined,  or  adjudged  to  be  in- 
debted, exceeding  the  value  of  the  animal  impounded. 
This  being  true,  the  fees  and  costs  of  keeping  the  stock 
must  be  paid  out  of  the  proceeds  of  sale^  and  to  require 
longer  notice  before  trial  would  add  more  costs  for  the 
keeping  of  the  animal,  to  be  paid  by  the  owner,  or  re- 
tained, from  the  proceeds  of  the  sale.     If  the  unknown 


Digitized  by 


Google 


88 KENTUCKY  REPORTS.  [Vol.  106 

Kentucky  Citizens  Bldg.  6  Loan  Assn.  v.  Lawrence,  &c. 

owner  was  treated  as  a  non-resident,  and  a  warning  order 
made  for  «ixty  or  ninety  days,  the  costs  of  keeping  would 
often  equal,  if  not  exceed,  the  value  of  the  property.  So, 
from  the  very  nature  of  the  case,  it  is  necessary,  in  the  inter- 
est of  the  owner  and  the  city,  that  the  property  should  be 
sold  as  early  as  may  be  done;  giving  a  reasonable  oppor- 
tunity to  the  owner  to  be  heard,  or,  as  commonly  said,  "to 
have  his  day  in  court." 

We  are  of  opinion  that  public  posted  notice  for  five  days, 
as  required  by  the  ordinance,  was  reasonable  and  sufficient 
to  sustain  jurisdiction  of  the  police  court  to  declare  a  for- 
feiture and  render  judgment  of  sale.  The  reasonable  pre- 
sumption is  that  personal  property,  when  sold  at  public 
outpry,  after  notice  publicly  given  as  provided,  will  bring 
its  fair  market  value.  After  the  legal  charges  and  fees 
are  deducted,  the  owner,  by  applying  to  the  city  treasurer, 
is  entitled  to  the  balance  of  the  proceeds  of  the  sale. 

The  proceedings  had  in  these  cases  appear  to  have  been 
regular,  and  the  ordinance  was  strictly  followed.  In  our 
opinion,  the  answers  presented  a  complete  defense,  and 
the  demurrers  thereto  were  properly  overruled. 

Judgment  affirmed  in  each  case. 


Case  8— ACTION  ON  CONTRACT— March  11. 


•  '"2?  8M  Kentucky  Citizens  Building  &  Loan  Association 

[  '  '  V.  Lawrence,  Etc. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT,  COMMON  PLEAS  DIVT8I0V. 


1.  Contracts — Evidence  to  Explain  Latent  Ambiguitt. — ^In  an 
action  on  a  contract  whereby  one  building  aad  loan  association 
assumed  the  contracts  entered  into  by  another  such  association, 
•by  astockholder  of  the  corpora tion.making  the  assignment  against 
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the  corporation  aesuming  the  liability,  it  is  competent  for  the 
defendant  to  allege  and  prove  facts  tending  to  explain  a  latent 
ambiguity  in  the  contract  between  the  two  associations. 

t.  Same — ^Mistake  in  Reducing  Contract  to  Writing. — ^Where  the 
true  intention  of  the  parties  to  a  contract  is  not  expressed  by 
a  writing,  to  which  the  contract  is  reduced,  it  is  competent  for 
the  parties  to  allege  and  prove  that  the  real  contract  between 
the  parties  by  the  mistake  of  the  draughtsman  had  not  been  re- 
duced to  writing,  and  it  is  immaterial  whether  thi^  mistake  was 
due  to  a  mistake  as  to  the  effect  of  the  words  used  or  a  mistake 
in  another  respect 

S.  Corporations — Power  to  Guarantee  Dividends. — In  the  absence 
of  an  express  statute  a  corporation  organized  under  chapter  56 
of  the  General  Statutes  of  this  State  has  no  power  to  bind  itself 
by  contract  with  its  stockholders  to  guarantee  them  dividends 
not  in  fact  earned.  It  seems  that  there  is  no  such  statute  in 
this  State. 

4.  Same. — A  corporation  having  no  power  to  guarantee  to  its  stock- 
holders dividends  not  in  fact  earned,  an  assignment  by  it  to 
another  corporation  find  the  guarantee  by  the  latter  to  carry 
out  the  contracts  of  the  former  does  not  carry  with  it  any  ob* 
ligation  to  pay  dividends  not  earned  and  the  liability  of  the 
guaranteeing  corporation  is  merely  for  a  distribution  of  assets. 

PHELPS  ft  THUM  for  the  appellant. 

1.  The  appellant  company  did  not  assume  the  guarantees  of  the 

Kentucky  Building  ft  Loan  Association,  but  merely  took  its 
assets  and  agreed  to  manage  them  and  mature  the  stock. 

2.  There  is  no  substantial  difference  between  ttie  companies  as  to 

the  contract  and  if  the  written  evidence  of  the  contract  does 
not  express  the  true  agreement,  evidence  is  competent  to  show 
the  actual  agreement. 

3.  It  is  competent  to  allege  and  prove  facts  tending  to  elucidate 

a  latent  ambiguity  in  the  contract.  Wilson  v.  Robertson,  7 
J.  J.  Mar.,  78;  Pelch  v.  Dickinson.  1  Mason,  11;  L.  ft  O.  R.  R. 
Co.  V.  Ormsley,  7  Ind.,  276;  Breeding's  Heirs  v.  Taylor's  Heirs, 
13  B.  M.,  487;  Qagna  v.  Withan,  106  Ind.,  545. 

SIMRALL,  BODLEY  ft  DOOLAN  for  the  appellees. 

1.  The  appellant  company  assumed  the  liability  of  the  Kentucky 
Building  ft  Loan  Association  to  its  stockholders  according  to 
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the  contract  between  that  company  and  its  stockholders.    There 

is  no  am4)iguity  in  the  contract  between  the  two  companies. 
2.  In  the  absence  of  a  latent  ambiguity  parol  evidence  is  incompetent 

to  explain  a  written  contract    Ck>ger  v.  McGee,  2  Bibb.,  321; 

Lemaster  v.  Burckhart,  2  Bibb.,  29  Morris  v.  Morris,  2  Bibb., 

311;  Martin  v.  Lewis,  1  A.  K.  Mar.,  76;  Spurrier  v.  Parker,  16 

B.  M..  284. 
'3.  A  mistake  of  the  parties  as  to  the  legal  effect  of  language  used 

by  them  in  reducing  a  contract  to  writing  is  no  ground  of  de- 
,        fense  or  affirmative  relief.    Pom.  ESq.  Jur.,  sec.  843;  Gagna  t. 

Withan  106  Ind.,  545;  l*Am.  ft  Eng.  Ency.  of  Law,  582. 
4.  There  was  no  usury  in  the  contract  sued  on. 

SIMRALL  ft  DOOLAN  fob  the  appellees  in  a  petition  fob  a  be- 

HEARING. 

1«  The  question  whether  the  Kentucky  Building  ft  Loan  Association 
had  power  to  make  the  contract  assumed  by  the  appellant  can 
not  arise  in  this  case  because  judgment  was  rendered 
against  that  company  upon  the  con ti act  and  no  appeal  was  taken 
from  the  Judgment.  The  appellant  is  quo  ad  hoc  privy  to  the  Judg- 
ment against  the  Kentucky  Building  ft  Loan  Association  and 
bound  thereby.  Besides,  the  appellant  has  never  pleaded  that 
the  contract  was  ultra  virea  and  in  fact  no  such  suggestion  was 
ever  made  until  the  opinion  was  handed  down  in  this  case. 

2.  There  could  be  no  reformation  of  the  contract  between  the  parties 
and  the  Kentucky  Building  &  Loan  Association  without  making 
the  stockholders  of  the  latter  company  parties  as  they  were  the 
direct  beneficiaries  of  the  contract  by  which  the  appellant  un- 
dertook to  pay  the  liability  of  the  Kentucky  Building  ft  Loan 
Association  to  its  withdrawing  stockholders. 

JUDGE  HOBSON  deliatibed  the  opinion  of  the  coubt. 

These  three  cases  involve  the  same  facts  and  will  be  dis- 
posed of  together.  Appellees  took  paid-up  stock  in  the 
Kentucky  Building  &  Loan  Association  under  its  by-lav^s, 
which  allowed  withdrawing  members,  who  held  paid-up 
stock,  not  less  than  8  per  cent,  per  annum,  if  their  money 
was  withdrawn  before  two  years  from  the  date  of  sub- 
scription; not  less  than  10  per  cent,  per  annum,  if  it  was 
withdrawn  after  two  years,  and  before  four  years,  from 
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date  of  subscription;  and  not  less  than  12  per  cent,  per 
annum,  if  withdrawn  after  four  years,  and  before  maturity. 

The  association  was  unable  to  meet  its  obligations,  and 
becoming  involved,  made  a  contract  with  appellant  by 
which  it  turned  over  all  its  assets  to  appellant.  After 
this  was  done,  appellees  brought  these  actions  against 
appellant,  alleging  that,  by  the  contract  between  it  and  the 
Kentucky  Building  &  Loan  Association,  appellant  assumed 
all  the  liabilities  of  that  association  to  its  members.  This 
appellant  denied,  alleging  in  substance,  that  it  agreed 
to  take  the  assets  of  that  association  and  administer  them 
as  far  as  they  would  go,  assuming  no  liability  beyond  the 
assets  received.  The  court,  sustained  a  demurrer  to  this 
answer  having  previously  overruled  appellant's  demurrer 
to  the  petition. 

The  contract  between  the  two  associations  was  in  writ- 
ing. After  the  court  adopted  the  construction  of  the  writ- 
ten contract  put  upon  it  by  appellees,  appellant  filed  an 
amended  answer,  alleging  that  the  writing  was  so  drawn 
by  mistake  of  the  draftsman,  and  sought  a  reformation  of 
it  to  conform  it  to  the  real  contract  between  the  parties. 
To  thi«  amended  answer  the  court  also  sustained  a  demur- 
rer. Appellant  paid  appellees  the  amount  due  them  from 
the  assets  received  by  it,  and,  declining  to  plead  further, 
judgment  was  given  against  it  for  the  balance  claimed 
by  them. 

By  the  written  oontract,  appellant  agreed  to  "assume  the 
liabilities  of  the  Kentucky  Building  &  Loan  Association,  as 
shown  by  their  books,  and  proceed  to  mature  the  stock, 
and  attend  to  the  investment  for  the  benefit  of  the  stock- 
holders of  the  said  associations."  Appellant  averred  and 
proved  that  before  this  contract  was  made  it  had  the  ac- 
count bool^s  of  the  other  association  examined,  that  these 
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books  showed  just  how  the  association  stood  with  each 
member,  and  that  this  liability  so  shown  on  these  books, 
and  based  on  the  assets  of  the  company,  was  the  liability 
it  assumed,  and  that  these  were  the  books  referred  to  in 
the  contract;  the  matter  h<aving  been  fully  discussed,  and 
the  written  contract  agreed  to,  as  aptly  expressing  the 
agreement  of  the  parties.  It  is  insisted  for  appellees  that 
ambiguity  in  a  contract  can  not  be  helped  by  averment. 

The  rule  on  this  subject  is  thus  quaintly  stated  in  the 
older  books:  ^^Ambiguitds  patens  is  ne\"er  holpen  by  aver- 
ment. But,  if  it  be  amUguitaa  latens,  then  otherwise  it  is." 
The  ambiguity  here  is  latent,  and  parol  proof  is  clearly 
competent  to  show  what  books  the  written  contract  re- 
ferred to.  If  the  parties  used  the  word  "books"  to  desig- 
nate certain  books  of  account,  this  may  be  shown  by  parol; 
for  otherwise  the  intention  of  the  parties  might  be  de- 
feated entirely.  This  does  not  vary  the  written  contract, 
'  but  only  shows  what  objects  the  parties  meant  to  desig- 
nate by  the  terms  used.  2  Whart.  on  Evidence,  sec.  937; 
Wilson  V.  Robertson,  7  J.  J.  Marsh.,  78;  Thorington  v. 
Smith,  8  Wall.,  9. 

The  appellant  should  also  have  been  allowed  to  allege 
and  prove  that  the  real  contract  between  the  parties  had 
not,  by  mistake  of  the  draftsman,  been  reduced  to  writ- 
ing so  as  to  express  correctly  their  meaning;  and  it  is  im- 
material whether  this  mistake  was  due  to  a  misappre- 
hension as  to  the  effect  of  the  words  used,  or  a  mistake  in 
any  other  respect. 

In  Bishop  on  Contracts,  sec-  707,  the  law  is  thus  stated: 
"Where  parties,  having  entered  into  an  oral  agreement,  un- 
dertake simply  to  reduce  it  to  writing,  if,  by  some  mistake 
of  the  draftsman,  or  their  own  misapprehension  as  to  the 
effect  of  the  words  employed,  or  otherwise,  it'is  found  after 
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ex(H;atioii  not  to  contain  or  mean  what  both  meant,  .  .  . 
a  court  of  equity  will  .  .  .  reform  it  to  express  the 
real  agreement/' 

For  these  reason^  the  court  erred  in  sustaining  the  de- 
murrer to  appellant's  answer  and  amended  answer.  Both 
the  associations  referred  to  are  alleged  to  be  Kentucky 
corporations,  and,  as  we  understand  the  record,  were  or- 
ganized under  chapter  56  of  the  General  Statutes.  Our 
attention  has  not  been  called  to  <any  statute  authorizing 
the  Kentucky  Building  &  Loan  Association  to  make  the 
contract  alleged  by  appellee,  and,  in  the  absence  of  stat- 
utory authority,  it  had  no  power  to  bind  itself,  by  con- 
tract with  the  stockholders  to  guaranty  them  dividends 
not  in  fact  earned.  It  seems  that  there  was  no  such  stat- 
ute. However  this  may  be,  appellant,  without  statutory 
authority,  could  not  assume. the  debts  or  obligations  of 
anolher  corporation. 

This  question  was  fully  considered  by  this  court  in  the 
case  of  Rhorer,  Receiver  v.  Middlesborough  Town  and 
Lands  Co.  19  Ky.  L.  R.,  1788;  44  S.  W.,  448],  Under 
the  principles  settled  in  that  case,  the  contract  alleged 
by  appellees  was  not  binding  on  appellant,  beyond  the 
amount  of  the  assets  received.  If  appellant  had  such  au- 
thority, it  must  be  pleaded;  and  the  petition,  without  this 
averment,  was  fatally  defective. 

The  jud^ent  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded,  with  directions  to  overrule  the 
demurrer  to  the  answer  and.  the  amended  answer,  and 
sustain  the  demurrer  to  the  petition,  for  the  reasons  in- 
dioated. 
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Case  9— LIQUIDATION  OF  INSOLVENT  BUILDING  ft  LOAN  AS- 
SOCIATION—Mabch  11. 

Reddick,  Etc.  v.  The  United   States  Building  & 

Loan  Association's  Assignee. 

Stofer,  Etc,  v.  Same. 

APFfeAL    FBOM    JEFFERSON    CIRCUIT    COURT,    CHANCERY    DIVISION. 

I 

1.  Building  and  Loan  Associations — ^Liquidation — ^Rights  of  With- 

drawing Members. — In  tbe  liquidation  of  the  affairs  of  an  insol- 
vent bnilding  and  loan  association,  members  wbo  have  given 
notice  of  withdrawing  more  than  thirty  days  before  the  assign- 
ment are  not  entitled  to.  priority  in  the  distribution  of  assets. 
By-laws  declaring  (the  rights  of  withdrawing  members  and 
section  860  of  the  Kentucky  Statutes  are  limited  in  tlieir  appli- 
cation to  going  concerns. 

2.  Same — Jurisdiction  to  Foreclose  Mortgage. — In   an   action  to 

liquidate  the  affairs  of  an  insolvent  building  and  loan  associa- 
tion, the  court  has  no  Jurisdiction  to  foreclose  a  mortgage  on 
land  situated  in  another  county. 

3.  Same — Setii£MEnt  With  Borrowing  Members. — In  settling  with 

borrowing  members  of  an  insolvent  building  and  loan  associa- 
tion, the  borrower  is  to  be  charged  with  the  amount  of  his  loan 
and  legal  'interest  and  credited  by  his  payments  of  premium 
and  interest  on  a  partial  payment  basis,  and  where  the  v^lue 
of  his  stock  is  shown  by  him  with  reasonable  certainty,  he  should 
be  credited  with  that  also. 


CLARENCE  DALLAM  for  the  appellants,  reddick,  etc. 

1.  On  the  jurisdiction  of  the  Jefferson  Circuit  Court  to  render  a 
Judgment  against  the  appellant  when  service  of  summons  was 
had  in  MoCracken  county;  and,  further,  the  Jurisdiction  of  said 
court  to  order  a  sale  of  real  estate  located  entirely  In  McCrackeil 
county  to  satisfy  a  mortgage  lien  thereon;  4  Dana,  294;  4  Mon.. 
437;  Civil  Code,  sees.  62,  21,  428,  sub-sec.  2,  438;  Phillips  on  Code 
Pleading,  sees.  181,  468;  1  Bush,  107;  4  Ky.  Law  Rep.,  348;  87  Ky. 
107;  14  Ky.  Law  Rep.,  444;  2  Bush,  128;  14  BuBh»  788;  78  Ky., 
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496;  94  Ky.,  271;  2  B.  Mon..  203;  80  Ky..  647;  11  Bush.  177. 
98  Ky..  92;  13  B.  Mon„  403;  2  Bush.  552;  79  Ky.,  271;  1  Met., 
242.  , 

2.  On  the  duty  and  power  of  the  chancellor  in  allowing  credit  for  the 
amount  paid  in  by  the  borrowing  members  as  dues;  whether 
to  allow  full  credit  therefor,  or  to  allow  as  a  credit,  the  approx- 
iijnate  distributable  value  of  the  stock.  18  Ky.  Law  Rep..  768; 
19  Ky.  Law  Rep.,  1176;  6  Ohio  Dec.  254;  29  l^w  Rep..  127; 
40  Md.,  127;  48  Md..  448;  58  Md.,  279;  64  Md.,  338;  8  Appeal 
Cases,  235;  11  Appeal  Cases,  489;  48  Ga.,  44;  30  L.  R.  A.,  693; 
Endlich  on  BIdg.  &  L.  As^ns.  (1st.  ed.),  sec.  496;  8  S.  C.  207: 
107  Mass.,  1;  136  U.  S.,  223;  136  U.  S..  89;  Bispham  Eq.,  sec. 
580;  Endlich  on  Bldg.  &  Loan  Assn.'  (2d.  ed.).  sec.  531. 

WILLIAM  W.  WATTS  fob  the  appellants,  stoper,  &c.  (W.  W.  & 
J.  R.  WATTS,  M.  A.,  D.  A.,  &  J.  G.  SACHS,  of  counsel.) 

1.  A  subscriber  for  shares  in  a  corporation  must  at  his  peril  in- 

form himself  of  the  provision  of  its  charter  or  articles.  Oil 
City  Land  &  Improvement  Co.  v.  Porter.  99  Ky.,  524;  Thomp- 
son's Com.  on  Corps.,  sec.  941;  Cook  on  Stock  and  Stockholders, 
sec.  54;   Endlich  on  Bldg.  Assns.    (2d.  ed.),  sec.  269« 

2.  A  by-law  enters  into  the  compact  between  the  corporation  which 

adopts  it  and  every  taker  of  a  share;  it  is  in  the  nature  of  a 
contract.  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.,.  159;  Hoi- 
yoke  B.  &  L.  Assn.  V.  Lewis,  27  Pac.  Rep..  872;  Bergman  v. 
Assn..  27  Minn.,  275;  McKenna  v.  Diamond  State  Loan  Assn.. 
18  Atl.  Rep..  905;  Pioneer  Savings  A  Loan  Co.  v»  Brockett,  58 
III.  App.,  204;  Wm.  Englehardt  v.  Fifth  Ward  Permanent  Dime 
Savings  ft  L.  Assn..  148  N.  Y..  281;  Thompson  on  Bldg,  Assns. 
31;  Thompson's  Com.  on  Corps.,  sec.  940;  Endlich  on  Bldg. 
Assns.   (2d  ed.),  sec.  269. 

3.  Where  it  is  stfpulated  by  the  certificate  of  stock  that  the  by-law 

of  the  association  shall  be  part  of  the  contract  between  the  as- 
sociation and  the  stpckholder,  the  latter  will  be  bound  by  t^e 
'by-laws  and  will  not  be  permitted  to  question  the  legitimate 
exercise  of  the  powers  conferred  thereby  upon  the  association. 
Pioneer  Savs.  ft  L.  Assn.  v.  Brockett,  58  111.  App..  204;  Wm. 
Englehardt  v.  Fifth  Ward  Permanent  Dime  Savings  ft  L.  Assn., 
148  N.  Y.,  281. 

4.  Upon  the  purchase  of  stock  in  a  corporation,  and  issue  of  a  cer- 

tificate therefor,  the  purchaser  acquires  vested   rights   which 
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can  not  be  taken  from  him  except  by  his  acquiescence  or  con- 
sent. Kent  y.  Quicksilver  Mining  Co.,  78  N.  Y.,  159;  Holyoke 
Bldg.  ft  L.  Assn.  v.  Lewis,  27  Pac.  Rep.,  872;  Bergman  v.  Assn., 
29  Minn.,  275;  McKenna  v.  Diamond  State  L.  Assn.,  18  Atl. 
Rep.,  905;  Niblack's  Benefit  Societies  (2d  ed.),  113;  Thompson 
on  Bldg.  Assns.,  31;  Thompson's  Com.  on  Corps.,  sec.  946;  Cook 
on  Stock  and  Stockholders,  sec.  700a;  Endlich  on  Bldg.  Assns. 
(2d  ed.),  sec.  269. 

5.  It  is  the  duty  of  stockholders  to  be  prompt  in  their  application 

for  relief  against  the  acts  of  the  corporation  before  innocent 
third  persons  suffer;  otherwise,  assent,  acquiescence,  or  rati- 
fication will  be  presumed  and  the  doctrine  of  estoppel  will  apply. 
Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.,  159;  Oil  City  Land  ft 
Imp.  Co.,  V.  Porter,  99  Ky.,  254;  \Maxville,  ftc.  Turnpike  v. 
Barnes,  14  Ky.  L.  R.,  431;  Pocantico  Water  Co.,  v.  Low.,  46  N.  Y. 
S.,  633. 

6.  Persons  buying  stock  in  a  corporation  will,  as  between  themselves 

and  the  corporation  and  other  stockholders  be  deemed  inno- 
cent  third  persons.  Kent  t.  Quicksilver  Mining  Co.,  78  N. 
Y.,  159. 

7.  An  unconscionable  arrangement  will  not  be  disturbed  when  there 

has  been  a  ratification  of  it  with  the  knowledge  of  all  its  bear- 
ings after  time  -has  been  had  for  consideration.  Acts  of  a  car- 
poration,  not  illegal  in  themselves  or  by  prohibition,  but  which 
are  ultra  vires  of  the  corporation,  may  be  made  good  by  the  as- 
sent of  the  stockholders  so  far,  at  least,  that  third  persons  dealing 
in  good  faith  with  the  corporation  will  be  protected  in  a  re- 
liance on  those  acts.  Kent  v.  Quioksilver  Mining  Co..  78  N.  Y.. 
159;  Pocantico  Water  Co.  v.  Low,  46  N.  Y.  S.,  633;  Maxvillo. 
ftc.  Turnpike  v.  Barnes,  14  Ky.  Law  Rep.,  431. 

8.  After  a  corporation  has  enjoyed  the  benefit  of  a  contract  made 

in  good  faith,  every  reasonable  presumption  should  be  made  to 
hold  the  transaction  binding.  A  fundamental  principle  of  the 
law  is  that  one  must  do  equity  before  he  can  ask  that  equity 
be  done  him.  The  benefits  can  not  be  retained  under  the  con- 
tract when  the  contract  is  to  be  rescinded.  And  before  he  can 
ask  that  the  equitable  powers  of  a  court  be^  exercised  for  him, 
he  must  show  that  he  has  at  least  acted  honestly  with  reference 
to  or  in  connection  with  the  transaction  of  which  he  complains. 
Maxville,  ftc,  Turnpike  v.  Barnes,  14  Ky.  Law  Rep.,  431;  Kent 
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V.  Quicksilver  Mining  Co.,  78  N.  Y.,  159;  Pocantlco  Water 
Co.  V.  Low,  46  N.  Y.  S.,  633.     . 

9.  The  insolvency  of  a  building  and  loan  association  is  not  the 

point  at  which  the  right  of  a  shareholder  to  withdraw  ceases. 
The  association  can  not  be  insolvent.  Powers  v.  Bluegrass,  &c., 
Assn.,  U.  S.  C.  C.  Ky.  District;  in  re  Ambition  Society,  Ist.  1< 
R.  Ch.,  1896,  89;  Ky.  Stats.,  sees.  >564,  855.  860;  in  re  National. 
I^c,  Assn.,  9  W.  N.  C,  79. 

10.  When  a  corporation  ceases  to  be  a  going  concern  the  assets  are 

to  be  distributed  as  though  preferred  shares  had  been  issued, 
unless  a  preference  as  to  capital  has  been  expressly  contracted 
for  or  has  been  given  by  statute.  Cook,  on  Stock  and  Stockhold- 
ers, sec.  278  and  notes;  Hohenshell  v.  Home  Savings  A  Loan 
Assn.,  41  S.  W.  R.,  948. 

11.  The  by-laws  of  a  building  and  loan  association  when  construed 
in  connection  with  Kentucky  Statutes,  sees.  564,  855.  860,  gives 
to  tine  .purchaser  of  stock  a  vested  right  to  withdraw  In  com- 
pliancy therewith,  and  on  compliance  the  stockholder  is  no 
longer  such,  nor  liable  for  future  payments  nor  interested  in 
future  profits.  Charter  and  by-laws  of  U.  S.  Bldg.  ft  Loan  Assn.; 
Ky.  Stats.,  sees.  564,  855.  860;  Holyok«  BMg.  ft  L.  Assn.  T. 
Lewis,  27  Pac.  Rep.,  872;  Bergman  v.  Assn..  29  Minn.,  275: 
McKenna  v.  Diamond  State  Loan  Assn.,  18  Atl.  Rep.,  905; 
Louisville  German,  ftc,  Assn.  v.  Wissing,  4  Ky.  Law  Rep.,  443; 
Mt:Nab  v.  Southern  Mutual  Bldg.  ft  L.  Assn.,  27  S.  E.  R..  543; 
Heinighausen  ft  Wolff  v.  Fischer,  50  Md.^  583;  U.  S.  Bld&  ft  L. 
Assn.  V.  Silverman,  85  Pa.,  394;  Decatur  Bldgj  ft  Inv^tment 
Co.  V.  Neal,  97  Atl.,  717;  Hohenshell  v.  Home  Savings  ft 
L.  Assn.,  41  S.  W.  R.,  948;  Blaickburn  v.  District  Benefit  Bldg. 
Assn.,  24  L.  R.  Ch.  Div.,  421;  In  re  Mutual  Society.  24  Law  Rep. 
Ch.  Div.,  425;  Mary  Walton  v.  Henry  Edge,  ftc,  10  L.  R.  App. 
Cases,  83;  Barnard  v.  Tomson,  1  L.  R.  Ch.  (1894),  374;  In  re 
Ambition  Society,  1  L.  R.  Ch.  (1894),  89;  Schefflel  v.  South 
Yorkshire  Society,  22  Q.  B.  Div.,  470;  Murray  v.  Scott,  9  App. 
Cases,  519;  Mayer  v.  Attorney  General,  9  Ins.  Law  Journal, 
671;  Lepore  v.  Twin  Cities  Natl.  Bldg.  ft  L.  Assn..  40  W.  N. 
C,  548;  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y..  159;  Oil  City 
Land  ft  Improvement  Co.  v.  Porter.  99  Ky.,  254;  Maxville,  ftc, 
Turnpike  Co.  v.  Barnes,  14  Ky.  Law  Rep.,  431;  Pocantlco  Water 
Works  Co.  y.  Low,  46  N.  Y.  S.,  633;  In  re  Natl.  Savings,  ft  L. 
Assn.,  9  W.  N.  C,  79;   Powers  v.  Blue  C^rass,  Ac,  Assn.,  U. 
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S.  C.  C.  Ky,  District;  Niblack's  Benefit  Society  (2d  ed.),  113; 
Thompson  on  Bid.  Assns.,  31;  Thompson's  Com.  on  Corps.,  sec. 
946;  Cook  on  Stock  and  Stockholders,  sees.  54,  278,  700a; 
Endlich  on  BIdg.  Assns.  (2d  ed.).  sec.  269;  Criswell's  Appeal, 
100  Pa..  488;  Idem,  102  Pa.,  184;  Qhapman  v.  Young,  65  111. 
App.  Court  Rep.,  131;  Gibson  v.  Safety,  &c..  Assn.,  48  N.  E.  R.. 
580;  Rabbitt'v.  Wilcoxen,  72  N.  W.  R.,  306;  Wm.  Englehardt 
I  T.  Fifth  Ward,  &c.,  Assn.,  148  N.  Y.,  281;  Pioneer  Savings  &  L. 
Assn.  y.  Brockett,  58  III.  App.,  204;  Texas  Homestead  B.  &  L.  Assn. 
V.  Kerr,  13  S.  W.  R.  1020;  Heinbokel  v.  Natl.  S:  L.  &  B.  Assn., 
69  N.  W.  R,  1050;  Granite  State  Provident  Assn.  v.  Lloyd,  145 
111.,  620;  Strohen  v.  Franklin  S.  F.  &  L.  A.,  115  Pa.,  273;  Towle 
V.  Americjui  B.  &  L.  As&n.,  75  Fed.  Rep.,  938;  Sills  v.  Natl.  S. 
&  B.  Li.  Assn.,  Chicago  Daily  Law  Bulletin,  Jany.  16,  1896; 
Knoblauck  v.  Robt  Blum  B.  &  L.  Assn.,  25  Pitts.  Legal  Journal, 
Old  Series,  25;  Paffert  v.  Same,  same  publication. 

In  a  supplemental  *brlef  same  counsel  cited  Southern  Bldg. 
&  L.  Assn.  of  Knoxville,  Tenn.,  v.  Price,  from  the  Court  of  Ap- 
peals of  Maryland  April  term,  1898. 

CARUTH,  CHATTERSON  A  BLITZ  for  appellee  (KOHN,  BAIRD 
&  SPINDLE,  AND  SAMUEL  A.  LEDERMAN,  of  coimsEL.) 

1.  The  circuit  courts  of  the  State  of  Kentucky  have  original  jur- 
isdiction of  all  matters  in  law  and  equity,  except  such  matters 
as  have  been  exclusively  delegated  to  one  of  said  courts,  or  to 
some  other  tribunal.  Genl.  Stats..  1883,  p.  281.  Bdc.  1;  present 
,    confititutional  provision,  p.  120,  sec.  126;  Ky.  Stats.,  sec.  966. 

2k  Actions  to  settle  insolvent  estates  shall  be  brought  in  the  circuit 
court  of  the  county  where  the  assignment  is  made.  Ky.  Stats., 
sec.  96. 

3.  Actions  to  settle  the  estates  of  deceased  persons  must  be  brought 

in  the  county  in  which  the  personal  representative  qualified. 
Civil  Code,  sec.   65. 

4.  All   persons  having  an   interest  in   the  property  left  by  dece- 

dent, and  the  creditors  so  far  as  known,  must  be  parties  to  the 
action.     Civil  Code,  sec   428,  sub-sec.  2;   sec.  25. 

5.  This  applies  also  to  assignments.    C^vil  Code,  sec.  438  and  chap. 

3,  title  10. 

6.  Actions  which  must  be  brought  in  a  particular  county.     Civil 

Code,  sec.  62. 

7.  This  section  (62)  held  not  to  apply  to  actions  for  the  settlement 
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of  an  insolvent  estate.  Mechanics*  Trust  Co.  y.  Cobb,  14  Ky. 
Law  Rep..  444;   Webb  v.  Wright,  2  Bush,  126. 

8.  Jurisdi4::tion  of  the  circuit  court  in  actions  to  settle  insolvent 

estates,  and  the  right  to  sell  property  located  in  other  coun-i 
ties  dfrtermined.  Mechanics'  Trust  Co.  v.  Cobb,  14  Ky.  Law  Rep.» 
444;  Webb  v.  Wright,  2  Bush,  126;  Fishback  v.  Green,  87  Ky.» 
107;  Hendrix  v.  Nesbitt,  16  Ky.  Law  Rep.,  746. 

9.  Who  are  necessary  parties.     Civil  Code,  sees.  25,  428;   Citizetfs' ' 

Bank  v.  Boswell,  93  Ky.,  92.    , 

10.  General  equity  doctrine.  John  H.  White  v.  Boyd  Ewing  Re- 
ceiver, 159  U.  S.,  36  (Co-operative  ser,ies);  Peck  v.  Elliott,  79 
Fed.  Rep.,  10;  Caufman  v.  Sayre,  2  B.  M.,  203. 

11.  Borrowing  member  is  not  entitled  to  a  credit  upon  his  loan, 
"of  dues  paid  in  on  stock.    Rogers  v.  Rains,  18  Ky.  Law  Rep.. 

768;  Sachs  v.  Duckworth  B.  &  L.  Assn.,  4  Ohio  N.  P.,  214; 
Choisser  v.  Young,  69  111.  App.,  252;  Curtis  v.  .Granite  State 
Provident  Assn.,  36  Atl.  Rep.,  1023;  Knutson  v.  North  Western 
L.  ft  Bldg.  Assn.;  69  N.  W.*  889. 

Same  counsel  on  appeal  of  stofeb,  Ac. 

1.  The  United  States  Building  and  Loan  Association  is  governed  by 

sees  854  to  878,  Kentucky  Statutes.  Ky.  Con.,  sec.  190;  Ky. 
Stats.,   seo.   573;     Resolution   of  Association,   March   3,    1896; 

Bank  Tax  Cases,  19  Ky.  Law  Rep., ;  Sherman  v.  Smith,  2 

Black  (U.  S.),  587;  Miller  v.  New  York,  15  Wall.  (U.  S.),  478. 

2.  Both  the  by-law  and  the  statute  provide  that  withdrawing  mem- 

bers shall  share  losses  according  to  the  amount  paid  on  their 
shares.    Ky.  Stats.,  s^cs.  860,  861,  869. 

3.  If  any  conflict  exists,  between  a  by-law  and  the  statute,  the  lat- 

ter prevails.     Trowbridge  v.  Building  Co.,  52  Pac,  328. 

4.  Where  a  right  is  granted  on  condition,  a  declaration  on  the  right 

must  allege  the  existence  of  the  condition.  Bnglehard  v.  Bldg. 
Co.,  148  N.  Y.,  281;  Helnbokel  v.  Bldg.  Co.,  58  Minn.,  340;  Bldg. 
Co.  V.  Kerr.,  13  S.  W.  R.,  1020;  Christian's  Appeal,  102  Pa.  St, 
184, 
6.  The  insolvency  of  a  ^building  and  loan  company  operates  to  with- 
draw all  the  stock  the  same  as  a  notice  and  to  mature  all  con- 
tracts. Custls  V.  Granite  State  Bldg.  Co.,  31  Atl.,  1023;  Kenton 
V.  Bldg.  Co.,  29  N.  W.,  889;  Stroken  v.  Bldg.  Co.,  8  Atl.,  843; 
Bversmann  v.  Bldg.  Co.,  41  N.  E.  R.,  139;  Post  v.  Building  Co., 
37  S.  W.  R.,  216;  Christian's  Appeal,  100  Pa.  St,  184;  Crisman'a 
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Appeal,  100  Pa.  St,  488;  Rogers  v.  Raines,  18  Ky.  Law  Rep., 
768.    -  "  . 

6.  The  English  cases  are  much  misunderstood  in  their  application. 
They  simply  construe  and  apply  the  by-laws  as  a  contract  be 
tween  the  members.  Blackburn  v.  Bldg.  Co.,  24  L.  R.,  Ch.  Div, 
421. 

7«  Rule  3,  under  which  the  English  cases  allowed  a  priority  to  with 
drawing  members,  expressly  granted  a  priority  and  is  in  no  way 
similar  to  the  by-law  or  statute  now  in  question. 

8.  The  American  doctrine  is,  that  by-laws  of  a  building  and  loan 
company  aore  made  with  reference  to  a  going,  solvent  concern 
and  do  not  apply  to  a  case  of  insolvency;  that  the  fundamental 
principle  and  legal  policy  for  the  government  of  these  associar 
tions  Is  equality  among  the  members,  and  any  attempt  to  give 
a  preference  to  any  member  or  class  is  void.  Hohenshell  v. 
Bldg.  Co..  41  S.  W.  R..  948;  EnJlich  on  Bldg.  Co.  (2d  ed.), 
sees.  514,  498,  499;  Christian's  Appeal,  102  Pa.  St,  184;  Criswell's 
Appeal.  100  Pa.  St,  488;  Rabbitt  v.  Wilcoxen,  72  N.  W.  R.,  506; 
Latimer  v.  Bldg.  Co.,  81  Fed.,  776;  Gibson  v.  Bldg.  Co.,  48  N.  E. 
R.,  580;  Chapman  v.  Toung,  65  111.  App.,  131;  Towle  v.  Bldg.  Co., 
75  Fed.  Rep.,  928;  Arling  v.  Bldg.  Co.,  8  Ky.  Law  Rep.,  699; 
Friel  V.  Bldg.  Co., '1  L.  Rec.  Rep.,  217;  Brown  v.  Sowders,  9 
T«ackey,  455;  Knoblauck  v.  Bldg.  Co.,  25  Pitts.  L.  J.,  39;  Paf- 
fert  V.  Bldg.  Co.,  Id.,  40;  Harvey  v.  Bldg.  Co,  16  W.  N.  C,  450; 
Haverty  v.  Bldg.  Co.,  Id.,  451;  Rogers  v.  Rains,  18  Ky.  Law 
Rep.,  768. 

ISAAC  T.  WOODSON  fob  the  installment  stockholdebs. 

L  Generally  the  preferred  stockholder  is  but  a  shareholder  with 
a  right  to  have  his  dividend  paid  before  dividends  on  the  com- 
mon stock  are  paid,  and  he  is  not  entitled  to  any  dividend  until 
the  corporation  has  funds  which  are  properly  applicable  to  the 
payment  of  dividends.  A  contract  that  dividends  shall  be  paid 
on  the  preferred  stock,  whether  eny  profits  are  made  or  not, 
would  be  contrary  to  public  policy  and  void.  Cook  on  Stock 
and  Stockholders,  vol.  1,  par.  271;  Endlich  on  Bldg.  Assns., 
464;  Guinness  v.  Land  Corporation,  L.  R.,.  22;  Ch.  D.  349. 

2.  By-laws  muat  be  reasonable,  not  contrary  to  the  law,  nor  the 
charter,  nor  opposed  to  public  policy.  By-laws  which  are  mani- 
festly contrary  to  the  interest  of  the  association,  and  all  nuga- 


Digitized  by 


Google 


Vol.  106] JANUARY  TERM,  1899.      101 

Reddick,  Ac,  v.  The  United  States  Building  ft  Loan  Assn/s  Assignee. 

tory  and  vexatious,  unequal,  oppressive  by-laws  are  void.  Angell 
&  Ames  on  Corporations,  347;  Am.  &  Eng.  Ency.  of  Law,  1021. 

3.  Only  the  powers  necessary  for  the  convenient  prosecution  of 

the  authorized  business  of  the  association  connected  with  the 
legislative  intent  may  be  applied;  and  no  other  powers  exist 
except  such  as  are  expressly  conferred  upon  the  association  by 
statute.  Ashland,  ftc,  Co.  v.  Centralia,  9  Luz.  Leg.  Reg.  Pa.. 
41;  Arlin^  v.  Kenton  Bldg.  Assn.,  26  Am.  L.  Reg.  N.  S.,  273; 
Am.  &  Eng.  Ency.  of  Law,  1017. 

4.  All     provisions    of    articles    of    incorporation    of    a    building 

and  loan  association  in  Kentucky  are  subject  to  the  statu- 
tory provisions  of  the  State,  and  when  repugnant  thereto  must 
fail,  for  the  reason  that  the  statute  law  is  the  whole  law  of  the 
case.  Broaddus'  Devisees  v.  Broaddus'  heirs,  10  Bush,  300;  Berg- 
man V.  Association,  29  Minn.,  275;  Endllch  on  Bldg.  Assns. 
(2d  ed.),  sees.  218,  104-106;  Steinharter  v.  Wolfstein,  13  Ky.  Law 
Rep.,  871;  Latimer  v.  Bldg.  Co.,  81  Fed.  Rep.,  776;  Covington 
V.  MoMichael,  18  B.  M.,  286. 

5.  Paid-up  stock  in  an  insolvent  association  can  not  be  treated  as 

preferred  etock  unless  the  statute  authorizing  it  has  been  com- 
plied with.    Endlich  on  Bldg.  Assns.,  104,  262-265. 

6.  Neither  paid-up  stock  nor  installment  stock  can  be  converted  into 

preferred  stock  in  an  insolvient  association  by  giving  notice  of 
withdrawaL  Endllch  6n  Bldg.  Assns.,  104;  Towle  v.  Bldg.  Co., 
75  Fed.  Rep.,  938;  In  re  Sutherland,  &c.,^  24  Queen's  Bench 
Division,  394  (decided  In  1890). 

7.  The  mutual  character  of  the  association  prescribed  that  the  bur- 

den (of  losses)  must  be  sustained  by  the  stockholders  accord- 
ing to  the  amount  of  their  stock,  for  he  who  participates  in 
the  'benefit  of  a  business  must  assist  in  bearing  the  burden. 
Eversman  v.  Schmitt,  53  O.  St.  Rep.,  174;  Knoblauck  v.  Rob- 
ert Blumm  Bldg.,  Ac,  Assn.,  26  Pittfitourg  L.  J.,  39;  Paffert  v. 
Same,  Idem,  40;   Simpson  v.  Lou.  Bldg.  Assn. 

8.  A  building  association  is  insolvent  when  it  is  unable  to  satisfy 

the  legal  demands  of  its  own  members.  Endllch  on  Bldg.  Assns., 
51. 

9.  In  Kentucky  under  the  statutory  regulations,  the  insolvency  of 

a  building  association  terminates  the  right  of  withdrawal  and 
preference  in  every  case,  unless  to  the  extent  such  rights  are 
established  by  statute  and  have  been  secured  to  the  stock- 
holder by  pursuing  the  statutory  methods.     Criswell's  Appeal, 
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100  Pa.  St.,  488;  Post  v.  Mechanics'  Bldg.,  &c.,  Assn.,  97  Tenn., 
408;  Brown  v.  Sowders,  9  Macky,  455;  Endllch  on  Bldg.  Assns., 
102-108;  Christian's  Appeal,  102  Pa.  St.,  184;  In  re  Sutherland. 
&c.,  Bldg.  Society,  24  Q.  B.  D.,  349  (1890);  Rogers  v.  Raines 
and  Simpson  v.  Lou.  Bldg.,  L.  &  Savings  Assn.,  — ^ . 

JAMES  E.  GAITHER  fob  the  stoorholdebs  kot  withdbawinq 

Notice  of  withdrawal  from  an  Insolvent  loan  association  does 
not  entitle  members  to  priority  of  pajrment  over  their  fellow 
stockholders.  Endlich  on  Bldg.  &  L.  Assns.,  p.  91;  Chapman  v. 
Young,  65  111.  App.,  131;  Christian's  Appeal,  102  Pa.  St,  184; 
Hohenshell  v.  Home  Savings  A  L.  Assn.,  41  S.  W.  R.,  948;  End- 
•  lich  on  Bldg.  Assns.,  sec.  514;  Criswell's  App.,  100  Pa.,  488;  In  re 
assigned  estate  of  Natl.  Savings  L.  &  Bldg.  Assn.,  75  Fed.  Rep., 
938;  Sills  y.  Natl.  S.  &  Bldg.  L.  Assn.,  Chicago  Daily  Law  Bui- 
leitin,  Jany.  16,  1896. 

BENNETT  H.  YOUNG  and  W.  H.  QILTNER  fob  the  bobbowihg 

STOCKHOLDEBS. 

1.  Upon  the  insolvency  of  a  building  and  loan  association,  the  bor- 

rowing members  should  be  entitled  to  a  credit  upon  their  in- 
debtedness to  ;the  company  of  the  approximate  value  of  their 
stock.  Rogers  v.  Rains,  18  Ky.  Law  Rep..  768;  4  Am.  & 
Bng.  Ency.  of  Law,  1081;  Buist  v.  Bryan,  21  S.  B.  R.  (S.  C), 
537;  Assn.  v.  Bollinger,  12  Rich.  Eq.  (S.  C.)  124;  Straus  v. 
Carolina  Interstate  Assn..  23  S.  E.  R.  (N.  C),  450;  Cook 
V.  Kent,  55  Mass.,  254;  Windsor,  &c.,  v.  Bandeai,  40  Md.,  178; 

Low  Street  Bldg.  Assn.  v.  Zucker,  48  Md.,  ;   Bldg.  Assn. 

V.  Buck,  64  Md.,  338;  s.  c.  14  Am.  &  Eng.  Corp.  Cases,  p.  649; 
Brownlie  V.  Russell,  L.  R.  8  Appeal  Cases,  235;  Bispham  Equity, 
sec.  580. 

2.  The  stockholders  who  had  given  notice  of  their   intention  of 

withdrawing  prior  to  the  date  of  the  assignment,  are  not  en- 
titled to  preference  over  any  other  class  of  stockholders.  Thomp- 
son on  Bldg.  Assns.,  sec.  2.  p.  60:  sec.  10,  p.  124;  Hohenshell 
V.  Bldg.  Co.,  41  S.  W.  R..  948;  Weirman  v.  International  Bldg. 
Assn.,  67  III.  App.,  551;  Loan  Assn.  v.  Hollon,  63  111.  App..  66; 
Eversmon  v.  Schmltt,  53  O.  St,  184;  Towle  v.  Amer.  Bldg.  & 
L.  Assn.,  75  Fed  Rep.,  940. 
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WILLIAM  FURLONG  and  JOHN  ROBERTS  fob  appellees,  the 

COMMON    STOCKHOLDEBS. 

1.  There  can  be  no  withdrawing  stockholders  of  a  corporation  as 

of  right  under  the  56th  chapter  of  the  General  Statutes  of  Ken- 
tucky, because  the  advertisement  required  of  the  amount  of 
capital  stock  authorized,  and  the  times  when  and  conditions 
upon  which  it  is  to  be  paid  in,  would  be  futile  if  the  capital 
stock  could  be  withdrawn  after  paid  In.    See  sec.  5,  ch.  56. 

2.  There  could  have  .been  no  such  thing  as  preferred  stock  in  a 

corporation  organized  under  the  56th  chapter  of  the  General 
Statutes.    See  act  of  April  15,  18S2,  Genl.  Stats.,  p.,  ^73. 

8.  When  a  corporation  becomes  insolvent  oi*  otherwise  incapable  of 
existence,  then  its  assets  must  be  distributed  among  creditors 
and  stockholders  according  to  the  principles  of  equity.  Rogers 
V.  Rains,  18  Ky.  Law  Rep.,  768. 

4.  No  corporation  organized  under  the  56th  chapter  of  the  Genl. 
Stats,  can  avail  itself  of  the  provisions  of  the  act  of  April  5, 
1893,  without  first  amending  its  articles  of  incorporation,  or  re- 
incorporating under  that  act.     Ky.  Stats.,  sec.  554. 

JUDGE  HAZELHRIGG  delivebed  the  opinion  of  the  coubt. 

Becoming  insolvent,  the  United  States  Building  &  Loan 
Association,  incorporated  in  1890  in  Jefferson  county 
under  the  general  law  then  in  force,  on  February  24,  1897, 
made  an  assignment  of  all  its  assets  for  the  benefit  of  its 
creditors,  to  the  Columbia  Finance  &  Trust  Company  of 
Louisville. 

This  suit  by  the  assignee  to  settle  the  trust  im- 
mediately followed,  the  cussociation  and  a  number  of  stock- 
holders an^d  creditors  being  made  defendants.  It  is  averred 
in  the  petition  that  in  March,  1896,  the  association  accepted 
the  provisions  of  the  new  constitution  and  the  laws  of 
the  State,  and  thereby  became  entitled  to  the  benefit  of 
the  provision  of  the  general  corporation  act  of  1893  and 
we  shall  assume  that,  therefore,  the  asssociation  is  to 
have  the  benefit  of  the  general  building  and  loan  associa- 
tion act,  as  found  in  the  Kentucky  Statutes. 
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The  first  question  to  notice  on  this  appeal  5s  that  pre- 
sented by  those  stockholders  who  had  given  what  are 
known  as  their  "withdrawal  notices"  more  than  thirty 
days  prior  to  the  assignment,  and  who,  therefore,  claim 
a  preference  over  other  stockholders  in  the  distribation 
of  assets. 

The  by-laws  relied  on  are  as  follows: 
'  "Sec.  55.  Any  installment  stock  ncft  delinquent,  nor 
pledged  upon  a  loan,  may  be  withdrawn  by  the  owner 
thereof  at  any  time  after  six  months  from  date  of  certi- 
ficate, or  thirty  days*  written  notice  to  the  association; 
and,  upon  receipt  of  such  notice,  all  liability  to  make 
further  payments,  and  all  right  to  share  in  the  profits 
thereafter  declared  shall  cease.  On  such  withdrawal  a 
shareholder  shall  receive,  upon  the  surrender  of  his  cer- 
tificate of  shares,  the  total  amount  paid  in  by  him  in 
monthly  payments  on  his  shares,  together  with  two-thirds 
of  all  credited  dividends,  less  all  fines  that  may  have  ac- 
crued.   .    .    . 

"Sec.  59.  If  the  undivided  profits  on  h^nd  at  any  time 
are  insufficient  to  pay  any  loss  that  may  occur,  the  bal- 
ance shall  be  charged  Hip  to  the  shares  in  good  standing, 
pro  rata^  in  proportion  to  the  value  thereof,  and,  if  any  of 
the  shares  be  withdrawn,  the  amount  so  charged  shall 
be  deducted  from  the  amount  due  on  such  shares/' 

It  may  not  be  that  these  by-laws  were,  in  fact,  author- 
ized by  the  statutes  in  force  when  they  were '  adopted. 
Originally  (1873)  section  7  of  chapter  56  of  the  General 
Statutes  contained  a  clause  authorizing  withdrawals  of 
stock;  buit  this  clause  was  repealed  in  1878,  and  it  is 
doubtful  if  the  amendment  of  1882  relied  on  was  intended 
to,  or  did  re-enact  this  clause. 

However,  we  do  not  regard  these  by-laws  on  the  sub- 
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ject  of  withdrawals  as  differing  from  the  provisions 
of  the  statutory  enactment  of  1893  on  the  same  subject, 
and  shall,  therefore,  treat  them  as  in  force,  especially  as 
counsel  for  these  stockholders  rest  their  claim  of  prefer- 
ence alike  on  the  by-laws  and  the  fitatutes. 

The  statutory  regulation  on  the  subject  is  as  follows: 

**Sec.  860.  A  member  may  withdraw  his  unpledged 
shares  at  any  time  by  giving  thirty  days*  notice  of  his  de- 
sire to  do  so,  in  a  bl>ok  to  be  provided  by  the  corporation 
for  the  purpose,  and  shall  thereupon  receive  the  with- 
drawing value  of  his.  shares  at  the  date  of  the  notice;  this 
withdrawing  value  shall  be  the  amount  of  the  dues  paid 
thereon,  together  with  such  proportion  of  the  profit  as 
the  by-laws  may  determine,  less  all  fines,  expenses  and 
proportionate  part  of  every  unadjusted  loss;  but  at  no 
time  shall  more  than  one-half  of  the  funds  in  the  treasury 
be  applicable  without  the  consent  of  the  directors,  to 
the  demand  of  the  withdrawing  members*  .  .  ."  Ken- 
tucky Statutes,  section'  860. 

Confining  ourselves  to  a  consideration  of  these  provi- 
sions as  embodying  the  contract  between  the  parties, 
and  giving  them  whatever  force  their  language  reason- 
ably implies,  we  are  of  opinion  that  the  by-laws  do  not, 
either  -when  regarded  independently  of  the  statutory 
enactment,  or  when  taken  in  connection  with  that  enact- 
ment, authorize  the  withdrawing  stockholder  to  the  prior- 
ity contended  for.  And  certainly  the  statutory  provision 
does  not  so  authorize. 

Under  whatever  circumstances  the  withdrawal  is  at- 
tempted to  be  made,  the  value  of  the  withdrawer's  share 
must  be  ascertained  with  reference  to  the  unadjusted 
losses,  if  any,  of  the  association. 

It  is  true  that  under  section  55  of  the  by-laws  that  val- 
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ue  is  fixed  at  the  total  amount  paid  in  by  the  member  "in 
monthly  payments  on  his  shares,  together  with  two-thirds 
of  all  credited  dividends/^  less  only  all  "fines"  that  may 
have  accrued.  But  this  is  only  a  part  of  the  contract. 
Under  section  59,  when  losses  accrue,  they  are  to  be  paid 
out  of  the  undivided  profits,  and«if  these  profits  are  insuf- 
ficient, then  the  balance  of  the  loss  is  to  be  charged  up 
to  the  shares  in  good  standing,  including  any  shares 
that  are  to  be  withdrawn. 

When  we  look  to  the  statutory  provisions,  the  language 
is  equally  plain.  The  withdrawing  value  of  the  share 
"shall  be  the  amount  of  the  dues  paid  thereon,  together 
with  such  proportion  of  the  profits  as  the  by-laws  may 
determine,  less  all  fines,  expenses  and  proportionate  part 
of  any  unadjusted  loss." 

Where  the  concern  is  a  "going  one,"  and  the  payment 
of  the  withdrawal  demands  is  not  met  promptly  because 
of  a  temporary  lack  of  funds,  the  value  of  the  withdraw- 
ing share  is  ordinarily  shown  by  the  book  value  of  the 
share  at  the  time  of  the  notice  of  withdrawal,  or  at'least 
it  is  easily  ascertainable. 

But  when  the  concern  can  not  meet  these  demands  be^ 
cause  it  is  insolvent,  and  the  scheme  is  impossible 
of  performance,  then  the  expenses  and  the  proportion- 
ate part  of  any  unadjusted  loss  are  impossible  of  im- 
mediate ascertainment  or  adjustment,  and  must  so  re- 
main until  the  final  settlement  of  the  concern.  Upon 
this  settlement  the  value  of  the  withdrawing  share  can 
not  differ  from  the  value  of  every  other  share  in  the  asso- 
ciation. But,  looking  beyond  the  mere  language  of  tlie 
by-laws  and  the  statutes,  it  is  manifest  that  these  with- 
drawal contracts  are  provided  for  with  respect  to  going 
concerns  only. 
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The  light  of  withdrawal  is  not  an  absolute  one, 
any  more  than  is  the  right  of  the  borrowing  mem- 
ber to  pay  his  loan  by  monthly  payments  until  the  matur* 
ity  of  his  stock  cancels  his  loan.  Ordinarily  the  language 
of  the  borrower's  contract  does  not  attempt  to  fix  the 
date  of  this  maturity.  He  simply  agrees  to  pay  until 
the  accumulations  of  the  enterprise  shall  mature  his 
stock.  Sometimes,  however,  there  is  a  fixed  and  guaran- 
tied period  of  maturity.  But  in  the  latter  event  no  more 
than  in  the  former  can  he  rely  on  the  exact  terms  of  his 
contract,  and  these  terms  all  come  to  nothing  when  the 
scheme  falls  through. 

The  tjhancellor  can  not  carry  on  the  enterprise  when  the 
parties  themselves  have  failed,  and  the  only  thing  possible 
is  to  wind  it  up  on  equitable  principles. 

As  in  the  one  case  the  borrowing  member  can  not 
complain  of  the  violation  of  his  contract  coming  from 
a  precipitation  of  the  maturity  of  his  loan,  so  in  the  other 
the  withdrawing  member  can  not  say  that  he  has  an  abso- 
lute right  to  a  specific  performance  of  the  letter  of  his 
contract. 

Judge  Endlich,  in  his  work  on  building  associations  (2d 
ed.,  section  108),  affirms  the  doctrine  that  "the  fact  of  in- 
solvency of  an  association  negatives  the  right  of  any  one 
to  obtain  a  priority  over  his  fellows  by  giving  notice  of 
withdrawal;"  citing  Christian's  appeal,  102  Pa,  St.,  184, 
and  other  cases. 

In  the  well-considered  case  of  Hohenshell  v.  Saving  As- 
sociation, 140  Mo.,  566,  [41  S.  W.,  948],  (published  also 
with  annotations  in  4  Am.  &  Eng.  Dec.  Eq.,  9),this  view  is 
forcibly  presented,  a  statute  similar  to  ours  being  under 
consideation.  The  Missouri  court  is  fortified  by  numerous 
cases  referred  to  .  in  the  annotations  indicated.    There  are 
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cases  to  the  contrary,  the  latest  one  of  which  is  S.  B.  &  L. 
Association  v.  Price  (Md.,  1898),  ['41  Atl.,  53].  But  we  be- 
lieve the  rule  that  we  have  adopted,  and  the  one  which  was 
likewise  adopted  by  the  chancellor,  is  more  in  accord  with 
the  authorities  generally,  and  it  certainly  more  fully 
meets  the  demands  of  common  justice  in  the  distribution 
of  the  insolvent  estate. 

The  second  question  presented  arises  out  of  the  special 
demurrer  of  Beddick  to  the  jurisdiction  of  the  Jefferson 
circuit  court.  Reddick  was  a  borrowing  member,  and  a 
resident  of  McCracken  county,  when  he  and  his  wife  exe- 
cuted a  nv>rtgage  on  lands  in  that  county  to  the  associa- 
tion, to  secure  it  in  the  sum  of  (800.  He  appeared  in 
answer  to  process  on  an  amended  petition,  and  questioned 
the  jurisdiction  of  the  court  to  sell  his  lands  situated  in 
a  different  county.    His  demurrer  was  overruled. 

Section  62  of  the  Civil  Code  of  Practice  provides  that 
"actions  must  be  brought  in  the  county  in  which  the  sub- 
ject of  the  action,  or  some  part  thereof,  is  situated,  .  .  . 
(3)  for  the  sale  of  real  property  under  a  mortgage,  lien 
or  other  encumbrance  or  charge  except  for  debts  of  a 
decedent."  Except  for  the  peculiar  relation  the  borrow- 
ing member  in  these  associations  sustains  to  the  corpora- 
tion and  his  fellow  members,  we  suppose  no  difficulty 
could  have  arisen  in  the  mind  of  the  chancellor  as  to  the 
application  of  the  section  of  the  Code  quoted  to  the  case 
in  hand. 

However,  whatever  may  be  said  of  this  relation,  we 
have  here  a  plain  suit  by  the.  corporation  against  its 
debtor  to  sell  the  mortgaged  property  to  satisfy  a  debt 
due  the  corporation,  and  it  comes  within  the  very  letter 
of  the  statute,  making  it  a  local  action.  It  is  also  in 
accord  with  the  common  law,  which  made  actions  in  rem 
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local,  and  fixed  their  jiiriadiction  where  the  property 
songht  to  be  subjected  was  situated.  If  the  corporation 
was  the  owner  of  the  property,  a  different  rule  would 
apply;  the  court  having  jurisdiction  of  the  settlement  of 
the  assigned  estate  would  necessarily  have  jurisdiction  to 
sell  the  property  assigned.  But  the  mortgage  was  a  mere 
security  for  the  debt,  and  passed  no  title  to  the  corpora- 
tion. 

In  Mechanics'  Trust  Co.  v,  Cobb  14  Ky.  L.  R.,  444,  [20 
S.  W.,  391],  relied  on  by  appellees,  the  mortgaged  proper- 
ty belonged  to  the  insolvent  corporation,  as  we  under- 
stand the  facts  stated  in  the  opinion;  and,  although  it  was 
not  situated  in  Jefferson  county,  the  circuit  court  was  held 
to  have  jurisdiction  to  sell  it  to  protect  creditors,  stock- 
holders or  partners. 

So,  in  Pishback  v.  Green,  87  Ky.,  107,  [7  S.  W.,  881]— 
another  case  relied  on  by  appellees — ^the  action  was  one 
to  settle  an  insolvent  estate;  and  it  was  held  that  the 
court  where  the  action  was  pending  might  sell  land  be- 
longing to  the  insolvent,  although  it  was  situated  in  anoth- 
er county. 

The  case  of  Webb  v.  Wright,  2  Bush,  126,  is  also  relied 
on  by  appellees.  But  that  was  a  suit  by  Wright  against 
his  former  partner  for  indemnity  against  a  firm  debt, 
and  it  appeared  that  certain  real  property  in  a  different 
county  was  in  lien  for  the  partnership  debts.  In  the  suit 
between  the  partners,  the  property  under  lien  was  within 
reach  of  the  chancellor,  and  its  sale  was  necessary  to 
effectuate  his  decree  of  settlement  between  them.  These 
facts  not  appearing  in  the  case  on  its  first  appeal  (1  Bush, 
107),  the  jurisdiction  was  properly  denied.  It  is  apparent 
that  Reddick  was  not  a  necessary  party  to  the  suit,  al- 
though he,  as  well  as  all  stockholders,  might  have  been 
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proper  parties.  Whether  in  person  before  the  court  or 
not,  they  were  bound  by  its  decrees,  because  they  were 
represented  by  the  corporate  body.  Calloway  v.  Olenn, 
Trustee,  20  Ky.  L.  R.,  1447,  [49  S.  W.,  440]. 

The  suit,  we  are  to  notice,  is  not  against  the 
stockholders  for  unpaid  subscriptions,  &8  there  can 
be  no  enforcible.  liability  of  that  kind  in  these  asso- 
ciations. We  must  look  at  the  transaction  between  the 
borrowing  member  and  the  corporation  as  simply  a  loan 
of  money,  and  must  therefore  regard  the  suit  to  enforce 
the  lien  as  a  local  action,  and  as  coming  within  the  provi- 
sions of  the  Code  already  quoted. 

The  third  question,  also  presented  by  Reddick,  involves 
the  amount  of  credit  to  which  he  is  entitled  in  the  suit 
on  the  mortgage.  He  borrowed  the  sum  of  f  1,700  on  April 
4,  1893;  and,  for  the  purpose  solely  of  qualifying  him 
to  borrow,  he  became  a  stockholder  in  the  association,  and 
subscribed  for  twenty  shares  of  the  stock.  He  has  paid 
monthly  some  f 29  from  the  time  he  borrowed  the  money 
until  the  date  of  the  assignment;  in  all  about  $1,330.  Of 
this  sum,  f 780  were  for*  interest  and  premium,  and  about 
f550  were  payments  on  his  stock.  At  the  date  of  the 
assignment,  however,  the  stock  stood  on  the  book  of  the 
association  as  of  the  value  of  $620;  the  difference,  it  is 
said,  being  the  dividends  credited  on  his  stock. 

On  the  plan  of  settlement  adopted  in  the  Simpson  case, 
19  Ky.  L.  R.,  1171,  [41  S.  W.,  570  and  42  S.  W.,  a34],  and 
contended  for  here  by  Reddick,  the  sum  due  on  the  mort- 
gage would  be  the  result  after  charging  him  with  the  sum 
borrowed,  with  legal  interest,  and  crediting  him  with  all 
payments;  including,  therefore,  payments  made  as  inter- 
est and  premiums  as  well  as  those  made  as  dues  on  his 
stock;  the  calculation    being  made  on  the  principle  of 
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partial  payments.  This  plan  would  result  in  rejecting  the 
association's  proffered  credit  of  dividends,  and,  proper- 
ly so,  because  the  member  has  repudiated  the  con- 
tract under  which  the  profits  were  distributed  to 
his  stock.  But  while,  in  the  Simpson  case,  there 
was  no  suggestion  of  expense  in  administering  the 
affairs  of  the  concern,  the  feict  that  every  share  was 
chargeable  with  its  proportionate  part  of  the  ordinary 
expenses  of  conducting  the  affairs  of  the  company  was . 
recognized,  if  not  distinctly  asserted.  When  the  borrower 
was  credited  in  these  going  concerns  with  only  his  actual 
payments  of  interest,  premiums  and  dues,  he  was  not 
being  permitted  to  escape  altogether  payment  of  his  share 
of  the  running  expenses.  He  was  allowed  only  six  per 
cent,  per  annum  interest  on  his  payments,  whereas  his 
money  had  probably  earned,  by  the  system  of  compound- 
ing  the  interest,  a  larger  per  centum.  But  when,  from 
any  caus^,  the  association  ceases  to  be  a  "going  concern,'* 
and  especially  if  it  becomes  an  insolvent  one,  a  different 
plan  of  settlement  is  necessitated; 

That  plan  is  foreshadowed  in  Rogers  v.  Rains,  100  Ky., 
295,  [38  S.  W.,  483],  where  it  was  held  that  the  receiver 
of  a  Tennessee  association  then  in  process  of  settlement 
in  the  courts  of  that  State  might  cojlect  the  sum  borrow- 
ed, with  six  per  cent,  interest,  less  all  payments  made  aa 
interest  and  premiums,  but  that,  as  it  was  impossible  for 
the  Kentucky  court  to  determine  the  value  of  the  stock, 
no  credit  could  be  given  for  payments  made  thereon. 

The  true  principle  is  that  the  stock  of  each  stockholder 
is  burdened  with  its  share  of  expenses  and  losses.  But  in 
going  concerns  it  is  estimated  that  the  member's  stock 
is  at  least  worth  what  he  paid  on  it^  and  whatever  more 
it  may  be. worth  is  forfeited  for  expenses.    In  insolvent 
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concerns  it  i-s  to  be  assumed  that  there  has  been  an  impair* 
ment  of  the  capital  stock,  growing  out  of  losses  in  the  con- 
duct of  the  business,  and  the  value  of  the  stock  can  be 
determined  only  when  the  losses  are  ascertained  and  the 
funds  ready  for  distribution. 

So  that  the  plan  adopted  in  the  Simpson  case  and  other 
cases  of  going  concerns  can  not  be  pursued  here. 

That  the  rule  with  respect  to  credits  on  stock  payments 
in  going  concerns  is  different  from  that  in  the  settlement 
of  insolvent  associations  and  those  in  process  of  liquida- 
tion is  supported  by  abundant  authority.  Hale  v. 
Cairns,  Cent.  Law  J.  of  Feb.  24,  1899,  (N.  D.,  Nov.,  1898) 
[77  N.  W.,  1010],  and  cases  cited. 

In  Willianis  v.  Maxwell,  (N.  C),  [31  S.  K,  821],  it  was 
held  that  on  the  insolvency  of  the  association  a  borrowing 
member  should  be  charged  with  the  amount  borrowed, 
plus  six  per  cent,  interest,  les^  the  whole  amount  paid  to 
the  aisisodation  on  any  and  all  accounts,  plus  his  pro  tuta 
part  of  the  defalcation  account  of  the  association. 

See,  also,  Strauss'  case,  117  N,  C,  314,  [53  Am.  St.  Bep., 
585;  23  S.  E.,  450];  Price  v.  Kendall,  (Tex.  Civ.  App..),  [36 
S.  W.,  810];  Brown  v.  Archer,  1  Mo.  App.,  465;  Weir  v. 
Granite  St.  Prov.  Association,  (N.  J.  Ch.),  [38  Atl.,  643]. 

The  only  question  on  this  branch  of  the  case  is  whether 
there  is  enough  before  the  chancellor  to  approximate  the 
value  of  the  stock.  It  is  clear  that  no  answer  universal 
in  its  application  can  be  given  to  this  question.  It  must 
depend  on  the  character  and  division  of  the  assets,  and 
the  probable  losses  in  converting  the  securities  of  the 
concern  into  money.  It  will  be  conceded  that  if,  after 
making  a  lib^pal  discount  on  the  paid-up  value  of  the  stock 
to  meet  the  expenses  and  losses  of  winding  up  the  con- 
cern, an  approximate  value  can  be  fixed,  which  each  mem- 
ber would  receive  on  final  distribution,  it  ought  to  be  done. 
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In  Endl.  Bldg.  Ass'ns,  (2d  Ed.),  section  531,  it  is  said: 
^There  can,  however,  ordinarily  be  no  reason  why  he  (the 
borrowing  member)  should  be  put  to  the  inconvenience 
of  paying  down  the  whole  amount  of  his  debt,  without 
any  credit  for  his  stock  payments,  and  relegated  to  a 
distribution  of  the  corporate  assets  in  order  to  get  back 
what  he  might  in  the  first  instance  have  been  permitted 
to  retain.  In  general,  the  only  effect  of  such  rule,  besides 
the  distinct  hardship  upon  the  borrower,  will  be  to  swell 
the  amounts  passing  through  the  receiver's  hands,  to  com- 
plicate the  accounts  and  the  distribution,  and  thereby  to 
increase  the  expenses  of  the  settlement,"  etc. 

'TThere  can  be  no  diflSculty,"  continues  the  learned  au- 
thor, "in  determining,  or  at  least  approximating,  what  re- 
ceipts, profits  and  losses  have  been,  what  its  liabilities 
are,  and  what  is  the  value  of  every  share  of  stock  pres- 
ently held  advanced  or  unadvanced  in  it,  and  how  much 
every  member  must  lose  upon  every  dollar  paid  in  by  him 
upon  his  stock,  making  a  proper  allowance  for  the  ex- 
penses of  settlement." 

This  rule  was  not  approved  or  followed  in  the  Rogers- 
Baines  case  for  the  reasons  there  given.  Still,  when  pos* 
sible  of  application,  it  should  be  adopted.  It  must,  of 
course,  be  of  limited  application.  In  the  first  place,  the 
court  only  in  which  the  action  of  the  receiver,  or  of  the 
assignee  for  the  benefit  of  the  creditors,  is  pending,  can 
determine  even  approximately  the  value  of  the  stock.  This 
is  so  in  the  very  nature  of  things. 

No  other  court  can  have  knowledge  of  the  facts  neces- 
sary to  be  known  before  an  attempt  at  such  valuation  can 
be  made.  And,  if  this  knowledge  might  be  obtained,  yet 
if  courts  .other  than  the  one  having  jurisdiction  of 
the  settlement    case  undertook    to    fix  such  value,  the 
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amounts  so  fixed  might  and  likely  would  be  different  in 
the  different  counties,  when  it  is,  of  course,  absolutely 
'necessary  that  the  yalue  fixed  should  be  uniform.  In  the 
second  place,  as  we  have  already  indicated,  the  rule  can 
be  followed  only  where  the  extent  of  the  losses  and  ex- 
penses of  the  settlement  can  be  so  surely  estimated  as  to 
render  it  safe  to  fix  an  approximate  value  on  the  stock. 
And  this  must  be  left,  in  a  large  measure,  to  the  sound 
judgment  of  the  chancellor,  having  the  whole  case  before 
him. 

In  the  case  before  us  the  agreed  facts  are  that  at  the 
date  of  the  assignment  the  liabilities  of  the  association 
to  its  stockholders,  including  an  indebtedness  of  f3,000 
to  outsiders,  amounted  to  the  sum  of  $568,250,  while 
its  assets,  as  shown  by  its  books,  when  purged  of  all 
usury,  footed  up  $479,995.  These  assets  consisted  of  loans 
to  its  members,  and,  according  to  the  statement  of  agreed 
facts,  secured  either  by  mortgages  upon  real  estate  or  by 
stock  of  the  company.  To  what  extent  loans  were  se- 
cured by  stock  of  the  company,  we  do  not  know.  If  there 
have  been  such  loans,  their  amount  and  extent  ought  to 
have  been  shown;  and  it  seems  to  us,  also,  that  there  ought 
to  have  been  some  proof,  in  a  general  way  at  least,  as  to 
the  value  of  these  securities. 

The  assignee  expresses  "an  unwillingness  to  take  the 
I'esponsibility  of  fixing  a  value  on  the  stock,  or  allowing 
any  credit  therefor  on  the  loans."  Unless,  therefore,  the 
borrowing  members  are  suflSciently  interested  to  make  it 
reasonably  certain  by  proof  that  such  a  value  may  be  fixed, 
it  can  not  be  done.  In  view  of  the  meager  statements  in 
the  record  before  us,  we  can  not  say  the  chancellor  was  au- 
thorized to  fix  any  approximate  value  on  the  stock  for 
which  the  credit  may  be  given  the  borrower. 
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There  may  be  some  *other  queistions  of  minor  importance 
presented  in  the  •  pleadings,  but  no  others  are  argued  bj 
counsel.  On  the  appeal  of  Stofer,  the  judgment  below 
is  affirmed;  on  that  of  Reddick  and  wife  it  is  reversed  for 
further  proceedings  not  inconsistent*  with  this  opinion. 


Case   10— ACTION    TO   ENFORCE   LIEN— March    11. 

The  Safety  Building  &  Loan  Co.  v.  Ecklar. 

APPEAL   FROM    HAHBIBON    CIRCUIT    COURT. 

1.  Usury — ^Building  &  Loan  Associations. — ^The  Interest  charged  by 

a  building  and  loan  association  to  its  borrowing  members  Is 
usury  if  In  excess  of  six  per  cent;  and  any  act  authorizing  such 
associations  to  charge  in  excess  of  that  amount  is  unconstitu- 
tional. 

2.  Building   and  .Loan   Associations — Expense   of     Operating. — A 

member  of  a  going  building  and  loan  association  is  not  charge- 
able with  his  proportionate  sliare  of  the  expense  of  carrying  on 
the  business,  the  profits  of  the  investment  being  set  off  against 
the  expense  of  operating;  and  the  date  of  his  ceasing  to  pay  is 
a  starting  point,  for  a  new  principal  upon  which  interest  is  to 
be  computed  without  any  charge  of  expense. 

L.   H.    JONES   FOR  THE   APPELLANT. 

1.  Kentucky  is  the  only  State  in  the  Union  that  has  failed  to  sus- 

tain &s  constitutional  an  act  similar  to  the  Kentucky  build- 
ing association  law.  Simpson  y.  The  Ky.  Citizens  Bldg.  Assn., 
19  Ky.  Law  Rep.,  1176. 

2.  Of  the  States  which,  like  Kentucky,  had  applied  to  these  as- 

sociations the  statutes  against  usury,  holding  that  the  contract 
between  an  association  and  a  borrowing  member  is  simply  a 
lending  and  borrowing,  which  States  include  Conectfcut, 
Nebraska,  North  Dakota,  North  and  South  Carolina,  Pennsyl- 
vania and  Texas,  all  of  them  have  elnce  enacted  laws  exempting 
assoctations  from  the  operation  of  the  statutes  against  usury, 
except  only  Texas  and  South  Carolina,  and  the  courts  of  all 
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these  States  have  sustained  such  acts  as  not  being  in  violation 
of  the  provisions  in  their  constitutions  prohibiting  local  or 
special  acts  "to  regulate  the  rate  of  interest"  or  to  confer  ex- 
clusive or  special  privileges,  because,  they  hold,  such  acts  are 
general  laws,  not  local  or  special  acts.  Rhodes  v.  Homerstown 
Assn.,  82  Pa.  St.,  180;  Livingston  Assn.  v.  Drummond,  68  N.  W. 
R.,  375;  Vermont  Trust  Co.  v.  Whithed,  2  N.  Dakota,  82;  Mu- 
tual ABsn.  v.  Wilcox,  24  Conn.,  147;  Savings  Bank  v.  Allen,  28 
Conn.,  97;  Holmes  v.  Smythe,  100  111..  413;  Peoples  Assn.  v. 
Billings,  104  Mich.,  186. 

3.  The  judiciary  can  not  pronounce  a  statute  ^unconstitutional  and 

void  because  it  may.  In  the  opinion  of  the  court  be  impolitic, 
unjust  or  oppressive,  or  because  it  appears  to  violate  the  genius 
and  spirit  of  our  institutions.  A^d  If  there  be  a  doubt  on  the 
subject  it  is  the  duty  of  the  court  to  resolve  it  in  favor  of  the 
validity  of  the  statute.     Pumell  v.  Mann.,  105  Ky.,  87. 

4.  Building  associations  are  permitted  to  charge  their  borrowing 

members  premium  and  interest  in  excess  of  the  established 
rate  of  interest  in  all  the  States  of  the  Union  except  only  Ken- 
tucky, Texas  and  South  Carolina.  Montgomery  Mutual  Bldg. 
&  L.  Assn.  V.  Robinson,  69  Ala.,  413;  Reeves  v.  Ladies'  Bldg. 
Assn.,  56  Ark.,  335;  Mutual  Savings  Bank  Bldg.  Assn.  v.  Wil- 
cox, 24  Conn.,  147;  Pabst  v.  Bldg.  Assn..  1  McArthur,  385  (Dist 
of  Columbia) ;  Parker  v.  Fulton  L.  &  Bldg.  Assn.,  46  Ga.,  166; 
Hdlmes,  &c.,  v.  Smythe,  Ac,  100  111.,  413;  McLaughlin  v.  Assn., 
62  Ind.,  264;  Hawkeye  Benefit  &  L.  Assn.  v.  Blackburn,  48  Iowa, 
624;  Massey  v.  Bldg.  Assn.,  22  Kan.,  624;  Amer.  Homestead  Co. 
V.  Linnigan,  46  hi.,  Ann.,  118;  Robertson  v.  Amer.  Homestead 
Assn.,  10  Md.,  411;  Delano  v.  Wild,  &c.,  6  Allen,  1  (Mass.); 
Bldg.  &  L.  Assn.  v.  Billings,  104  Mich.,  187;  Central  Bldg.  & 
L.  Assn.  V.  Lampson,  60  Minn.,  424;  Sullivan  v.  Assn.,  70  Miss.; 
94;  Hammerslough  v.  Kansas  City  B.  ft  L.  Assn.,  79  Mo.,  84; 
Livingston  L.  &  Bldg.  Assn.  v.  Drummond,  N.  W.  R.,  vol.  68, 
p.  375  (Neto.);  Shannon  v.  Dunn,  43  New  Hamp.,  198;  Clarka- 
ville  Bldg.  &  L.  Assn.  v.  Stevens,  26  N.  J.  Elq.,  365;  Citizens 
Mutual  L.  Assn.  v.  Webster,  25  Barb.,  271,  355  (N.  Y.);  Latham 
V.  Washington  Assn.,  77  J^.  Car.,  145;  Vermont  L.  &  Trust  Co. 
V.  Whithed,  2  N.  Dakota,  82;  Rhodes  v.  Homerstown  Bldg.  ft 
Sav.  Assn.,  82  Pa.  St.,  180;  Hagerman  v.  Ohio  B.  ft  S.  Aslga^ 
205;  Patterson  v.  Workingmen's  Bldg.  ft  L.  Assn.,  14  Lea,  677 
(Tenn.);  White  v.  Mechanics  Bldg.  Fund  Assn.,  22  Grattan, 
233  (Va.);  Pfelster  v.  Wheeling  Bldg.  Assn.,  19  W.  Va.,  719. 
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5.  Building  associations  can  not  be  operated  on  a  basis  of  lending 
their  money  at  six  per  cent.,  and  the  effect  of  the  opinion  in 
the  Simpson  case,  if  allowed  to  atand,  will  be,  inevitably,  to 
drive  all  associations  of  any  consequence  out  of  business. 

^  Our  statute  books  are  full  of  acts  which  confer  upon  one  class 
of  corporations  or  individuals  privileges  or  corporate  powers 
not  conferred  upon  other  corporations  or  Individuals,  but  the 
acts  are  not  therefore  unconstitutional,  for  the  privileges  they 
confer  are  not  exclusive  or  special  and  the  acts  are  not  local 
or  special,  because  they  include  all  of  the  class  to  which  they 
refer. 

7.  Borrowers   in   building  associations   are   also   stockholders   and 

being  stockholders  are  liable  to  pay  fheir  part  of  the  expenses 
and  share  their  part  of  the  losses.  Simpson  v.  Ky.  Citizens 
B.  ft  L.  Assn.,  19  Ky.  Law  Rep.,  1176;  Rogers,  Recr.,  v.  Rains, 
18  Ky.  Law  Rep.,  768;  Henderson,  ftc,  Assn.  v.  Johnson,  88 
Ky.,  197;  Herbert  v.  The  Association,  11  Bush,  304. 

8.  In  appellant  association  the  amount  which  each  holder  of  in- 

stallment stock  is  to  contribute  to  the  expense  fund  is  fixed 
by  contract  when  he  subscribes  for  the  stock: 

(a)  By  the  by-laws,  which  in  the  face  of  the  stock  certificate  he 
accepts,  are  expressly  made  a  part  of  the  certificate. 

(b)  By  an  endorsement  on  the  certificate,  in  which  it  is  stated 
what  part  of  his  monthly  payments  is  to  go  into  the  expense 
fund  and  what  part  into  the  loan  fund. 

SWINPORD  ft  OSfiORN  for  the  appellee. 

This  case  in  its  essential  features  is  controlled  by  the  case 
of  Simpson  v.  Kentucky  Citizens  Bldg.  ft  L.  Assn.,  19  Ky.  Law 
Rep.,  1176,  and  must  be  affirmed  unless  that  case  be  overruled. 

JUDGE  HAZELRIQ6  delivered  the  opinion  of  the  court. 

In  this  ease  we  are  asked  to  review  the  question  of 
nsurj  under  our  building  and  loan  statute.  We  have  the 
advantage  of  the  brief  of  one  who  is  familiar,  not  merely 
with  the  legal  aspects  of  his  client's  cause,  but  familiar  as 
well  with  the  practical  working  of  a  successfully  conduct- 
ed modern  building  and  loan  association, — so  successful 
indeed,  that  the  association,  in  a  long  course  of.  business, 
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has  never  declared  less  than  a  13  per  centum  diridend. 
The  real  plea  offered  as  a  reason  for  a  revision  and  rever- 
sal of  the  Simpson  case  (19  Ky.  L.  R.,  1176),  [41  S.  W., 
670,  and  42  S.  W.,  834],  is  that  the  statute,  as  understood 
generally,  has  afforded  an  unusually  profitable  field  for 
the  investment  of  money  secured  by  mortgage  on  real  es- 
tate, and  the  opportunity,  after  legal  advice,  has 
been  seized  by  thousands  of  investors.  We  do  not 
mean  to  say  that  the  advantages  secured  to  the  bor- 
rower by  this  system  of  investments  has  not  been  urged, 
but,  with  candor,  counsel  has  conceded  that  the  borrower 
pays  excessive  interest  for  these  advantages. 

Turning  to  the  opening  section  of  the  statute  (Ky.  St., 
sec.  854),  we  find  that  "any  number  of  persons  not  less  than 
nine,  may  associate  for  the  purpose  of  forming  a  corpor- 
ation to  accumulate  the  savings  of  its  members  paid  into 
«uch  corporation  in  fixed  periodical  installments,  and  lend- 
ing to  its  members  the  funds  so  accumulated." 

An  appreciation  of  the  objects  and  purposes  of  such  an 
association,  as  they  are  set  out  in  this  initial  section  is 
presumably  the  consideration,  in  large  measure,  which 
induced  the  General  Assembly  to  confer,  or  to  attempt  to 
<ronfer,  on  such  associations  peculiar  rights  and  powers  in 
the  collection  of  dues,  interest,  premiums,  and  fines,  not 
conferred  on,  or  common  to,  individuals  or  other  corpora- 
tions. We  notice,  as  a  matter  of  primary  importance,  the 
source  of  the  funds  of  the  organization.  They  are  to  con- 
sist of  accumulations  of  "the  savings  of  the  members." 
This  language  would  of  itself  imply  a  gradual  accumula- 
tion or  heaping  up  of  the  pittances  or  small  contributions 
of  the  members.  But,  as  if  to  leave  no  room  for  doubt 
here,  the  statute  in  express  terms  erects  the  entire  super- 
structure on  an  accumulation  of  funds  "paid  into  the  cor- 
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poration  in  fixed  periodical  iDstallments."  This  is  a  mat- 
ter of  vital  moment,  and  so  made  by  the  very  terms  of  the 
law. 

When  the  principle  is  departed  from,  the  organization 
becomes  a  mere  money-lending,  dividend-paying  corpora- 
tion, entitled  to  the  equal  protection  of  the  law  of  the 
land  with  all  other  such  corporations,  and  to  no  other.  ,  On 
this  point  the  Supreme  Court  of  North  Carolina,  in  Meroney 
V.  Association,  116  N.  C,  898  [47  Am.  St.  Rep.,  841;  21  S.  E., 
924],  said  of  an  association  similar  to  appellant:    ^^If  we  t 

consider  the  manner  in  which  its  funds  are  to  be  raised,  ^ 

we  find  that  it  is  not  by  accumulating  of  funds  from 
monthly  subscriptions  or  savings  of  its  members,  bat 
mainly  by  inducing  capitalists  to  invest  their  surplus  in 
one  or  the  other  of  the  kind  of  stock  provided  in  the  fol- 
lowing by-laws:  \2)  Full-pay  interest  bearing  stock  in 
class  B,  which  shall  be  sold  at  f50  per  share,  and  which 
shall  bear  interest  at  6  per  cent,  per  annum,  payable  semi- 
annually, on  |50  per  share,'  etc," 

In  a  succeeding  section  of  our  statute  we  find  authority 
for  the  issual  of  full-paid  stock  to  members,  but  there  is, 
we  believe,  no  express  power  conferred  to  declare  divi- 
dends in  advance  of  maturity  of  stock.  These  features, 
however,  are  leading  ones  in  the  plans  of  the  associations 
doing  business  in  this  State. 

The  appellants  articles  of  incorporation  provide  that 
its  stock  may  be  fully  paid  for  in  advance,  at  not 
less  than  50  per  cent,  of  the  par  value  of  the  stock, 
and  the  payment  of  annual  or  semi-annual  divi- 
dends on  such  stock  may  be  made,  and  different  classes 
may  be  issued,  on  which  monthly  or  other  periodical  pay- 
ments of  different  amounts  may  be  made;  and  the  oor-' 
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poration  may  also  issue  permanent  nonwithdrawal  invest- 
ment stock,  to  be  paid  for  at  par  value  in  advance. 

Pursuant  to  these  articles,  by-laws  were  enacted  pro- 
viding that:  "Single-payment  stockholders  should  receive 
foO  per  share  and  8  per  cent,  per  annum  interest;  the  semi- 
annual coupon  dividends  constituting  a  part  of  such  in- 
terest. That  full-paid  stockholders  should  receive  flOO 
per  share,  and  8  per  cent,  per  annum  interest;  the  semi- 
annual coupon  dividends  constituting  a  part  of  such  in- 
terest.'^ 

Other  features  of  a  kindred  character  are  found,  cal- 
culated manifestly  to  make  the  plan  attractive  to  capi- 
talists seeking  unusually  profitable  investments.  We  re- 
gard these  features  as  wholly  foreign  to  the  purposes  and 
objects  of  a  building  and  loan  association.  The  exercise 
of  these  powers  which  are  common  to  other  corporations  is 
a  gross  perversion  of  the  spirit  and  design  of  such  asso- 
ciations, and  when  they  are  exercised  the  distinctive  fea- 
tures of  such  associations  are  so  obliterated,  or,  speaking 
more  accurately,  so  merged  into  the  ordinary  money-mak- 
ing corporation,  that  the  institution  is  a  building  and  loan 
society  in  name  only. 

Judge  Endlich  says:  "As  to  participation  in  prof- 
its, which  is  but  another  name  for  the  declara- 
tion and  enjoyment  of  dividends,  'the  scTieme  has 
reference  to  the  final  adjustment  of  accounts,  not  to  any 
intermediate  realization.'"  And,  speaking  further  as  to 
the  purposes  of  such  an  association,  the  same  author  says 
"To  all  practical  intents,  it  may  be  said  to  be  to  en- 
able a  number  of  associates  to  combine  and  invest 
their  savings  to  mutual  advantage,  so  that  fram  time 
to  time  any  individual  among  them  may  receive,  out 
of  the  accumulation  of  the  pittances  which  each  contributes 
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periodically,  a  sum,  by  way  of  loan,  wherewith  to' buy  or 
build  a  bouse.  ...  It  is  only  so  far  as  they  serve  these 
purposes,  and  are  confined  to  the  objects  legitimately  in- 
volved therein,  that  the  acts  of  building  associations  fall 
properly  within  the  powers  granted.  As  soon  as  they 
transgress  these  limits  they  are  Mltra  tnre*." 

Of  course,  if  the  laws  governing  the  association  authorize 
the  exercise  of  the  powers  to  which  we  have  referred — of 
issuing  paid-up  stock  and  declaring  dividends  before  ^^the 
final  adjustment  of  accounts,"  of  selling  preferred  stock 
and  other  powers  common  to  corporations  generally — ^it 
may  not  be  said  in  strictness  that  such  acts  are  ultra  vires 
the  corporation;  but  if  the  exercise  of  these  powers  puts 
the  association  into  the  same  class  and  on  a  level  with 
other  corporations  engaged  in  the  business  of  lending 
money  and  selling  stocks,  then  the  same  general  laws 
should  control  the  association  as  control  other  corpora- 
tions engaged  in  the  same  or  similar  business. 

It  was  in  view  of  our  conviction  that  these  associa- 
tions were  exercising  powers  far  beyond  those  which 
could  be  exercised  as  building  and  loan  associations  proper, 
and  which  placed  them,  in  our  judgment,  on  a  level  with 
other  corporations  engaged  in  loaning  money  and  dealing 
in  stocks,  that  induced  us,  in  the  Simpson  case,  to  deny 
them  the  right  to  collect  special  and  usurious  rates  of  in- 
terest on  their  loans. 

The  question,  in  a  sense,  was  one  of  fact  as  well  as  one 
of  law.  If  we  were  right  in  the  assumption  that  these 
associations  were  so  engaged  under  legislative  authority 
so  empowering  them,  then  the  Legislature,  we  declared, 
was  inoompetent  to  confer  such  authority,  and,  we  might 
have  added,  incompetent  to  make  such  a  vicious,  arbi- 
trary and  unnatural  classification.    We  assert  it  to  be 
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elementary  that  the  true  test  whether  a  law  is  a  general 
one,  in  the  constitutional  sense,  is  not  alone  that  it  applies 
equally  to  all  in  a  class — though  that  is  also  necessary — 
but  in  additit>n,  there  must  be  distinctive  and  natural  rea- 
sons inducing  and  supporting  the  classification.  A  law 
does  not  escape  the  constitutional  inhibition  against  be- 
ing a  special  law  merely  because  it  applies  to  all  of  a  class 
arbitrarily  and  unreasonably  denied. 

Counsel  says^  ^^If  a  law  applies  to  all  of  a  class,  and 
operates  throughout  the  State,  it  is  not  local  or  special," 
and  cites  what  he  deems  a  noted  authority  on  this  point. 
^Interdicted  special  laws  are  those  that  rest  upon  a  false 
or  deficient  classification.  Their  vice  is  that  they  do  not 
embrace  all  of  a  class  to  which  they  are  naturally  related." 
State  V.  Parsons,  40  N.  J.  Law,  17. 

The  particular  vice  of  the  law  under  consideration  in 
that  case  was  that  it  did  not  embrace  all  of  a  class  to 
which  it  naturally  related.  But  we  hold  that  a  failure  to 
embrace  all  of  a  class  to  which  the  proposed  legislation 
naturally  relates  is  not  more  fatal  than  if  the  legislation 
is  so  broad  in  its  scope  as  to  embrace  objects  not  naturally 
and  reasonably  belonging  therein.  If  the  mechanics'  lien 
law  had  been  so  drawn  as  to  give  liens  on  the  debtor's  prop- 
erty on  debts  due  to  bankers  or  merchants,  the  classifica- 
tion would  have  been  faulty  and  vicious.  And  we  are  re- 
ferred by  counsel  to  this  lien  law  as  an  instance  of  a  gen- 
eral law,  applicable  to  all  of  a  class,  which  must  be  de- 
clared unconstitutional,  if  the  general  law  applicable  to 
all  building  and  loan  associations  is  to  be  deemed  obnoxi- 
ous to  the  Constitution  as  a  special  law. 

We  regard  this  lien  law  in  favor  of  mechanics,  however, 
as  founded  on  a  reasonable  and  natural  classification.  The 
statute  creates  no  debt  in  favor  of  the  mechanic,  bat  gives 
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the  workman  an  additional  remedy  merely  for  its  enforce- 
ment. It  is  fonnded  npon  natural  justice,  and  rests  on  the 
principle  that  when  a  mechanic  or  materialman  incorpor- 
ates into  the  property  of  another  his  own  labor  or  mater- 
ial he  has  himself  a  qualified  property  therein,  which  he  \a 
allowed  to  follow.  The  expenditure  of  his  time  and  labor 
results  in  an  accession  to  the  property  and  enhances  itB 
value,  and  the  statute  which  favors  the  workman  or  ma- 
terialman makes  a  natural,  appropriate,  and  reasonable 
classification. 

In  State  v.  Hammer,  42  N.  J.  Law,  435,  it  is  said: 
*^ut  the  true  principle  requires  something  more  than  a 
mere  designation  by  such  characteristics  as  serve  to  class- 
ify, for  the  characteristic^  which  thus  serve  as  the  basis 
of  classifications  must  be  of  such  a  nature  as  to  make  the 
object  so  designated  as  peculiarly  requiring  exclusive  leg- 
islation. There  must  be  a  substantial  distinction,  having 
reference  to  the  subject-matter  of  the  proposed  legislation, 
between  the  objects  embraced  in,  and  those  excluded  from, 
such  legislation." 

The  provisions  of  chapter  56,  under  which  appellant  or- 
ganized, do  not  confer  the  powers  authorized  by  its  air- 
ticles  of  incorporation  and  its  by-laws.  It  may  be  that 
the  act  of  1882  (Gen.  St.,  p.  773)  does  so  in  part.  But  con- 
ceding that  the  General  Statutes  and  the  act  referred  to, 
together  with  the  provisions  of  our  present  general  cor- 
poration law,  do  confer  these  powers,  directly  or  indirectly, 
and  that  they  are  powers  incident  to  corporations  gener- 
ally, we  are  fully  convinced  that  no  such  powers  are  com- 
patible with  the  aim  and  design  of  building  and  loan  asso- 
ciations as  in  fact  intended  to  be  authorized  by  the  Legis- 
lature. And,  moreover,  to  the  extent  that  such  powers  are 
conferred,  the  Legislature  thereby  destroyed  the  distine- 
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tive  marks  which  characterize  building  and  loan  aasocia- 
tions.  And  when  on  this  hybrid  it  attempted  to  confer 
special  privileges,  it  went  beyond  its  constitutional  power. 

Coming  now  to  the  additional  question  raised  on  this 
appeal,  we  find  the  appellant  contends  that  under  the  for- 
mer decisions  of  this  court  the  borrower  is  chargeable  with 
his  proportionate  share  of  the  expenses  of  carrying  on 
the  business  of  the  association  whikt  he  was  a  member. 
When  the  concern  has  ceased  to  be  a  "going  one,"  and  its 
affairs  are  being  wound  up,  there  is  no  sort  of  doubt  that 
the  borrower  must  share  his  pro  rata  part  of  the  losses 
and  expenses  of  winding  up.  When  the  concern  is  going, 
however,  a  different  rule  seems  to  apply.  It  may  be  that 
the  same  rule,  theoretically,  applies,  but  it  seems  to  be 
assumed  that  the  profits  of  the  investment  in  the  stock  of 
a  going  concern  are  se*  off  against  the  borrower's  share  of 
the  cost  of  maintaining  the  organization. 

At  any  rate,  whether  this  is  the  reason  or  not,  the  rule 
is  that  on  being  sued  the  borrower  is  chargeable  with  his 
loan  and  legal  interest  and  fines,  unless  the  latter  are  ex- 
cessive and  oppressive,  and  is  credited  with  all  payments, 
whether  made  as  dues,  premiums,  or  interest. 

In  this  case  it  appears  that  the  profits  distributed  on  the 
borrower's  stock  are  within  a  dollar  or  so  of  appellee's 
share  of  the  expense  of  the  ooocern^  as  charged  by  ap- 
pellant, up  to  the  time  appellee  ceased  to  pay  his  dues,  in- 
terest and  premium.  These  profits  are  not  credited  to  ap- 
pellee in  the  judgment  below,  nor  is  he  charged  with  the 
expense;  and  in  this  respect  there  can  be  no  complaint  by 
either  party.  But  appellant  seeks  to  continue  the  charge 
of  ten  cents  per  month  on  each  share  of  stock  held  by 
appellee  from  the  time  he  quit  paying,  viz.,  from  October, 
1896,  until  this  suit  was  instituted. 

We  are  inclined,  however,  to  regard  the  date  at  which 
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appellee  quit  as  the  starting  poijit  far  a  new  principal,  on 
which  interest  only  is  to  be  computed  and  added  thereto, 
without  further  charge  for  expense.  In  effect,  this  failure 
to  pay  may  be  regarded  as  terminating  the  borrower's 
connection  with  the  company  as  a  stockholder,  and  he  there- 
after obtains  no  benefits,  and  shoulders  no  burdens. 

The  judgment  below  conforms  to  these  views,  and  is 
therefore  affirmed. 


Case  11— STREET    IMPROVEMENT— Mabch    11. 

Gleason,  Etc.  y.  Barnett,  Etc. 
City  of  Louisville  v.  Gleason,  Etc. 

appeal  fbom  jeffebson  circuit  coubt,  chancery  division.    ' 

Municipal  Corporations — Cities  of  the  F^rst  Class — Street  Im- 
pROTEMENTS.-T^n  Ordinance  for  the  •construction  of  a  carriage 
way  on  Highland  avenue  in  the  City  of  Louisville  providing  that 
said  carriage  way  should  be  thirty  feet  in  width  and  should  be 
improved  by  grading,  curbing  and  paving  with  vitrified  pave- 
ment or  block  pavement  with  corner  stones  at  the  intersection* 
of  streets  and  alleys  and  foot-way  crossings  across  all  intersect- 
ing streets  and  alleys,  in  accordance  with  the  designs  and  dimen- 
sions shown  upon  the  drawings  on  file  in  the  office  of  the  board 
of  public  works  and  as  designated  in  the  ordiilance  entitled  "An 
ordinance  concerning  the  improvement  of  streets  with  vitri- 
fied brick  or  <block  pavement,"  and  alt  the  cost  of  the  owners  of 
ground  in,  a  defined  boundary  upon  Highland  avenue,  the  cost' 
to  be  equally  api>ortioned  among  the  owners  of  property  accord- 
ing to  the  number  of  square  feet  of  ground  owned  by  the  parties 
respectively  within  the  defined  boundary,  is  not  invalid  either 
first,  in  attempting  to  charge  the  whole  cost  of  the  work  includ- 
ing the  carriage  way  and  curbing  to  a  defined  tax  district  by  the 
square  foot,  or,  second,  in  failing  to  make  any  provision  for 
the  additional  charge  of  twenty-five  per  cent,  against  comer 
lots. 
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2.  Same. — ^An  allegation  in  the  petition  for  the  enforcement  of  a 
street  assessment  that  the  ordinance  for  same  was  passed  on  the 
recommendation  of  the  board  of  public  works  is  coiiclusive  ih 
the  absence  of  any  denial  that  the  board  of  public  works  recom- 
mended the  passage  of  the  ordinance. 

Z,  Same. — If  the  ordinances  for  the  construction  of  Highland  ave- 
nue were  defective  for  either  of  the  causes  set  out  in  para- 
graph one  herein,  the  defect  could  be  remedied  by  the  chan- 
cellor by  the  express  provisions  of  section  2834  Kentucky 
Statutes. 

4.  Res  Adjudicata — Disaiissal  ox  Demurrer. — ^The  dismissal  of  the 
action  against  the  property  owners  on  demurrer  was  not  a  de- 
cision of  the  case  upon  its  merits  and  the  Judgment  against  the 
city  was  premature. 

LANE  &  BURNETT  fob  gleason,  Ac. 

If  it  be  that  the  property  owner  is  not  responsible,  then  it 
is  clear  that  the  municipality  is,  because  the  ordinance  for  the 
improvement  and  the  contract  for  the  improvement  were  passed 
and  entered  into  after  April  1st,  1880,  and  prior  to  July  1st, 
1893.    City  of  Louisville  v.  Meyer,  17  Ky.  Law  Rep.,  666. 

H.  L.  STONE,  CITY  ATTORNEY,  fob  the  city  of  louisville. 

The  ordinance  for  the  construction  of  Highland  avenue  was 
legally  passed.  It  passed  one  board  on  the  29th  of  September, 
1892,  and  the  other  on  October  13,  1892.  The  decision  of  the 
court  below  that  two  weeks  did  not  lapse  between  this  action 
of  the  two  boards  was  erroneous.    Fehlor  v.  <Oosnell,  99  Ky.,  380. 

T.  L.  BURNETT,  JOHN  ROBE>RTS  a>-d  H.  H.  HERR  for  the  ap- 
pellees.      (BARNETT,  MILLER  &  BARNBTT  of  counsel.) 

1.  If  a  city  ordinance  is  repugnant  to  the  charter  of  the  city,  it 
is  necesearirly  null  and  void.  Ky.  Stats.,  sec.  2833  (sec  70, 
city  charter);  sec.  2826  (sec.  64  city  charter) ; Stone's  Ordi- 
nances of  1897,  p.  22;  Caldwell  v.  Rupert,  10  Bush,  179;  Cray- 
craft  V.  Selvage,  10  Bush,  696;  Reed  v.  Toledo,  18  Ohio' St, 
161;  Van'ce  v.  Little  Rock,  30  Ark.,  435;  R.  R.  Co.,  v.  Alexandria, 
17  Gratt.  (Va.),  176;  Nelson  v.  Laporte,  33  Ind..  258;  State  v. 
Hoboken,  33  N.  J.  Law,  280;  Elliott  on  Streets  and  Roads,  pp. 
371-2,  373-4;  City  of  Burlington  v.  Keller,  18  Iowa,  65;  Wood  v. 
BitKiklyn,  14  Barb.,  425;  Cullinan  v.  New  Orleans,  28  La.  Ann., 
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102;  Livingston  v.  Albany,  41  Qa.,  21;  Indianapolis  v.  Gas  Co., 
66  Ind.,  396;  Pesterfleld  v.  Vickers,  3  Cold.  (Tenn.)  205;  Hay- 
wood V.  Savannah,  12  Ga.,  304;  Judson  v.  Reardon,  16  Minn., 
341;  Com.  v.  Turner,  1  Cush,  493;  17  Am.  ft  Bng.  Enc.  of  Law, 
251;  Thompson  v.  Schermerhom,  6  N.  Y.  (2  Shead),  95;  s.  c. 
55  Am.  Dec,  385;  Davjs  v.  City  of  Leitchfleld,  145  111.,  313} 
8.  c.  33  N.  B.  R.,   888. 

2.  Although  from  the  record  an  appellate  court  will  have  to  re- 

verse a  case,  where  the  record  clearly  shows  that  the  cause  can 
be  decided  on  its  merits,  the  appellate  court  will  direct  the 
lower  court  what  judgment  to  enter.  Whittemore  v.  Stout's 
Admr.,  7  Dana,  236;  Shropshire  v.  Reno,  5  Dana,  584;  Elliott 
on  Appellate  Procedure,  sec.  567;  McAfee  v.  Reynolds,  23  N. 
E.  R.,  425  (Supreme  Court  of  Indiana) ;  Lemke  v.  Daegling,  52 
Wis.,  500. 

3.  By  the  charter  of  cities  of  the  first  class  the  property  owners 

are  liable  for  the  construction  of  a  street,  but  not  for  a  recon- 
struction thereof,  as  th^  charter  provides  that  It  is  the  duty  of 
the  city  at  large  to  maintain  and  reconstruct  streets.  Ky.  Stats., 
sec  2833  (city  charter,  sec  70) ;  Acts  of  Ky.  Legislature,  1869- 
70,  vol.  2,  p.  37;  Lucas'  Digest,  *  p.  14;  Acts,  1881-2,  vol.  1,  p. 
408;  Burnett's  Code,  p.  506;  Acts  1891-2-3,  p.  1265,  et  seq.;  Ky. 
Stats.,  2836;  Burnett's  Code,  p.  735,  sees.  84  to  96;  Fox  v.  Mid- 
dlesborough  Town  Co.,  96  Ky.,  262;  s.  c.  16  Ky.  Law  Rep.,  455; 
8.  c  28  S.  W.  R.,  776;  Dulaney  v.  Bowman,  Burnett's  Code,  p. 
540;  Hammett  v.  Philadelphia,  65  Pa.  St.,  146;  Williamsport 
V.  Beck,  128  Pa.  St.,  147;  City  of  HarriElburg  v.  Segelbaum,  151 
Pa.  St,  172;   Philadelphia  v.  Bhret,  153  Pa.  St.,  1. 

4.  Delegated  authority  can  not  be  delegated,  so  when  a  board  of 

public  works  attempts  to  confer  its  duties  upon  any  one  mem- 
ber, all  the  proceedings  thereafter  become  nugatory.  Ky.  Stats.,  sees. 
2826,  2806,  2804,  2803,  2805,  2833,  2832,  2834,  2835,  2836;  Hydes 
V.  Joyce,  4  Bush,  464;  s.  c.  96  Am.  Dec,  311;  Detroit  Young 
Men's  Society  v.  Mayor  of  Detroit,  3  Mich.,  173;  Rice  v.  Richard- 
son, 1  Western  Law  Journ.,  395;  Tidd  v.  Rines,  26  Minn.,  201; 
Keith  V.  Hayden,  26  Minn.,  212;  "Recommend"  as  defined  by 
Webster;  Caldwell  v.  Rupert,  10  Bush,  179;  Preston  v.  Roberts. 
12  Bush,  570;  City  of  Burlington  v.  Keller,  18  Iowa,  65;  Wood 
V.  Brooklyn,  14  Barb.,  425;  Cullinan  v.  New  Orleans,  28  La. 
Ann.,  102;  Livingston  v.  City  Council,  41  Ga.,  21;  City  of 
Indianapolis  v.  Gas  Light  &  Coke  Co.,  66  Ind.,  396;  Pesterfield 
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V.  Vickers,  3  Cold.  (Tenn.),  205;  Hay  Wood  v.  Savannahp  12  Ga., 
304;  Davis  v.  City  of  Leitchfield,  145  111.,  313;  s.  c.  33  N.  E. 
R.,  8S8;  JudsoQ  v.  Reardon,  16  Minn.,  341;  Com.  v.  Turner, 
1  Cush.,  493;  17  Am.  &  Eng.^  Ency.  of  Law,  251-2;  Thompson  v. 
Schermerkorn,  6  N.  Y.,  96;  Craycraft  v.  Selvage,  10  Bush,  696; 
Worthlngton  y.  Covington,  22^  Ky.,  265;  Broadway  Baptist 
Church  V.  McAtee,  8  Bush,  508;  s.  c.  8  Am.  Rep.,  480. 

5.  To  impose  hardens  upon  lot  oiwners  for  municipal  improvements, 
the  law  relating  to  the  giving  notice  must  be  strictly  complied 
with.  '  Where  this  is  not  -done,  the  lot  owner  can  not  be  held 
liable  for  a  street  assessment,  Ky.  Stats.,  sec.  2829;  Hydes 
v.  Joyce,  4  Bush,  464;  s.  c.  96  Am.  Dec.,  811;  Thompson  v. 
Schermerhorn,  6  N.  Y.,  92;  s.  c.  65  Am.  Dec,  385;  French  v. 
Edwards,  13  Wall.,  506;  Com.  v.  Mitchell,  3  Bush,  25;  s.  c 
96  Am.  Dec,  192. 

C  Where  a  city  charter  provides  that  the  lot  owner  shall  be  liable 
for  the  construction  of  a  street,  and  the  city  at  large  for  the 
reconstruction,  the  <;ity  has  no  power  to  require  the  contractor 
for  constructing  a  street  to  give  bond,  that  he  will  keep  the 
same  in  repair  for  five  years,  as  that  imposes  the  duty  of  re- 
constructing the.  street  upon  the  property  owners.  Louisville 
V.  Henderson,  5  Bush,  515;  Covington  v.  Dressman,  6  Bush^ 
211;  Ky.  Stats.,  sec  2833;  Brown  v.  Jenks,  98  Cal.,  10;  s.  c 
82  Pac,  10; -Burnett  v.  Lewellyn,  32  Pac,  70;  Excelsior  Pay. 
Co.  V.  Leach,  34  Pac,  116;  Same  v.  Pierce,  33  Pac,  727;  Brown 
V.  Baker,  38  Pac,  728;  Brown  v.  Winship,  33  Pac,  728;  Peo- 
ple V.  MaJier,  56  Hun,  83;  McAllister  v.  Tacoma,  37  Pac,  447; 
Fehler  v.  Gosnell,  99  Ky.,  380;  Boyd  v.  Milwaukee,  92  Wis., 
458;  Schnectady  v.  Trustees  of  Union  College,  66  Hun,  179; 
Same  v.  Same,  144  N.  Y.,  241;  Morse  v.  Westport,  110  Mo.,  502; 
Vardinrv.  St.  Louis,  131  Mo.,  26;  s.  c.  33  S.  W.,  493;  "Maintain* 
as  defined  by  Webster  and  Worcester;  Moon  v.-  Durden,  2 
Exch.,  21;  Railroad  v.  Goodman,  4  N.  E.  R.  (Ind.),  163;  "Re- 
pair" as  defined  by  Webster;  Street  Railway  Co.  y.  QalveBtozL, 
69  Tex.,  663;  Railroad  v.  Pittsburg,  80  Pa.  St,  76. 

7.  In   street  assessments  no  greater  number  of   square   feet   can 

be  taxed  on  one  side  than  on  the  other.  Preston  v.  Roberts, 
12  Bush,  570;  Loeser  v.  Redd  Bros.,  14  Bush,  18. 

8.  If  a  contractor  has  placed  it  out  of  his  power  to  compel  a  proper 

distribution  of  the  assessment,  he  Is  estopped  to  claim  enforce- 
ment as  to  others. 
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9.  It  is»  against  public  policy  for  a  street  contractor  and  his  surety 

to  be  partners. 

10.  The  assertion  of  a  lien  on  real  property  for  street  improvements 
is  a  cloud  upon  the  title  of  the  lot  owners,  and  when  so  asserted, 
unju9tly»  a  bill  will  lie  in  equity  to  cancel  ihe  same.'  Marvin 
V.  Saratoga,  ^56  Hun,  510;   Dudley  v.  Frankfort,  12  B.  M.,  610. 

JUDGE  PAYNTEJR  DEXivEajED  the  ofinton  of  the  court. 

This  action  is  bfought  against  prox)erty  owners  to  re- 
cover the  cost  of  improving  Highland  avenue  from  the 
north-easterly  line  of  East  Broadway  to  the  center  line  of 
Everett  avenue,  if  extended.  The  ordinance  providing  for 
the  improvement  reads  as  follows:  ^*That  the  carriage- 
way of  Highland  avenue,  from  the  northeasterly  line  of 
East  Broadway  to  the  center  line  of  Everett  avenue  (if  ex- 
ffended),  shall  be  thirty  (30)  feet  in  width,  and  shall  be  im- 
proved by  grading,  curbing,  and  paving  with  vitrified  brick 
or  block  pavement,  with  corner  stones^at  the  intersection 
of  streets  and  alleys,  and  footway  crossings  across  all  in- 
tersecting streets  and  alleys.  Said  work  shall  be  done  in 
accordance  with  the  designs  and  dimensions  shown  upon 
the  drawings  on  file  in  the  office  of  the  Board  of  Public 
Works,  and  as  designated  in  an  ordinance,  entitled  *An  or- 
dinance concerning  the  improvement  of  streets'  with  vitri- 
fied brick  or  block  pavement,'  approved  the  5th  day  of  Feb- 
ruary, 1894;  and  at  the  cost  of  the  owners  of  ground  oii  the 
northwesterly  side  of  Highland  avenue  between  East  Broad- 
way and  a  line  at  right  angles  to  Highland  avenue,  pass- 
ing through  a  point  where  the  center  line  of  Everett  ave- 
nue (if  extended)  would  intersect  the  northwesterly  line  of 
Highland  avenue,  -and  extending  back  to  a  line  two  hun- 
dred and  thirty-five  feet  distant  from,  and  parallel  to. 
Highland  avenue,  and  on  the  southeasterly  side  of  High- 
land avenue,  between  East  Broadway  and  Everett  avenue, 
and  extending  back  to  a  line  two  hundred  and  thirty-five 
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feet  distant  from,  and  parallel  to,  Highland  avenue;  the 
cost  to  be  equally  apportioned  among  the  owners  of  prop- 
erty according  to  the  number  of  square  feet  of  ground 
owned  by  the  parties,  respectively,  within  the  limits  above 
set  out,  and  that  all  ordinances  in  conflict  herewith  be, 
and  are  hereby,  repealed." 

The  principal  objections  urge*  to  the  validity  of  the  or- 
dinance are:  (1)  It  attempts  to  charge  the  whole  cost  ot 
the  work,  including  carriageway  and  curbing,  to  the  de- 
fined tax  district,  hy  the  square  foot;  (2)  in  failing  to  make 
any  provision  for  the  additional  charge  of  25  per  cent, 
against  corner  lots;  (3)  that  the  Board  of  Public  Works  did 
not  recommend  the  passage  of  the  ordinance. 

The  general  council,  in  passing  the  ordinance,  was  con- 
trolled by  section  2833,  Kentucky  Statutes,  which  reads  as 
follows:  "When  the  improvement  is  the  original  construc- 
tion of  any  street,  road,  lane,  alley  or  avenue,  such  im- 
provement shall  be  made  at  the  exclusive  cost  of  the 
owners  of  lots  in  each  fourth  of  a  square,  to  be  equally  ap- 
portioned by  the  Board  of  Public  Works  according  to  the 
number  of  square  feet  owned  by  them  respectively,  except 
that  corner  lots  (say  thirty  feet  front  and  extending  back 
as  may  be  prescribed  by  ordinance)  shall  pay  25  per  cent. 
moi!e  than  others  for  such  improvements.  Each  subdivi- 
sion of  territory  bounded  on  all  sides  by  principal  streets 
shall  be  deemed  a  square.  When  the  territory  contiguous 
to  any  public  way  is  not  defined  into  squares  by  principal 
streets,  the  ordinance  providing  for  the  improvement  ,of 
such  public  ways  shall  state  the  depth,  on  both  sides  front- 
ing said  improvement,  to  be  assessed  for  the  cost  of 
making  the  same,  according  to  the  number  of  square  feet 
owned  by  the  parties  respectively,  within  a  depth  as  set 
out  in  the  ordinance."     It  is  averred  in  the  petition  that 
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the  improvement  was  the  original  construotibn  of  the 
street;  that  the  territory  contiguous  to  the  street  where 
the  improvement  was  made  was  not  defined  into  squares  by 
principal  streets;  that  the  ordinance  fixed  the  depth,  on 
both  sides  fronting  the  improvement,  to  be  assessed  for 
the  cost  of  making  the  same,  according  to  the  number  of 
square  feet  owned  by  the  parties,  respectively,  within  the 
depth  which  was  designated  in  the  ordinance. 

We  will  consider  the  objections  urged  to  the  validity  of 
the  ordinance  in  the  order  stated: 

1.  When  the  improvement  is  an  original  construction,  it 
is  made  at  the  exclusive  cost  of  the  owners  of  lots.  When 
the  territory  which  shall  comprise  the  taxing  district  is 
bounded  by  principal  streets,  the  Board  of  Public  Works 
is  required  to  apportion  the  cost  to  the  owners  of  the  lots 
in  each  fourth  of  a  square  according  to  the  number  of 
square  feet  owned  by  them,  respectively,  except  that  cor- 
ner lots  of  certain  dimensions  shall  pay  25  per  cent,  more 
than  others  for  such  improvement.  It  is  within  the  power 
of  the  general  council,  by  ordinance,  to  declare  where  the 
improvement  shall  be  made,  and  how  it  shall  be  made:  but 
the  General  Assembly  has  declared  how  the  cost  shall  be 
apportioned  when  the  territory  is  defined  into  squares  by 
principal  streets,  and  that  it  shall  be  done  by  the  Board  of 
Public  Works.  The  General  Assembly  has  likewise  pro- 
vided how  the  territory  contiguous  to  a  public  way,  which 
is  not  defined  into  squares  by  principal  streets,  shall  bear 
the  burden  of  an  improvement  of  a  street  by  original  con- 
struction. When  such  is  the  case,  the  general  council,  by 
ordinance  providing  for  the  improvement,  is  required  to 
state  the  depth,  on  both  sides  fronting  the  improvement  to 
be  assessed  for  the  cost  of  making  the  same,  according  to 
the  number  of  square  feet  owned  by  the  parties,  respect- 
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ively,  within  the  depth  as  set  out  in  the  ordin^lnce.  The 
ordinance  in  question  did  this  in  full  compliance  of  the  re- 
quirements of  the  statute. 

2.  While  the  ordinance  says  the  cost  of  improvement  is 
to  be  equally  apportioned  among  the  owners  of  property, 
according  to  the  number  of  square  feet  of  ground  owned 
by  the  parties,  respectively,  within  the  limits  designated, 
«till,  if  the  language  of  the  ordinance  indicates  the  general 
<;ouncil  attempted  to  regulate  the  cost  of  curbing,  it 
amounts  to  a  mere  expression  of  opinion  that  the  curbing 
should  be  paid  for  by  the  parties  owning  the  lots  according 
to  the  number  of  square  feet  owned  by  them. 

Section  2835,  Kentucky  Statutes,  regulated,  at  the  time 
of  the  improvement,  the  cost  of  making  curbing,  and  which 
required  it  to  be  apportioned  to  the  front  foot  as  owned  by 
the  parties,  respectively,  fronting  on  the  improvement,  ex- 
cept that  each  corner  lot  shall  pay  the  cost  of  its  sidewalk 
intersection.  The  mere  fact  that  the  general  council  may 
have  entertained  an  erroneous  opinion  as  to  how  the  cost 
of  curbing  should  be  apportioned  does  not,  in  the  slightest 
degree,  affect  the  validity  of  the  ordinance,  in  so  far  aB  it 
orders  the  improvement  and  defines  the  boundary  of  the 
territory  which  is  to  pay  the  cost  of  it. 

3.  The  objection  urged  to  the  validity  of  the  ordinance, 
that  the  Board  of  Public  Works  did  not  recommend  its 
passage,  is  fully  answered  by  the  statement  that  it  is  ex- 
pressly alleged  in  the  petition  that  the  ordinance  was 
passed  on  the  recommendation  of  the  Board  of  Public 
Works.  If  what  we  have  said  does  not  sufficiently  answer 
the  objection  urged,  a  complete  answer  thereto  is  made  in 
section  2834,  Kentucky  Statutes,  wherein  it  is  said: 
-^'Payments  may  be  enforced  upon  the  property  bound 
therefor  by  proceedings  in  court;  and  no  error  in  the  pro- 
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ceedings  of  the  general  council  shall  exempt  from  payment 
after  the  work  has  been  done  as  required  by  either  the  or- 
dinance or  contract;  but  the  general  council,  or  the  courts 
in  which  suits  may  be  pending,  sliall  make  all  corrections, 
rules  and  orders  to  do  justice  to  all  parties  concerned." 

It  is  averred  that  the  work  contemplated  by  the  ordi- 
nance was  done  as  required  by  the  contract.  The  mani- 
fest purpose  of  the  Legislature,  in  the  use  of' the  language 
quoted,  was  to  modify  the  rule  of  strict  construction  with 
reference  to  the  statutes  and  proceedings  thereunder,  im- 
posing burdens  upon  the  taxpayer  for  the  improvement  of 
public  ways,  and  to  establish  a  rule  which  would  author- 
ize the  general  council,  or  the  courts  in  which  suits  might 
be  brought,  to  enforce  claims  against  property  owners,  to 
make  all  corrections  and  rules  and  orders,  -so  as  to  do  jus- 
tice to  all  parties  concerned,  where  it  appeared  the  im- 
provement had  been  jaade  as  required  by  either  the  ordi- 
nance or  contract. 

The  appellants  Gleason  and  others  filed  a  demurrer  to 
the  answer  of  the  defendants  and  the  court  made  it  relate 
to  the  petition,  and  sustained  it  thereto.  The  appellants 
Gleason  and  others  amended  their  petition,  and  the  de- 
fendants filed  a  demurrer  to  it  as  amended,  which  the 
court  sustained,  and,  declining  tor  plead  further,  it  was  dis- 
missed. The  court  rendered  judgment  against  the  city  for 
the  cost  of  the  improvement,  although  the  case  was  not 
disposed  of  upon  its  merits. 

Notwithstanding  it  was  averred  in  the  petition  that  the 
improvement  was  an  original  construction,  the  court  ad- 
judged that  it  was  a  re-consiruction,  and  for  that  rea- 
son gave  judgment  against  the  city.  This  was  error.  If 
the  ciiy  is,  or  can  be  made  liable  for  the  cost  of  the  im- 
provement, the  case  had  not  reached  that  stage  which  an- 
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thorized  the  coart  to  render  judgment  against  it.  The 
question  as  to  whether  the  answer  states  a  defense  is  not 
before  us. 

The  judgment  is  reversed  on  each  appeal  for  proceed- 
ings consistent  with  this  opinion. 
JUDGE  PAYNTESR'S  besponse  to  petition  fob  ▲  beheabino. 

The  ordinance  under  which  the  improvement  was  madp- 
passed  the  lower  board  of  the  general  council  on  Septem* 
ber  29,  1892,  and  the  upper  board  on  October  13,  1892. 
Part  of  the  city  charter  which  was  in  force  at  the  time  the 
ordinance  was  passed  reads  as  follows:  ^^But  no  ordinance 
for  any  original  improvement  mentioned  in  this  act,  shall 
.  pass  both  boards  of  the  general  council  at  the  same  meet- 
ing, and  at  least  two  weeks  shall  elapse  between  the  pass- 
age of  any  such  ordinance  from  one  board  to  the  other/' 

Counsel  contends  that  the  ordinance  is  void  because  two 
weeks  d  not  elapse  between  the  passage  of  the  ordinance 
from  one  board  to  the  other.  This  precise  question  was 
decided  m  Fehler  v.  Gosnell,  99  Ky.,  380  [35  S.  W.,  1125] ; 
the  court  holding  that  an  ordinance  which  passed  the  lower 
board  of  the  general  council  on  April  5th,  and  the  upper 
board  on  April  19th,  was  a  compliance  with  the  statutory 
provision.  The  court  erred  in  sustaining  a  demurrer  to  the 
petition,  and  in  dismissing  it  against  Bamett  and  render- 
ing judgment  against  the  city  for  the  amount  of  the  claim 
sought  to  be  recovered  against  him.  If  Gleason  et  ah  are 
entitled  to  recover  against  the  city  at  all  (which  it  is  not 
necessary  for  us  to  decide  here),  the  time  to  do  so  had  not 
arrived,  and  it  may  be  finally  determined  that  Barnett's 
property  is  liable  for  the  payment  of  the  claims  in  suit 

The  judgment  on  each  appeal  is  reversed  for  proceedings 
consistent  with  this  opinion. 
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<3ask  12— action  for  USURY— Mabch  14. 


Payne  v.  Henderson. 


APPEAI«  FROM   JEFFEESON   CIBCUIT  COURT,   CHANCEBT  DIVISIOW. 

UsuBT — Ijoath  Thbouqh  Bbokeb. — ^A  loan  of  money  at  seven  per 
cent,  the  lender  receiving  six  per  cent,  and  the  broker  through 
whom  the  loan  was  effected  receiving  one  per  cent,  was  usur- 
ious and  rendered  the  lender  liable  for  the  excess.  In  such  case 
it  is  held  that  the  broker  was  agent  for  the  lender. 

JOHN  MASON  BROWN  and  E.  L.  McDONALD  fob  the  appellant. 

1.  Usury  may  be  recovered  as  long  as  it  can  be  traced,  whether 

exacted  by  the  lender  or  by  the  agent  of  the  lender.  Bank  of 
U.  S.  V.  Owens,  2  Peters  (U.  S.),  5^1;  Smith  v.  Berry,  5  B. 
M.,  317;  Rudd  v.  Planters'  Bank,  78  Ky.,  513;  Pitzpatrick  v. 
Apperson,  79  Ky.,  272;  Maglll  v.  Mercantile  Trust  Co.,  81  Ky., 
130. 

2.  Where  a  lender  of  money  pays  her  agent  nothing  for  the  ser- 

vices, she  will  be  presumed  to  know  that  they  were  collecting 
fees  or  commissions  from  the  borrower.  Bank  v.  Flint  54  Ark., 
40. 

3.  A  loan  made  by  the  regular  agents  of  the  lender  by  which  the 

borrower  was  to  pay  such  agent  a  certain  sum  for  his  commission 
in  addition  to  the  highest  legal  rate  of  Interest  is  usurious  where 
there  was  a  previous  agreement  between  the  lender  and  his 
agent  that  the  latter  would  act  as  his  agent  but  would  obtain 
compensation  for  his  services  as  such  agent  by  way  of  commis- 
sions exacted  from  the  borrower.  Fowler  v.  Equitable  Trust 
Co.,  141  U.  S.,  385;  Whaley  v.  Amer.  F.  L.  Mort  Co.,  74  Fed. 
Rep.,  73;  Payne  v.  Newcomb,  100  III.,  611;  Texas  Loan  Agency 
T.  Hunter,  35  S.  W.  R.,  399;  Dayton  v.  Dearholt,  55  N.  W.  R.,  147. 

4.  A  loan  of  money  is  usurious  where  It  appears  that  the  lender  was 

to  receive  excessive  interest,  or  that  a  bonus  or  commission  was 
paid  to  the  agent  of  the  lender  with  his  knowledge  or  under 
circumstances  from  which  his  knowledge  will  be  presumed, 
which  commission  when  added  to  the  interest  will  exceed  the 
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lawful  rate  of  Interest.  Bank  v.  Flint,  54  Ark.,  40;  Borscheling's 
Exr.  T.  Trefz,  4  N.  J.  Eq,,  502. 

&.  An  assignment  signed  hj  the  borrower  in  which  he  agrees  to  re- 
tain as  his  agent  the  agent  of  the  lender  and  to  g;)ay  said  agent 
a  commission,  is  void  and  will  in  no  way  bar  or  prejudice  his 
right  to"  recover  usury  so  paid  by  him.  Bank  v.  Flint,  54  Ark.,  40; 
*  Sherwood  v.  Roundtree,  32  Fed.  Rep.,  113;  New  Eng.  Mortgage 
Co.  V.  Hendrickson,  vol.  14  "Reporter."  ^ 

6.  Even  ifthe  agent  of  the  lender  disobeyed  the  positive  instruction 
of  the  lender  and  collected  udury  in  the  guise  of  fees  or  commis- 
sions the  lender  is  liable.  Stephens  v.  Olsom,  64  N.  W.  R.,  898; 
Fitzgerald  v.  Maupin,  5  Ky.  Law  Rep.,  242. 

DODD  &  DODD  fob  the  appellee. 

The  payment  of  the  $375  to  Buckner,  Cummihs  ft  Co.  was  made 
by  the  borrower  as  an  independent  transaction  and  in  the  trans- 
action the  brokers  were  not  acting  as  the  agents  of  Mrs.  Hender- 
son. 27  Am.  &  Eng.  Ency.  of  Law,  pp.  1003,  1004;  Mechem  on 
Agency,  sec.  475;  George  v.  New  England  Security  Co.,  20  So. 
Rep.,  32;  Thruston  v.  Cornell,  38  N.  Y.,  281;  Eldridge  v.  Reed, 
2  Sweeney  (N.  Y.),  155;  Merck  v.  Am.  Freehold  Land  Mort. 
Co.,  79  Ga.,  213;  Attillle  v.  Waeehter,  33  Wis.,  253;  Crane  v. 
Hubble,  7  Paige  (N.  Y.),  413;  Beadle  v.  Munson,  30  Conn.,  175; 
Wyllis  V.  Ault,  46  Iowa,  46;  Grant  v.  Phoenix  Life  Ins.  Co..  121 
U.  S.,  118;  Call  v.  Palmer,  116  U.  S.,  98;  Dryfus  v.  Burns,  53 
Fed.  Rep.,  420;  Wheley  v.  Am.  Freehold  Land  Mortgage  Co., 
74  Fed.  Rep",  73. 

JUDGE  WHITE  deuvebkd  the  opinion  of  the  coubt. 

The  appellant,  J.  B.  Payne,  brought  this  action  seeking 
to  recover  of  appellee  the  sum  of  |375,  alleged  to  have 
been  paid  by  him  to  appellee,  in  excess  of  the  principal 
and  legal  interest,  on  a  debt  due  appellee  for  loaned 
money.  The  issue  presented  is  one  of  law  rather  than  of 
fact.  The  facts  as  proven,  and  about  which  there  is 
scarcely  a  dispute,  are  these:  In  1891,  Buckner  &  Cum- 
mins, a  firm  of  brokers  in  Tvouisville,  had  a  notice  in  one  of 
the  papers  that  they  loaned  money  at  seven  per  cent.     Ap- 
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•  pellant,  seeing  this  notice,  applied  for  a  loan  of  $7,500  for 
the.  term  of  -five  years.  At  that  time,  and  for  some  time 
before,  this  firm  of  brokers,  together  with  an  attorney,  in 
Louisville,  had  an  arrangement  with  the  appellee  to  lend 
money  for  her  on  real  estate.  Appellee  furnished  the 
money  to  the  brokers,  and  they  took  mortgages,  with  notes 
and  interest  coupons  atta:ched,  at  six  per  cent.  These 
notes  and  interest  at  six  per  cent,  were  paid  to  appellee, 
and  this  is  all  she  ever  received;  and  she  did  not  pay  to 
the  brokers  or  attorney  any  thing  for  their  services,  either 
for  drawing  the  mortgage  and  notes,  or  for  inspecting  the 
property  or  its  title.  She  received  net  six  per  cent,  on 
her  money  loajied.  Appellee  did  not  know  at  what  rate 
the  loan  was  .made  to  the  borrower.  But  the  proof  shows 
clearly  that  it  leas  understood  between  the  appellee  and 
the  brokers  and  attorney  that  for  their  services  the  bor- 
rower would  pay.  When  appellant  applied  for  this  loan 
to  the  brokers  he  was  informed  that  they  would  exact  of 
him  |15  for  expenses  in  visiting  the  land  to  appraise  same, 
and  to  go  to  examine  the  title.  This  was  paid,  and  about 
this  there  was  no  complaint.  Appellant  was  also  com- 
pelled to  pay  |375,  the  amount  sued  for,  out  of  the  loan. 
This  is  one  per  cent,  on  $7,500  for  five  years.  This  sum 
of  1375  was  retained  by  the  brokers  and  attorney  as  com- 
mission and  fees  for  their  services  about  the  loan.  The 
proof  shows  clearly  that  this  |375  was  deducted  from  the 
loan  of  17,500,  and  was  retained  by  the  brokers  and  attor- 
ney. No  part  of  it  was  ever  feturned  or  paid  to  the  appel- 
lee. The  interest  coupons  and  the  principal  debt  were 
paid  in  full  to*  appellee,  except  about  fl40,  which  is  not 
pleaded  as  an  offset  or  counter-claim. 

The  question  then  presented  is:    Can  appellant  recover 
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the  1375  paid  in  excess  of  the  legal  rate  of  interest?    Is 
it  usury  paid? 

It  is  clear  from  the  proof  that  the  brokers,  Buckner  & 
Cummins,  as  well  as  the  attorney  represented  the  appellee 
in  the  negotiations  for  and  consummation  of  the  loan. 
They  were  her  agents  to  see  that  the  security  offered  was 
ample,  that  the  title  was  perfect,  and  that  the  mortgage 
was  correctly  drawn  and  bound  the  property.  Bepresent- 
ing  appellee  as  they  did,  they  could  n6t  also  at  the  same 
time  represent  appellant. 

There  was  no  obligation  resting  on  appellant  to  pay  the 
agents  of  appellee,  but  this  obligation  rested  on  appellee 
herself. 

The  proof  shows  that  appellee  must  have  known  that  the 
borrowers  of  her  money  were  paying  her  agents  for  their 
services,  for  she  did  not  pay  them. 

In  the  case  of  Fowler  v.  Equitable  Trust  Co.,  141  U.  S,, 
384,  [12  Sup.  Ct.,  1],  the  Supreme  Court,  in  a  case  very  sim- 
ilar to  this  one,  said,  by  Justice  Harlan:  "We,  therefore, 
hold  that  the  exaction  by  the  trust  company's  agent,  pursu- 
ant to  his  general  arrangement  with  it,  of  commissions 
over  and  above  the  ten  per  cent,  interest  stipulated  to  be 
paid  by  the  borrower,  rendered  this  loan  usorious." 

In  the  case  of  Banks  v.  Flint,  54  Ark.,  40,  [14  S.  W., 
769],  a  case  very  similar  to  this  one,  the  court  said:  *To 
sustain  the  plea  of  usury,  it  must  appear  that  ex- 
cessive interest,  was  paid  to  the  lender,  or  that  a 
bonus  or  commission  was  paid  to  the  agent  of  the  lender 
with  his  knowledge,  or  under  circumstances  from  which  his 
knowledge  will  be  presumed,  which  commission,  when 
added  to  the  interest  paid  or  to  be  paid  the  lender,  would 
exceed  the  lawful  rate.  .  .  .'*  Concluding,  the  court 
says:    "But  it  also  knew  that  the  services  had  been  ren- 
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deredy  that  it  had  enjoyed  the  benefit  thereof,  and  that  it 
had  paid  nothing  therefor.  This  would  give  it  I'eaaonable 
notice  that  the  borrower,  the  only  other  person  interested, 
had  paid  for  it."  The  court  adjudged  the  transaction 
usurious. 

In  the  case  of  Fitzgerald,  Trustee,  v.  Maupin's  Adm'r,  re- 
ported 5  Ky.  Law  Rep.,  242,  decided  by  this  court  Septem- 
ber 15,  1883,  the  facts  appeared  that  Maupin  executed  his. 
note  for  |3,500  and  actually  received  only  $2,956.50,  to- 
gether with  f24  paid  for  insurance,  the  difference  being 
f519.50.  Of  this  sum  of  |519.50,  the  sum  of  |117.50  was  for 
commissions  to  Roe  &  Lyon,  brokers,  who  negotiated  the 
loan,  and  the  balance  was  discount  or  interest  paid-in  ad- 
vance. The  court  held  the  transaction  usurious  as  to  the 
whole  sum  of  1519.50,  and  said :  "The  decedent  having  paid 
the  interest  up  to  his  death,  the  proper  judgment  for  the 
court  below  to  render  was  in  giving  to  the  appellajit  inter- 
est at  six  per  cent,  on  the  amount  of  money  received  by  the 
api>ellee's  intestate.  The  court  will  not  stop  to  inquire 
whether  Roe  &  Lyon  were  the  agents  of  the  one  party  or 
the  other,  as  the  statement  of  the  case  is  conclusive  of  the 
object  in  view  by  the  party  making  the  loan.'' 

The  reasoning  of  these  cases,  and  of  others  that  might 
be  cited,  seems  to  be  conclusive  of  the  question.  It  is 
plain  to  us  that  this  transaction  as  made  was  but  a  de- 
vice intended^to  evade  the  usury  laws.  The  brokers  noti- 
fied the  public  that  they  Would  lend  money  at  seven  per 
cent,  interest.  This  is  the  exact  amount  charged  appel- 
lant, and  for  the  excess  over  six  per  cent. — f 375 — ^appellant 
is  entitled  to  recover. 

Judgment  reversed,  and  cause  remanded,  with  direc- 
tions to  render  judgment  for  appellant,  and  for  further 
proceedings  consistent  herewith. 
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106   iS        Case   13— RESCISSION   FOR   FRAUDULENT    MISRBPRESJpNT^l- 
^l^^  TION-Maech  14. 

ell8  408 


^^^^  ^       Livermore  v.  Middlesborough  Town  Lands  Co. 

APPEAI,  l^BOM    HELL   CIBCUIT    COUKT. 
\ 

Rescission — ^Fbaud  as  Grounds  of. — In  order  to  establish  fraud  against 
which  equity  will  relieve,  it  must 'appear  that  the  misrepresen- 
tation was  a  material  fact  (as  distinguished  from  opinion),  at 
the  time  or  previously  existing,  and  not  a  mere  promise  for  the 
future;  such  misrepresentation  must  be  relied  upon  by  the 
person  whose  action  Is  Intended  to  be  influenced,  and  must  be 
made  with  Knowledge  of  its  faJsity,  or  under  circumstances 
w»hich  did  not  justify  a  belief  of  its  truth.  Tested  by  this  rule 
the  defendant  failed  to  make  out  a  case  of  fraud  entitling  him 
to  a  rescission  of  his  contract  of  purchase. 

G.  W.  SAULSBBKRY  for  the  ^Tfvuj^isr, 

1.  The  facts  developed  by  the  testimony  show  actual  fraud  on  the 

part  of  the  promoters  of  the  Middlesborough  Company  In  the 
-^  contract  In  which  the  notes  sued  on  were  executed. 

2.  BC  a  statement  df  fact  actually  is  not  true,  is  made  by  a  person  who 

hontestly  believes  it  to  be  true,  but  under  such  circumstances  as 
devolved  upon  him  the  duty  of  knowing  its  truth,  such  repre- 
«  sentations  are  fraudulent  in  equity,  as  nothing  overcomes  a  pre- 
existing duty  of  knowing  and  telling  the  truth. 
Citations:  Peyton  v.  Butler,  3  Hayw.,  Tenn.,  141;  Barnard  v.  Rorer 
Iron  Co.,  1  Pickle,  139;  Smith  v.  Harrison,  2  Heisklll,  241;  Lewis 
V.  McLemore,  10  Yerger,  238;  ^aldwin  v.  Franklin,  8  Lea,  67; 
Bigelow  on  Frauds,  484;  50  American  St  '  Rep..  285: 
3  Yerger,  178;  50  Am.  Dec,  130;  2  Pom.  Eq.  Jur.,  879-880; 
Cooley  on  Torts,  494,  501;  8  Am.  &  Eng.  Ency.  of  Law,  642; 
Bigelow,  497-535,  44,  5;  Lawson  R.  R.  &  P.,  2356,  2342;  Bullett 
V.  Farran,  18  Am.  St.  R.,  485;  Haxter  v.  Bast,  11  Am.  St.  R., 
877;  Winston  v.  Gwathmey,  8  B.  M..  19;  Babcock  v.  Case.  61 
Pa.  St.,  427;  Prewitt  v.  Trimble,  92  Ky.,  176;  36  Am.  St.  R.. 
586;   Greenleaf  on  Ev.,  1  vol.,  441;   Rohrschneider  v.  Knicker- 
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bocker  Ins.  Co.,  76  N.  Y.,  200-16;  2  Pom.,  88;  Carter  V.  McNutt, 
Trustee,  13  Ky.  Law  Rep..  922. 

C.  C.  TURNER  ON  the  same  side.      (GEO.  W.  SAULSBBRRY  of 

COUNSEL.) 

1.  In  support  of  the  second  point  made  by  Mr.  Saulsberry,  counsel 

cited:  Tiedeman  on  Sales,  p.  161,  sec.  160;  Prewitt  v.  Trimble, 
92  Ky^  176;  Blgelow  on  Fraud,  vol.  1,  p.  411.  414,  415;  Pendaris 
V.  Gray.  41  Tex.,  326;  Wilson  v.  Carpenter,  91  Va.,  183;  Carter 
V.  McNutt,  13  Ky.  Law  Rep.,  879;  Bigelow  on  Fraud,  p.  42&; 
Tarkington  v.  Parvis.  128  Ind.,  182. 

2.  In  response  to  the  point  made  in  oral  argument  that  appellant 

was  estopped  by  bis  connection  with  the  appellee  company  to 
iplead  the  fraud  which  was  practiced  upon  him  by  it,  counsel 
urged  that  appellant  had  no  sort  of  connection  with  any  of 
said  corporations  at  all  after  the  sale  of  lots  which  was  sought 
to  be  rescinded. 

J.  R,   SAMPSCW  FOB  THE  APPELLEE.    ( J.  W.  ALCORN,  J.  H.  TINSLEY, 
CHAPMAN  ft  SAMPSON,  of  counsel. 

From  the  papers  as  shown  in  the  record,  there  has  been  na 
fraud  perpetrated  by  this  company  upon  appellant  in  this  trans- 
action. Pldcock  V.  Swift.  51  N.  J.  Eq.  (6  Dickinson  405); 
Tinsley  v.  Ogg,  7  Dana.  385;  21  Am.  &  Eng.  Ency.  of  Law.  84- 
90;  2  Pom.  Eq.,  881;  8  Am.  &  Eng.  Ency.  of  Law.  653;  notes; 
Musick  y.  Gatzmeyer,  47  111.  App..  329;  8  Am.  &  Eng.  Ency.  of 
Law,  637;  Southern  Development  Co.  v.  Silva,  125  U  S.  Supt. 
Ot.,  680;  Pom.  Eq.,  sees.  855,  856;  Jasper  v.  Hamilton.  3  Dana, 
284;  Wakeman  v.  Dalley. '51  N.  Y.,  27;  Marsh  v.  Bilker,  40 
N.  Y.,  566;  Meyer  v.  Amidon,  45  N.  Y..  169;  Kuntz  v.  Kennedy, 
79  N.  Y.  Sup.  Ct.  314;  Wade  v.  Ringo,  25  S.  W.  R.,  907; 
Breemersch  v.  Linn,  59  N.  W.  R..  314;  Lawson's  Rights.  Remedies 
and  Practice,  vol.  5.  sees.  2344,  2345;  Brandt  Surety  &  Guaranty, 
sec.  404;  First  Natl.  Bank  of  Stanford  v.  M^ttingly,  14  Ky. 
Law  pep..  69;  Sawyer  v.  Prickett,  86  U.  S.,  107;  Ball  v.  Lively, 
4  Dana,  370;  Tanner  v.  Clark,  Carter  v.  McNutt,  13  Ky.  Law  Rep., 
922;  Huls  v.  Black,  14  Ky.  Law  Rep.,  805;  Turner  v.  Cape  Fear 
Co.,  2  Devereux.  239;  61  Penn.  St.  R..  427;  10  Yerger.  238;  3 
Yerger,  178;  3  Hayward  141;  1  Pickle,  141;  2  Heiskell.  243; 
18  Am.  St.  R.,  485;  11  Am.  St.  Rep.,  877;  Prewitt  v.  Trimble, 
92     Ky.,      176;      Stewart      v.      Dougherty,      3      Dana,      481; 
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Bufofd  V.  Brown,  6  B.  M.,  553;  MarkBbury  v.  Tay- 
aor,  10  Buflh,  520;  Campbell  v.  Hillman,  15  B.  M., 
518;  Phelps  v.  Qulnn,  1  Bush,  378;  English  v.  Thomas- 
son,  82  Ky.,  280;  Nell  v.  Nell,  16  Ky.  Law  Rep.,  195;  Rufner 
V.  Riley,  81  Ky.,  166;  Wood  v.  Wood,  78  Ky.,  628;  Fisher  v. 
May,  2  Bibb.,  450;  Gore  v.  Peak  15  Ky.  Law.  Rep.,  279;  Bran- 
'  nin  ft  Co.  V.  Loving,  ftc.  16  Ky.  Law  Rep.,  331;  Trimble  v. 
Reid,  17  Ky.  Law  Rep.,  494;  Same  v.  Ward,  17  Ky.  Law  Rep., 
509;  Banque  PYanco,  ftc,  v.  Browne,  34  Fed.  Rep.,  190;  Ewing, 
T.  White,  6  Fed.  Rep.,  451;  Slaughter  v.  Gerson,  13  Wallace, 
235;  Company  v.  Newland,  39  Pac.  Rep.,  36. 

CHAPMAN  ft  SAMPSON  in  a  supplemental  bbjef  fob  the  appellee. 

1.  Under  the  pleadings  the  Judgment  is  correct  and  should  be  af- 

firmed regardless  of  eridence.  The  plea  of  estoppel  should  be 
sustained. 

2.  The  appellant  can  not  be  heard  to  ask  a  rescission  bQpause  he  has 

ratified  the  contract  and  because  he  has  waited  too  long  and  be- 
cause his  counter-claim  for  rescission  is  not  good  in  that  it  fails 
to  show  prompt  intention  to  disavow  the  contract 

3.  If  all  representations  and  promises  which  failed  of  performance 

were  representations  and  promises  and  mere  statements  of 
hopes  and  expectations,  and  not  made  with  purpose  of  deceiv- 
ing, but  In  good  faith,  they  can  not  <be  made  the  basis  of  an 
action  or  defense. 

4.  There  is  an  entire  failure  of  proof  of  fraud  in  the  failure  to 

prove  knowledge  that  the  statements  were  not  true  or  intended 
to  deceive. 
Citations:  Stwart  v.  Dougherty,  3  Dana,  481;  Ball  v.  Lively, 
4  Dana,  373;  Buford  v.  Brown,  6  B.  M.,  653;  Lightbum  v. 
Cooper,  1  Dana,  275;  Marksbury  v.  Taylor,  10  Bue^,  520;  Camp- 
bell V.  Hlllman,  15  B.  M.,  518;  Phelps  v.  Quinn,  1  Bush,  378; 
English  V.  Thomasson,  82  Ky.,  280;  Prewitt  v.  Trimble,  13  Ky. 
Law  Rep.,  581;  Neel  v.  Neel,  16  Ky.  Law  Rep.,  195;  Ruftner  v. 
Ridley,  81  Ky.,  166;  Wood  v.  Wood,  78  Ky.,  628;  Fisher  v.  May, 
2  Bibb.,  450;  Waters  v.  Mattingly,  1  Bibb.,  245;  Jasper  v.  Ham- 
ilton, 3  Dana,  280;  Peak  v.  Gore.  15  Ky.  Law  Rep.,  279;  Bran- 
nln  ft  Co.  V.  Loving,  ftc,  6  Ky.  Law  Rep.,  331;  Trimble  v.  Reid. 
17  Ky.  Law  Rep.,  494;  Same  v.  Ward,  17  Ky.  Law  Rep.,  609; 
Banque  Franco  Egyptienne  v.   Brown,   34      Fed.     Rep.,     190; 
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Ewing  T.  Whlte»  68  Fed.  Rep.,  461;  Slaughter  v.  Gerson,  13  Wall., 
235;  Company  v.  Nenvland,  39  Pao.  Rep.,  36. 

JUDGE  DuR£iLLiE  delivered  the  opi.\ion  op  the  coubt. 

The  appellee,  the  Middlesborough  Town  Lands  Company, 
a  Kentucky  corporation,  brought  suit  against  appellant, 
averring  that  on  the  17th  day  of  October,  1889,  the  Middles- 
borough  Town  Company  sold  Livermore  five  16ts  in  the 
city,  of  Middlesborough,  for  the  deferred  payments  upon 
each  of  which  Llvermore  executed  three  notes,  due  one, 
two  and  three  years  after  date.  The  note  due  one  year 
after  date  had  been  paid,  and  judgment  was  prayed  for 
the  amount  of  the  notes  due  at  two  and  three  years,  and 
for  the  enforcement  of  the^  vendor's  lien  retained  in  the 
deed,,  those  notes  having  been^  for  value,  assigned  to  ap- 
I>ellee.  To  this  petition  Livermore  filed  an  answer  and 
counter-claim,  alleging  that  the  town  company  was  formed 
for  the  purpose  of  engaging  in  speculation  and  '^booming" 
Yellow  Creek  Valley,  under  the  name  of  the  city  of  Mid- 
dlesborough; that  it  acquired  about  5,000  acres  of  land  in 
the  vicinity  of  Yellow  Creek  Valley  solely  for  the  pur- 
pose of  speculation;  that  it  was  unimproved  and  miles 
from  any  other  town,  and  that,  upon  acquiring  it,  the 
company  laid  off  a  large  part  of  it  in  blocks,  town  lots, 
streets,  alleys  and  parks;  that  the  territory  laid  out  had 
sufficient  area  to  erect  a  large  city;  that  the  company 
had  charts  and  maps  printed,  showing  spaces  set  apart 
for  various  large  manufacturing  establishments,  iron  fur- 
naces, spoke  factories,  etc,  and  laid  off  dummy  lines  and 
street  railways,  and  did  various  other  things  to  induce 
the  belief  by  the  public  that  a  large  and  prosperous  city 
would  soon  be  built;  that  thereupon  the  company  fraudu- 
lently gave  out  to  the  public  that  it  could  and  would  fuh 
fiU  its  promise^  commenced  the  construction  of  a  street- 
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car  line,  long  since  abandoned,  and  which  it  has  wholly 
failed  to  construct  or  operate;  that  it  has  parti j construct- 
ed a  dummy  line;  that  only  a  few  of  the  industries  marked 
off  on  the  charts  have  ever  existed,  except  in  imag- 
ination; that  there  has  been  partly  constructed  by  others 
than  the  company,  but  never  operated,  one  furnace  and 
one  steel  plant;  that  it  staked  off  and  showed  the  public 
where  it  intended  to  build  or  procure  the  building  of  a 
large  charcoal  furnace,  and  procured  the  fOlindation  to 
be  laid,  all  of  which  was  .done  for  the  fraudulent  purpose 
of  deceiving  the  public;  that  such  maps  were  circulated 
in  large  numbers  in  this  and  other  countries;  and  that 
the  company,  by  its  officers  and  agents,  represented  to 
the  public,  of  which  defendant  was  a  part,  and  to  defend- 
ant, and  by  printed  prospectuses  spread  broadcast  to  the 
public,  that  many  vast  enterprijies  had  been  established, 
and  8ecui"ed  to  be  established,  in  the  city  of  Middlesbor- 
ough,  to-wit,  the  Middlesborough  Building  &  Investment 
Company,  with  a  capital  of  $100,000,  and  flfteen  other 
named  enterprises,  the  capital  of  each  being  stated  in  the 
petition;  that  defendant  was  lured  to  the  town  of  Middles- 
borough,  and  to  purchase  the  property  for  which  the  notes 
sued  on  were  given,  by  those  advertisements  and  represen- 
tations, and  then  induced  to  buy  the  property  set  up  in  the 
plaintiff's  petition;''  that  he  had  now  ascertained,  and  the 
information  was  then  known  by  the  company,  that  no  such 
institutions  as  ten  of  the  institutions  theretofore  named  in 
the  answer,  with  any  capital,  had  been  procured  to  locate 
at  Middlesborough;  that  three  of  the  named  institutions 
had  a  much  less  capital  stock  than  had  been  represented, 
and  that  the  representations  in  regard  to  each  of  said  insti- 
tutions were  made  with  intent  to  defraud  and  decei\'e  the 
public  and  the  defendant;  that  one  of  the  named  institu- 
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tions,  the  Cumberland  Gap  Charcoal  Furnace,  was  ^om- 
menced  to  be  constructed  for  the  fraudulent  purpose  of 
deceiring  and  luring  the  public  into  the  belief  that  the  com- 
pany would  comply  with  its  representations,  but  that,  soon 
after  the  defendant  and  others  bought  property,  the  work 
thereon  ceased,  s^nd  nothing  further  has  been  done  towards 
its  completion;  that,  prior  to  his  purchase,  the  company,  by 
its  authorized  agents,  represented  that  tlie  iron  and  steel 
w^orks  would  be  immediately  constructed  and  pushed  to 
completion  as  rapidly  as  could  be  done,  and  wpuld  give 
employment  to  about  7,000  men,  but  that  none  of  such  iron 
and  steel  works  have  been  constructed  or  operated;  that 
the  company  represented  that  the  industries  already  se- 
cured to  be  located  in  Middlesborougb  wpuld  employ  at 
least  12,000  men,  and  he  relied  upon  these  representa- 
tions and  statements,  which  were  fraudulent;  that  none 
of  the  enterprises  had  been  established,  and  that,  by  rea- 
son of  such  failure,  the  property  is  almost  worthless,  and 
not  worth  more  than  one-fifth  of  the  amount  sued  for; 
that  if  the  representations  had  been  true,  Middlesborougb 
w^ould  now  be  a  city  of  40,000  or  50,000  inhabitants,  and 
the  property  purchased  worth  much  more  than  was  agreed 
to  be  paid;  that  the  appellee  is  the  successor  of  the  town 
company,  being  the  same  company  re-organized  in  a  dif- 
ferent name;  and  that  it  took  the  notes  with  knowledge  of, 
and  subject  to,  all  existing  defenses.  He  prayed  that  the 
notes  should  be  canceled. 

In  a  second  paragraph,  reiterating  the  averments  of 
the  first  paragraph,  and  averring  that  the  matters  and 
things  set  out  in  the  first  paragraph  were  to  have  been 
done  in  a  reasonable  time,  which  had  expired,  he  prayed 
that  the  deeds  to  him  be  set  aside,  and  that  he  recover 
$1,237.50,  with  interest,  averring  that  he  was  an  unmarried 
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man,  was  sach  at  the  date  of  the  execution  of  the  deeds^ 
and  ever  since,  and  that  "he  here  tenders  back  to  plaintiff 
any  title  or  right  to  said  lots  he  may  have  received  by  said 
deeds  executed  to  him."  He  further  averred  that  by  rea- 
son of  the  failure  of  the  town  company  to  perform  its  agree- 
ments, and  by  reason  of  the  false  and  fraudulent  represen- 
tations, he  had  been  damaged  in  the  sum  of  f  1,237.50,  with 
interest,  and  prayed  judgment  therefor. 

In  the  reply,  all  the  affirmative  averments  of  the  answer 
were  denied  as  to  the  representations  and  the  failure  to 
fulfill  them;  and  it  was  pleaded  affirmatively  that  a  num- 
ber of  the  enterprises  mentioned  had  been  established. 
The  company  further  pleaded  that  it,  in  good  faith,  under- 
took to  build  up  the  city  and  to  establish  many  large  in- 
dustries there,  and  did  establish  and  cause  to  be  estab- 
lished many  such  industries;  that  it  attempted  to  establish 
many  which  had  failed,  and  many  which  were  established 
had,  by  reason  of  failure  in  business,  ceased  to  exist;  that, 
in  doing  this,  it  had  expended  great  sums  of  money  in  good 
faith,  to  build  up  the  city,  and  for  no  other  purjwse,  and 
that  the  failure  of  any  enterprise  was  without  any  fault 
on  its  part,  or  that  of  its  predecessor;  that  if  any  of  the 
representations  -set  forth  as  having  been  made  by  it  were 
actually  made,  which  it  denied,  or  any  of  them  were  false 
or  fraudulent,  the  defendant,  for  a  long  time  prior  to  the 
filing  of  this  suit  and  of  his  answer,  had  full  knowledge  of 
all  the  facts  in  regard  thereto,  and  knew  whether  they 
were  false  or  not,  and,  with  full  knowledge  of  the  truth, 
made  payments  on. the  purchase;  and  this  knowledge  and 
laches  upon  appellant's  part  was  pleaded  as  an  estoppel  of 
his  right  to  claim  anything  by  reason  of  the  alleged  repre- 
sentations. 

No  rejoinder  was  filed  to  its  reply. 
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Appellee,  before  filing  its  reply,  demurred  to  the  answer 
and  counterclaim,  and  also  moved  the  court  to  re  quire  ap- 
I)el]ant  to  elect  which  cause  of  action  he  would  prosecute 
by  his  counter-claim,  whether  for  the  recission  oi  contract 
or  for  damages.  The  court  overruled  both  demurrer  and 
motion. 

Upon  final  hearing,  the  court  dismissed  appellant's  coun- 
ter-claim, and  gave  judgment  for  appellee  for  the  amount  of 
its  notes  and  for  the  enforcement  of  its  lien. 

In  the  view  we  have  taken  of  this  case,  it  is  unnecessary 
to  consider  the  demurrer  or  the  plea  of  estoppel. 

As  was  to  be  expected,  the  evidence  is  conflicting,  and 
lanch  irrelevant  fefetimony  haa  been  introduced.  The  con- 
tract was  made  in  October,  1889,  and  the  evidence  taken  be- 
tween four  and  five  years  thereafter.  Testimony  taken 
after  such  lapse  of  time  is,  in  the  nature  of  things,  uncer- 
tain and  unreliable;  and  especially  is  this  true  of  testimony 
taken  as  to  conversations  and  oral  statements.  General 
statements  of  belief,  and  of  want  of  what  is  expected, 
under  the  influence  of  interest  and  desire,  become  distorted 
in  the  memory,  and  assume  the  proportions  of  definite 
statements  of  fact,  or  of  solemn  obligations  to  perform. 
On  the  other  hand,  such  statements  fade  from  the  recol- 
lection of  the  persons  making  them,  till  not  a  trace  re- 
mains. We  can  attach  no  very  great  degree  of  importance 
to  such  testimony,  especially  when,  as  in  this  case,  the 
plaintiff  claims  to  have  relied  on  each  and  all  of  more  than 
sixty-six  representations  which  he  avers  were  made,  and 
were  the  inducements  which  led  him  to  make  his  purchase, 
and  but  for  which  he  claims  he  would  not  have  made  the  in- 
"veetment. 

A  great  nmuber  of  circulars,  prospectuses,  newspapers 
and  maps   were  filed    with   the  depositions.    All  except 
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..'..t.     .  ,  Vtti  were  issued  subsequently  to  the  date  of  the 

•v..*  .**;*.  auU,  if  admissible,  at  all,  are  certainly  not  admis- 

>.;.v  Ji^ji  :jJiowing  representations  which  induced  appellant 

\  oaivful  examination  of  the  conflicting  testimony  has 
\>2  tt$  to  the  conclusion  that  the  weight  of  the  testimony 
ji^  lo  the  oral  statements  is  in  favor  of  the  theory  that 
;hi>se  statements  were  statements  of  what  was  hoped  for 
4iid  expected,  and  that  some  of  the  conversations  which 
are  claimed  to  have  taken  place  with  officers  of  the  com- 
)>any  were  mere  casual  statements  of  what  the  company 
was  going  to  do,  made,  not  as  agreements,  but  as  state- 
ments of  the  expectation  of  the  company.  And  taking  Ex- 
hibit A — which  is  probably  the  strongest  documentary  tes- 
timony relied  on  by  appellant — which  is  a  prospectus  pur- 
porting to  be  issfued,  not  for  the  Middlesborough  Town 
Company,  the  predecessor  of  appellee,  but  on  behalf  of  the 
American  Association,  Limited,  and  various  enterprises 
which  had  been  inaugurated  by  it  at  Cumberland  Gap  and 
in  the  vicinity,  including  the  railroads  which  had  reached 
that  locality,  we  And  nothing  on  page  fifteen,  •  where  the 
sixty-sir  enterprises  whose  failure  is  complained  of  in  the 
answer  are  set  forth,  which  can  be  construed  as  a  state- 
ment that  any  of  them  were  established,  or  to  be  estab- 
lished, in  the  town  of  Middlesborough. 

Upon  the  other,  hand,  if  ever  good  faith  was  shown  in 
the  organization  and  management  of  what  is  called  a  "l)oom 
town,"  it  has  been  shown  in  this  case.  It  appears  that 
the  American  Association,  Limited,  an  English  company, 
acquired  about  one  hundred  thousand  acres  of  land  at 
Cumberland  Gap,  and  in  the  vicinity,  which  included  a  por- 
tion of  the  Yellow  Creek  Valley.  The  intention  and  object 
was  to  build  up  a  great  iron-producing  industry  in  that 
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region,  the  promoters  of  the  project  believing,  from  exam- 
inations which  had  been  made  by  expert  geologists,  that 
an  unlinuted  snpply  of  fine  coking  coal  and  superior  iron 
ore  was  accessible  in  the  immediate  vicinity.  Other  valua- 
ble minerals  were  supposed  to  be  obtainable  in  that  re- 
gion, and  it  was  expected  to  develop  their  production;  but 
the  central  idea  of  the  project  was  the  iron  industry. 
The  association  induced  the  Louisville  &  Nashville  Rail- 
road Company  to  build  a  line  to  Middlesborough,  and  its 
promoters  organized  the  Knoxville,  Cumberland  Gap  & 
Louisville  Railroad  Company,  tunneled  Cumberland  Gap, 
and  built  a  railroad  to  Knoxville,  besides  securing  a  connec- 
tion with  the  Norfolk  &  Western.  The  Middlesborough 
Town  Company  was  then  organized  for  the  purpose  of  build- 
ing a  city  in  the  Yellow  Creek  Valley,  and  purchased  from 
the  American  Association  and  other  parties  over  five  thous- 
and acres  of  land  in  that  valley,  which  was  laid  out  in  lots 
and  streets,  and  maps  thereof  published. 

The  town  company  organized  other  companies  for  street 
and  freight  railroads,  an  electric  light  company,  a  water 
company,  a  hotel  company,  and  various  others.  Millions  of 
dollars  furnished  by  the  stockholders  of  the  town  com- 
pany and  of  the  companies  organized  and  promoted  by  it 
were  expended.  The  primary  cause  of  the  enterprise  was 
the  supposed  existence  of  vast  deposits  of  coal  and  iron 
ore  in  the  vicinity,  and  the  controlling  motive  the  establish- 
ment of  a  great  iron  and  steel  center.  ^ 

Before  the  sales  of  October,  1889,  appellant  visited  the 
place,  made  inquiries,  and  undertook  to  investigate  the 
cbances  of  profitable  investment.  In  October  a  public  sale 
of  lots  in  the  town  was  had.  At  that  time  a  few  of  the 
companies  organized  and  promoted  by  the  town  company 
were  at  work;  the  dummy  line  and  the  electric  light  com- 
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pany  were  in  operation;  and  furrows  had 'been  run  and 
signs  put  up  to  indicate  where  some  of  the  principal  streets 
were  to  be.  There  was  no  town — nor  anything  in  the 
semblance  of  a  -fown.  It  was  a  typical  "boom  town." 
As  a  matter  of  course,  speculators  who  purchased  lots 
made  reckless  statements,  in  order  to  sell  them  at  an  ad- 
vanced price.  But  the  result  was  that  by  reason  of  the 
influx  of  speculators,  and  of  men  who  intended  in  good 
faith  to  engage  in  the  various  enterprises  expected  to  be 
established,  an  actual  town  was  created. 

In  l!>91  occurred  the  failure  of  Baring  Brothers. 
There  was  an  unprecedented  constriction  of  the  money 
market  in  England,  and  the  Bank  of  England  was 
compelled  to  ask  assistance  from  the  Bank  of  France. 
Notwithstanding  the  financial  collapse  in  England,  the 
English  shareholders  of  the  company  agreed  to  take  stock 
in  a  new  company,  put  into  it  |600,000,  took  over  the  prop- 
erty of  the  old  company,  and  assumed  its  liabilities.  The 
new  company  continued  the  work  of  building  a  city  in 
the  Yellow  Creek  valley — so  far  as  we  are  able  to  ascer- 
tain from  this  record — with  the  utmost  good  faith.  The 
"boom,"  however,  had  collapsed.  Purchasers  of  lots  were 
upable  or  refused'  to  pay  their  notes,  and,  some  two  years 
after  the  failure  of  the  Barings,  the  panic  of  1893  occurred 
in  this  country.  The  shareholders  thereupon  organized  a 
third  company, — ^the  appellee  in  this  case, — ^took  in  the 
stock  of  the  second  company,  and  paid  into  the  new  com- 
pany 1350,000  more  to  pay  oflP  the  indebtedness  of  the  for- 
mer conpanies. 

The  enterprise  is  still  being  prosecuted.  The  rec- 
ord discloses  the  fact  that  at  the  date  of  the  sub- 
mission of  this  case,  preparations  had  been  mitde  and 
plants  established  for  several  large  industries,  which  were 
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at  that  time  waiting  for  a  favorable  season  to  oommeoice 
business.  As  a  matter  of  course,  the  projectors  of  many 
of  the  enterprises  expected  to  be  instituted  were  fright- 
ened away  by  the  panic,  and  many  others  failed  by  reason 
of  it.  The  appellant  wa«  in  the  town  during  the  sales 
of  October,  1889,  and  for  a  considerable  time  thereafter 
was  a  director  and  promoter  in  a  number  of  the  enter- 
prises of  whose  failure  he  complains  in  this  suit,  notably 
the  cemetery  company;  bought  other  lots  and  sold  them; 
obtained,  by  reason  of  his  connection  with  the  company, 
inside  information,  and  made  money  upon  all  the  lots 
which  he  sold.  It  is  not  necessary  here  to  consider  the 
question  whether  aU  the  lots  which  he  purchased  from  the 
town  company  were  but  items  of  one  transaction,  and 
whether,  if  he  made  a  profit  upon  the  whole  transaction, 
he  can  be  heard  to  complain  that  he  lost  upon  any  of  the 
individual  items. 

But  appellant  complains  that  the  company  has  not  ac- 
complished everything  which  its  officers  stated  was  ex- 
pected to  be  accomplished,  and  that  third  persons  have 
not  made  the  improvenients  and  established  the  industries 
which  the  oflflcers  of  the  company  represented  they  would 
establish.  Without  stopping  to  consider  how  far  appel- 
lant is  concluded  by  the  actual  investigation  which  he 
himself  made,  and  the  opportunities  for  such  investigation 
which  the  record  shows  he  enjoyed  to  an  unusual  degree, 
we  shall  proceed  to  consider  the  legal  questions  raised 
upon  the  main  issue.  What,  under  the  law  of  this  State,  is 
a  fraudulent  representation  which. will  entitle  a  party  to  a 
rescission  of  a  contract? 

Appellant  claims  that  matters  of  opinion  may 
amount  to  an  affirmation  of  fact,  and  be  an  induce- 
ment to  a  contracting  party,  especially  where  the  parties 
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are  not  on  equal  terms,  and  one  of  them  is  presumed  to 
have  means  of  information  not  equally  open  to  the  other, 
and  that  representations  as  to  matters  to  be  performed 
in  the  future,  whether  by  the  party  making  the  representa- 
tions or  by  third  persons,  may  form  the  basis  of  a  suit  for 
rescission.  He  further  contends  for  the  distinction  be- 
tween the  rule  at  law  and  in  equity  laid  down  in  Cooler 
on  Torts  (page  497),  where  it  is  said:  "It  is  often  said, 
that,  in  order  to  render  false  representations  fraudulent 
in  law,  it  must  be  made  to  appear  13iat  the  party  making 
them  at  the  time  knew  they  were  untrue.  But  this  rule 
has  so  many  exceptions  that  it  is  difficult  to  aflfirm  with 
any  confidence  that  it  is  a  general  rule  at  all.  It  is  certain 
that  courts  of  equity  do  not  limit  their  action  to  it  in  giv- 
ing relief,  when  representations  prove  it  to  be  untrue  in 
fact. 

And  in  Bigelow  on  Frauds  (volume  1,  p.  410),  the  rule 
at  law  is  thus  stated:  "One  who  brings  about  a  sale  or 
a  contract  by  misrepresentation  commits  no  fraud,  if  his 
representation  was,  .when  made,  innocent  in  the  ordinary 
sense  of  being  free  from  moral  wrong;  i.  e.,  if  it  was  hon- 
estly believed  to  be  true  under  circumstances  permitting 
honest  belief.  Hence  no  action  for  damages  can  be 
brought,  however  grievously  the  party  dealt  with  may  have 
suffered." 

And  on  page  412  the  rule  in  equity  is  thus  stated:  "The 
'fraud'  upon  which  a  proceeding  to  effect  rescission  is 
based  is  found  in  the  purpose,  or  it  may  be  the  actual  at- 
tempt, to  enforce  the -contract  after  knowledge  of  the 
falsity  of  the  party's  representations  has  been  brought 
home  to  him.  Knowledge,  at  the  time  the  representations 
were  made,  that  they  were  false,  only  makes  a  stronger 
case.     It  is  not  essential.    We  speak  of  the  rule  as  a  rule 
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of  equity.    In  courts  of  common  law  the  rule  stated  has 
not  prevailed." 

Again,  on  page  413,  Mr.  Bigelow  refers  to  the  case  of 
Kennedy  v.  Panama  Mail  Co.,  Law  Rep.,  2  Q.  B.,  580,  in 
which  Lord  Blackburn  stated  the  distinction  with  great 
clearness.  Illustrating  the  rule  at  law,  Lord  Blackburn 
said:  ^'Por  example,  where  a  horse  is  bought  under  belief 
that  it  is  sound,  if  the  purchaser  was  induced  to  buy  by  a 
fraudylcnl  representation  as  to  the  horse's  soundness,  the 
contract  may  be  rescinded.  If  it  was  induced  by  an  honest 
misrepresentation  as  to  its  soundness,  though  it  may  be 
clear  that  both  vendor  and  purchaser  thought  they  were 
dealing  about  a  sound  horse,  and  were  in  error,  yet  the 
purchaser  must  pay  the  whole  price,  unless  there  was  a 
warranty." 

This  distinction  is  also  recognized  by  Story  and  Pom- 
eroy,  and  is  undoubtedly  a  well-reoognized  distinction  in 
England,  and  in  the  greater  number  of  the  States  of  this 
Nation.  But  it  has  not  been  recognized  in  this  State,  ex- 
cept in  a  case  which  was  overruled.  Moreover,  this  court 
has  not  gone  to  the  full  extent  of  the  rule  a^  laid  down  in 
Pomeroy  and  Bigelow,  but  has  held,  in  substance,  that 
a  party  must,  by  the  contract,  protect  himself  against 
the  falsity  of  the  representations  made  to  him,  except 
when  such  representations  were  actually  fraudulent;  that 
is,  false,  and  known  to  be  false,  by  the  party  making  them, 
or  made  under  circumstances  which  did  not  permit  honest 
belief  in  their  truth. 

In  the  case  of  Waters  vs.  Mattingly,  1  Bibb,  244,  [4 
Am.  Dec,  631],  a  suit  in  equity  for  the  rescission  of  a  con- 
tract for  the  sale  of  a  horse,  it  was  held  immaterial  whe- 
ther the  party  making  the  representation  of  soundness 
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•knew  it  to  be  false  or  not.  If  it  was  in  fact  false,  equity 
would  relieve. 

But  in  Lightburn  v.  Cooper,  1  Dana,  273,  the  court, 
through  Chief  Justice  Robertson,  said:  "If  the  seller 
knew  that  the  clock  was  not  a  good  timepiece,  his  false 
representation  was  fraudulent,  and  then  the  tender  of  the 
clock  would  have  operated  as  a  rescission  of  the  contract; 
but  without  such  knowledge,  actual  or  presumed,  the  sim- 
ple fact  that  his  representation  was  untrue  would  not 
affect  the  legal  obligation  of  the  contract." 

In  Jasper  v.  Hamilton,  3  Dana,  283,  a  suit  for  the  rescis- 
sion of  a  contract  of  sale  of  land,  the  court,  through  Judge 
Ewing,  said:  "In  none  of  the  bills  is  it  alleged  specifically 
that  the  defendant  knew  of  the  confliction  with  Welch's 
claim,  and  fraudulently  concealed  it  from  the  complain- 
ant. .  .  To  constitute  fraud,  the  vendor  must  knotc 
the  fact  which  he  represents  to  be  different  from  his  rep- 
resentation; or,  knowing  the  fact  to  exist,  fraudulently 
conceals  it  from  the  vendee.'' 

There  was,  however,  another  question  in  that  case,  upon 
.  which  also  the  court  based  its  decision,  viz.,  that  the  con- 
tract was  a  chancing  bargain. 

In  the  case  of  Stewart  v.  Dougherty,  3  Dana,  479, 
"Dougherty,  apprehending  that  he  had  been  defrauded  by 
Stewart  in  a  'horse  swap,'  tendered  to  him  the  horse  he 
had  gotten  from  him,  and  thereupon  sued  him  for  the 
conversion*  of  that  which  had  been  given  in  exchange.^' 
Chief  Justice  Robertson,  delivering  the  opinion  of  the 
court,  said:  "The  old  case  of  Waters  v.  Mattingly 
which  seems  to  have  been  relied  on  by  the  circuit 
judge  as  conclusive  authority,  is  inconsistent  with  the 
well-established  doctrine  of  the  law,  and  has  been  repeat- 
edly disregarded  and  overruled  by  this  court. 
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"The  true  doctrine  is  that  an  innocent  misrepresentation, 
not  being  fraudulent,  furnishes  no  cause  of  action,  nor  any 
sufficient  ground  for  rescinding  a  contract.  Unless  the 
party  who  makes  the  representation  knows  when  he  makes 
it  that  it  is  false,  he  is  not  deemed  guilty  of  fraud,  however 
erroneous  or  untrue  it  may  happen  to  be." 

In  Ball  V.  Lively,  4-  Dana,  370,  a  common  law  action,  the 
court,  through  Judge  Ewing,  said:  "Fraud  consists  in  a 
willful  misrepresentation  of  facts,  or  in  a  fraudulent  con-, 
cealment  of  them  with  a  view  to  deceive.  If  a  party  hon- 
estly believe  the  representations  which  he  makes  to  be 
true,  he  is  guilty  of  no  moral  turpitude  or  legal  responsi- 
bility for  making  th^m.  ...  To  be  guarded  against 
injury,  each  of  the  contracting  parties  should  inform  him- 
self of  the  true  state  of  the  facts,  or  exact  a  warranty 
from  the  other  for  his  indemnity,  knowing,  as  he  should 
be  taught  by  the  law,  that  he  has  no  redress  over  or  dis- 
charge from  his  contract,  unless  he  has  been  deceived  into 
it  by  the  willful  misrepresentations  or  fraudulent  con- 
cealment of  material  facts  by  the  other  contracting 
party." 

In  Buford  v.  Brown,  6  B.  Mon.,  553,  a  bill  in  equity  for 
the  relief  against  judgments  upon  notes  given  for  blooded 
fillies,  in  the  sale  of  which  vendees  claimed  to  have  been 
defrauded  by  misrepresentation  in  regard  to  the  pedigree 
of  the  fillies,  the  court,  after  discussing  the  alleged  mis- 
representation, said:  "The  material  point  in  determining 
the  question  of  fraud  is  the  known  falsity  of  the  affirma- 
tion when  made,"  and  denied  the  relief  sought. 

In  Campbell  v.  Hillman,  15  B.  Mon.,  517,  [61  Am.  Dec, 
195],  action  at  law  for  fraud,  the  court,  through  Judge 
Bimpson,  said:  "To  constitute  fraud,  however,  it  is  not 
only  necessary  that  the  representation  should  be  untrue, 
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but  also  that  the  party  making  it  should  know  it  to  be 
so  at  the  time  it  was  made." 

In  Phelps  V.  Quinn,  1  Bush,  370,  a  suit  for  rescission  of 
a  contract  of  sale  of  mules  which  were  visibly  lame,  the 
doctrine  stated  in  the  former  cases  is  recognized,  but  is 
modified  as  follows,  Judge  Hardin  delivering  the  opinion: 
"But  while  this  general  principle  need  not  be  contro- 
verted, it  does  not  extend  so  far  as  to  protect  a  party 
from  the  consequence  of  his  false  representations  in  re- 
gard to  visible  defects  in  property,  when,  assuming*  to 
know  the  nature  and  extent  of  such  defects,  he  deceives 
or  misleads  another  by  a  falgfe  explanation,  however  ig- 
norant he  may  be  of  the  real  condition  of  the  property." 

Robertson  v.  Clarkson,  9  B.  Mon.,  506,  is  referred  to  in 
support  of  this  case,  but  is  not  altogether  iji  point,  as  the 
representations  in  that  case  were  absolutely  'false,  and  so 
known  to  be  by  the  vendor. 

Wood  V.  Wood,  78  Ky.,  629,  and  Ruffner  v.  Ridley,  81 
Ky.,  166,  were  suits  for  damages  for  fraudulent  conceal- 
ment, and  therefore  bear  little  application  to  the  case  at 
bar.  In  the. former  of  these  cases,  both  of  which  were 
decided  by  Judge  Hines,  the  court  said:  "It  is  not  the 
truth  or  falsity  of  the  representation  that  constitutes  the 
fraud.  It  is  the  concealed  motive  in  the  breast  of  appel- 
lant, and  which  prompted  him  to  make  the  representa- 
tion." 

English  V.  Thomasson,  82  Ky.,  280,  was  a  suit  upon  lien 
notes,  to  which  a  counter-claim  was  pleaded,  praying  a 
rescission  of  the  contract  of  purchase  on  the  ground  of 
fraudulent  misrepresentations  as  to  'title.  Having  as- 
sumed that  the  title  was  defective.  Judge  Holt,  delivering 
the  opinion  of  the  court,  said:  "Admitting  for  argument's 
sake  that  it  was  so,  yet  the  defendant  is  not  entitled  to 
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the  relief  asked  by  him  upon  the  mere  ground  that  this 
was  so,  and  that  the  appellee  represented  differently.  It 
is  insisted  by  the  counsel  fbr  the  appellant  that  this  is 
an  unsettled  question  in  this  ^tate,  and  that  the  general 
rule  elsewhere  is  that  thie  falsity  of  the  representation  is 
sufficient,^  though  innocently  made.  A  cai'eful  review, 
however,  of  the  authorities  has  satisfied  us  that  in  this 
State  the  question  is  not  an  open  or  doubtful  one." 

The  court  cited  the  case  of  Buford's  Adm'r  v.  Guthrie,  14 
Bush,  690,  in  which  it  was  said  by  Judge  Cofer,  delivering 
the  opinion  of  the  court:  "Where  contracts  have  been 
fully  executed,  there  can  be  no  rescission,  unless  there  has 
been  actual  fraud;  and  an  innocent  misrepresentation  as  ' 
to  the  state  of  the  title  is  not  such  fraud  as  will  warrant  a 
rescission.'' 

After  quoting  from  Justice  Story  (1  Story,  Eq.  Jur.,  sec- 
tion 193),  as  ifollows:  "Whether  the  party  thus  repre- 
senting a  material  fact  knew  it  to  be  false,  or  made  the 
assertion  without  knowing  whether  it  be  true  or  false, 
18  wholly  immaterial,"  .  .  .  Judge  Holt  said:  "The  distin- 
guished author  doubtless  did  not  intend  to,  nor  does  his 
statement,  in  our  opinion,  apply  to  a  case  of  innocent  mis- 
representation by  a  party  as  to  the  state  of  his  title  where 
the  vendor  is  not  insolvent  or  a  non-resident,  and  the 
vendee  is  in  quiet  possession,  and  has  chosen  to  provide 
for  his  protection  by  a  warranty  of  the  title;  and,  in  the 
light  of  the  numerous  decisions  cited,  we  could  not  so 
hold,  even  if  supported  by  such  eminent  authority." 

In  Peak  v.  Gore,  94  Ky*,  534,  [23  S.  W^,  356],  appellee, 
by  false  representations  that  a  hotel  was  worth  flO,000, 
that  he  had  been  offered  that  sum  for  it,  and  that  its  earn- 
ing capacity  was^  from  |25  to  $50  per  day,  induced  appel- 
lants, who  were  persons  without  practical  knowledge  or 
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experience  of  the  value  or  management  of  hotel  prop- 
erty, to  purchase  it  for  that  sum,  wbeil,  in  point  of  fact, 
it  was  hardly  worth  |S,000.  Suit  was  brought  for  rescis- 
sion of  the  contract,  and  this  court,  through  Judge  Lewis, 
said,  after  reciting  the  facts:  *'But  as  they  purchased 
after  having  time  and  opportunity  to  ascertain  for  them- 
selves,  value  of  the  property,  and  did  in  fact  examine  it, 
commendaljion  or  even  false  representation  of  its  value 
by  Gore  can  not,  according  to  settled  rule,  afford  ground 
for  rescission." 

In  Neel  v.  Neel,I6  Ky.Law  Rep.,  195 [26  S.  W.,  805],  Judge 
Hazelrigg  thus  slated  the  distinction  between  the  rules  ap- 
plicable to  specific  performance,  and  to  rescission  of  exe- 
cuted contracts:  **The  ground  upon  which  courts  of  equity 
proceed  in  rescinding  or  canceling  executed  contracts  is 
more  narrow,  and  to  be  more  carefully  trodden,  than  that 
upon  which  they  refuse  specific  performance,  or  even  de- 
cree executory  contracts  to  cancellation.  Nothing  but 
fraud  or  palpable  mistake  is  ground  for  rescinding  an 
executed  contract,  (Graham  v.  Pancoast,  30  Pa.  St,  89; 
Nace  V.  Boyer,  Id.,  109.") 

That  the  same  rule  of  evidence  prevails  in  equity  as  at 
law  is  emphatically  stated  in  the  case  of  Marksbnry,  &c.,  v. 
Taylor,  &c.,  10  Bush,  523.  Section  190  of  Story's  Equity  Ju- 
risprudence had  been  quoted,  discussing  the  remark  of  Lord 
Hardwicke  that,  in  equity,  "fraud  may  be  presumed  from 
the  circumstances  and  condition  of  the  parties  contract- 
ing; and  this  goes  further  than  the  rule  of  law,  which  is, 
that  fraud  must  be  proved,  not  presumed.*'  Said  Judge 
Cofer,  delivering  the  opinion:  "We  can  not  subscribe  to 
the  doctrine  attempted  to  be  deduced  from  the  fore- 
going quotation,  to  the  effect  that  the  chancellor  may 
find  fraud  as  a  fact  on  less  evidence  or  on  evidence  differ- 
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ent  from  what  would  be  required  to  authorize  a  jury  to 
find  the  same  fact.  That  which  will  satisfy  the  mind  of 
one  may  not  satisfy  the  mind  of  another;  but  the  true 
rule  in  all  courts,  without  regard  to  their  character,  must 
be  'to  require  such  legal  evidence  as  wUl  overcome,  in 
the  mind  of  the  tribunal,  the  legal  presumption  of  inno- 
cence, and  beget  a  belief  of  the  truth  of  the  allegation  of 
fraud.  Any  other'  rule  would  be  calculated  to  create  in- 
vidious distinctions  between  the  •different  courts  of  the 
country,  and  would  make  the  rights  of  parties  depending 
upon  questions  of  fraud  or  no  fraud  to  turn  upon  the  acci- 
dent which  brought  them  into  the  particular  forum,  and 
not  upon  uniform  and  known  rules  of  law.  .  .  .  The 
chancellor,  like  a  jury,  must  have  such  evidence  as  satis- 
fies the  mind  to  a  reasonable  degree  that  fraud  has  been 
conunitted  before  he  is  justified  in  finding  its  existence." 

In  Prewitt  v.  Trimble,  92  Ky.,  177,  [36  Am.  St. 
Rep.,  586;  17  S.  W.,  356],  appellee  (president  of  a 
bank)  and  the  board  of  directors  caused  to  be  pub- 
lished a  statement  of  the  resources  and  liabil- 
ities of  the  bank,  signed  by  the  cashier.  The  president 
sold  stock  in  the  bank  on  the  strength  of  that  statement, 
the  meaning  of  which  was  explained  by  him  at  the  time 
of  the  contract,  which  statement  proved  in  a  short  time 
to  be  a  gross  misrepresentation  of  the  condition  of  the 
bank.  It  was  held  that  "the  cashier's  statement  was  pub- 
lished aid  circulated  by  authority  of  the  president  and 
directors  for  the  purpose  and  in  expectation  of  its  being 
accepted  and  treated  by  the  public  as  in  all  respects  true 
and  reliable,  thereby  not  only  increasing  business  of  the 
bank,  but  keeping  up  or  enhancing  market  value  of  the 
stock,  in  which  of  them  had  a  personal  interest."  Said 
the  court,  through  Judge  Lewis : 
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''Representations  by  a  party  having  means  of  knowledge 
in  regard  to  a  ma  Iter  not  possessed  generally  are  apt  to  be 
believed  and  acted  upon,  especially  if  he  is  in  a  situation 
where  he  owes  a  duty  to  the  public  to  deal  honestly  and  in- 
telligently. Therefore,  something  more  than  use  of  ordi- 
nary diligence  to  know  the  condition  of  a  bank  should  be  re- 
quired of  the  president  in  order  to  exempt  him  from  lia- 
bility to  a  person  who  has  suffered  loss  by  a  false  state- 
ment or  report  of  its  affairs  officially  made  or  affirmed  by 
him,  especially  when  he  has  been  thereby  i)ersonally  bene- 
fited." 

In  this  case  the  doctrine  of  responsibility  for  false  repre- 
sentation w^as  carried  further  than  it  had  ever  been  carried 
in  this  State,  for  in  the  argument  of  the  opinion  it  was 
stated  that  relief  might  be  had  in  damages,  or  by  equita- 
ble proceedings,  for  a  false  representation,  when  made: 
"First,  without  actual  knowledge  of  either  its  truth  or 
falsity,  as  when  tlie  party  has  affirmed  his  knowledge  by 
a  positive  statement  which  implies  knowledge;  sec- 
ond, when  made  under  circumstances  in  which  the  party 
ought  to  have  known,  if  he  did  not  know,  of  its  falsity; 
as  when,'  having  'special  means  of  knowledge,'  it  is  hiB 
duty  to  know." 

A  rescission  of  the  contract  of  sale  of  the  bank  stock 
was  granted,  the  court  citing  with  approval  section  145 
of  Cook  on  Stock  and  Stockholders  as  to  statements  by 
authorized  agents  of  a  corporation  in  regard  to  the 
status  of  the  corporation,  whereby  subscriptions  are  ob- 
tained, but  calling  special  attention  to  the  rule  there  laid 
down  that  "in  all  these  cases  a  distinction  between  state- 
ments relative  to  the  prospects  and  capabilities  of  the 
enterprise,  and  statements  specially  specifying  what  does 
or  does  not  exist,  must  be  carefully  borne  in  mind." 
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In  First  National  Bank  of  Stanford  v.  Mattingly,  92  Ky., 
657,  [18  8.  W.;  940],  the  opinion  in  which  was  also  deliv- 
ered by  Judge  Lewis,  a  distinction  between  the  position  of 
a  purchaser  and  that  of  a  surety  of  a  purchaser  was  stated. 
Said  the  cpurt:  **The  well-settled  rule  is,  as  argued,  that 
mere  commendation,  or  even  false  representation,  by  the 
seller  of  property  as  to  its  value,  when  the  purchaser  has 
an  opportunity  to  ascertain  for  himself  such  value  by  ordi- 
nary vigilance  or  Inquiry,  has  no  effect  on  the  legal  rights, 
of  the  contracting  parties,  even  when  made  with  intention 
to  deceive.  Marshall  v.  Peck,  Dana,  609.  But  that  rule 
does  not  apply  to  conduct  of  a  seller  to  the  surety  of  the 
purchaser,"  etc. 

In  Ola^k  V.  Tanner,  100  Ky.,  278,  [38  S.  W.,  11],  the  case 
was  decided  on  the  ground  that  the  notes  sued  on  had 
been  placed  on  the  footing  of  inland  bills  of  exchange, 
transferred  before  maturity  without  notice  of  the  alleged 
fraud,  and  therefore  held  by  the  purchaser  unaffected  by 
the  fraud  of  the  original  payee,  even  if  of  such  character 
aa  to  have  avoided  the  contract  between  the  original  par- 
ties. But,  in  discussing  the  plea  of  fraud,  the  court, 
through  Judge  Lewis,  stated  the  following  dictum: 
•'While  it  is  not  diflBcult  to  conceive  a  case  wh^re  the  ven- 
dor may  make  false  representations  of  his  intention  and 
purpose,  or  intention  and  purpose  of  persons  associated 
With  him  amounting  to  an  implied  undertaking  to  make,  or 
canse  made,  improvements  of  such  a  character  and  ex- 
tent as  to  greatly  increase  market  value  of  real  property 
in  a  mushroom  town,  and  thus  fraudulently  induce  a 
stranger  to  purchase  property  he  has  to  sell,  at  extrava- 
gant or  boom  price,  the  purchaser  himself  is  not  wholly 
relieved  of  the  duty  of  exercising  reasonable  diligence;  for 
what  is  merely  commendation  of  quality  or  value,  present 
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or  prospective,  of  his  property  that  any  vendor  may  legally 
make,  should  not  be  mistaken  for  falsQ  representatioiis 
by  the  seller  iix  respect  to  what  is  latent  and  not  discern- 
ible .by  proper  diligence  of  the  purchaser." 

The  dictum  expressed  in  the  first  sentence  of  the  quota- 
tion, sitpi'a,  if  followed  by  the  court,  would  be  a  clear  de- 
parture from  the  doctrine  laid  down  in  numerous  adjudi- 
cated cases  in  this  Commonwealth,  and  from  the  doctrine 
specially  insisted  upon  in  the  opinion  by  the  same  learned 
judge  in  Prewitt  v.  Trimble,  supra. 

The  doctrine  to  be  deduced  from  the  Kentucky  cases 
has  been  admirably  stated  by  Judge  Taft  In  White  v. 
Ewing,  16  C.  C.  A.,  296,  69  Fed.,  451:  "There  remains 
now  to  be  considered  only  the  question  raised  upon,  the 
merits.  Many  of  the  defendants  filed  answers,  and  made 
defense.  The  only  defense  really  pleaded  in  the  answers 
was  that  the  purchase  of  the  lots  and  the  execution  of 
the  notes  had  been  induced  by  false  representations  made 
on  behalf  of  the  company.  The  evidence  introduced  to 
make  this  defense  was  very  unsatisfactory,  and  entirely 
inadequate  to  sustain  it.  The  prospectus  of  the  company 
was  wholly  promissory,  and  did  not  state  falsely  any  exist- 
ing fact.  Other  statements  contained  in  the  daily  press  in 
regard  to  the  company,  its  condition,  capital  and  pros- 
pects are  not  traced  to  the  agents  of  the  company.  Slight 
as  the  evidence  is,  it  shows  clearly  enough  that  no  one 
made  any  money  out  of  the  enterprise,  but  that  the  pro- 
jectors, as  well  as  the  lot-owners,  were  all  disappointed 
in  their  expectations.  It  was  an  enterprise  made  possible 
by  the  speculative  fever  so  widespread  at  the  time.  Its 
disastrous  failure  was  quite  like  that  of  a  hundred  others 
of  like  character,  and  is  not  evidence  per  ^  of  a  con- 
spiracy to  defraud  on  the  part  of  the  promoters,  but  only 
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of  a  buoyant  self-deception  in  respect. to  the  material  pos- 
sibilities, and  an  unreasonable  blindness  to  material  diffi- 
culties. All  who  took  part  in  the  scheme  knew  its  spec- 
ulative character,  and  can  not  escape  liability  on  the  obli- 
gations they  assumed,  unless  th«y  can  put  their  fingers 
on  false  statements  of  material  and  existing  facts  which 
induced  them  to  make  the  venture.  This  they  have  utterly 
failed  to  do." 

To  establish  actionable  fraud,  or  fraud  against  which 
equity  will  relieve — and,  as  we  have  seen,  the  same  rule 
applies  in  Kentucky  to  both  classes  of  cases — it  must  ap- 
pear that  the  misrepresentation  was  of  a  matter  of  ma- 
terial fact  (as  distinguished  from  opinion),  at  the  time  of 
previously  existing  (and  not  a  mere  promise  for  the  fu- 
ture); must  be  relied  upon  by  the  person  whose  action  is 
intended  to  be  influenced;  and  must  be  made  with  knowl- 
edge of  its  falsity^  or  under  circumstances  which  did  not 
justify  a  belief  in  its  truth.  This  is  the  doctrine  deducible 
from  the  Kentucky  decisions.  There  are  some  modifica- 
tions of  this  doctrine,  but  they  are  chiefly  by  way  of  sub* 
stitution  of  an  equivalent  for  some  one  of  the  essentials 
necessary  to  constitute  fraudulent  misrepresentation;  as 
in  the  cases  where  it  is  held  that  a  fraudulent  concealment 
of  a  material  matter  of  fact  is  the  equivalent  of  an  actual 
misrepresentation,  and  the  cases  in  which  a  statenient 
made  as  of  personal  knowledge,  but  without  knowledge^ 
was  held  to  be  equivalent  to  a  statement  whose  falsity 
was  known. 

When  tested  by  the  Kentucky  decisions,  a  case  of  fraud 
for  which  equity  will  relieve  has  not  been  liiade  out.  The 
enterprise,  if  disastrous  to  the  purchasers  of  lots,  was 
even  more  so,  as  shown  by  this  pecord,  to  the  projectors. 
In  the  nature  of  things,  all  who  purchased  at  the  sale  in 
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October,  1889,  were  bound  to  know  that  the  enterprise 
was  specalative  in  its  character.  No  sane  man  could  look 
over  that  barren  valley  without  knowing  that  the  success 
of  the  projected  city  was  dependent  upon  the  countless 
vicissitudes  of  the  future,  and  that  he  took  long  chances 
in  buying  lots  in  that  as  yet  imaginary  town.  Men  capa- 
ble of  consecutive  thought  must  have  known  that  in  such 
a  town  prices  per  front  foot  which  would  have  been  high 
for  property  in  the  metropolis  of  the  State,  could  not 
long  endure;  and,  therefore,  the  conclusion  is  almost  ir- 
resistible that  such  purchases  were  made  in  the  hope  of 
quick  and  large  profits. 

If  that  be  the  case  here — and  there  is  some  evidence  in 
appellant*s  letters  to  sustain  that  theory — if  he  miscal- 
culated the  strength  and  enduring  vigor  of  the  *T)Oom"  at 
Middlesborough,  and  made  bis  purchases  hoping  for  gain, 
and  taking  his  chance  of  loss,  then  this  case  would  come 
within  the  rule  laid  down  in  2  Pom.  Eq.  Jur.,  section  815, 
as  to  chancing  bargains.  But  it  is  not  necessary  to  con- 
sider that  view  of  the  question.  It  is  suflBcient  to  say  that 
a  case,  of  fraudulent  misrepresentation  has  not  been  made 
out,  under  the  law  as  administered  in  Kentucky.  For  the 
reasons  given,  the  judgment  is  affirmed. 

The  whole  court  sitting,  Hazelrigg,  C.  J.,  and  Guflfy,  J., 
dissenting. 

Burnam,  J.,  concurs  in  the  conclusion  reached,  but  dis- 
sents from  the  argument. 
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The  Louiffyille  Tobacco  Warehouse  Co.   v.  Commonwealth. 

m  i66l 
Case  14-^INDICTMBNT  FOR  MISDEMEANOR— Mabch  14.  I05_m| 

The  Louisville  Tobacco  Warehouse  Co.  v.  Com- 
monwealth. 

▲PFEAI.   FBOM   FRANKLIN   CIBOUIT   OOUBT. 

(The  opinion  in  this  case  was  delivered  in  response  to  a 
petition  for  a  rehearing.) 

CoBFOBATiONS — Hepobt  FOB  Fbanchisb  Taxes. — ^A  private  trading 
-corporation  not  "having  or  exercising  any  special  or  exclusive 
privilege  or  franchise  not  allowed  by  law  to  natural  persons  or        ,^     ,^^ 

jlOO      loo, 

performing  any  puhlic  service"  is  not  required  to  malce  a  re-        ii32    swj 
port  to  the  Auditor  as  a  basis  for  the  aacertainment  of,  and  tax 
upon,  its  franchise. 

HUMPHREY  A  DAVIE  fob  the  appellant.     (D.  W.  LINDSEY  of 

COUNSEL.) 

1.  The  franchise  tax  statute   (Ky.  Stats.,  sec.  4077)   does  not  em- 

brace ordinary  private  business  concerns  incorporated.  Oor-  ' 
don  V.  Winchester  Bldg.  Assn.,  12  Bush,  114;  Com.  v.  Whipps, 
80  Ky.,  282;  Williams  v.  Cammack,  61  Am.  Dec,  513;  Bouvier's 
Law  Dictiionary,  title  "Exclusive";  26  Am.  ft  Eng.  Ency.  of 
Law,  233;  Thompson  on  Corps.,  sec  2925  and  note;  Barbour 
V.  City  of  Louisville,  83  Ky.,  102;  Harrison  v.  Com.,  83  Ky., 
162;  Black  on  Interpretation  of  Statutes,  p.  161;  The  Abbot's 
case,  98  U.  S.,  444;  Barbour  v.  Board  of  Trade,  82  Ky.,  653: 
Lancaster  v.  Clayton,  86  Ky..  373;  Clark  v.  Louisville  Water 
Co..  90  Ky.,  515;  Com.  v.  Makibben,  90  Ky.,  384;  McDonald  v. 
Hobby,  110  U.  S..  628;  Nash  v.  Page,  80  Ky.,  589;  Franke  v. 
Paducah  Water  Co.,  88  Ky.,  467;  29  Enc.  of  Law,  p.  19;  Western 
Union  Telegraph  Co.  v.  Norman,  77  Fed.  Rep.,  27. 

(Upon  this  point  counsel  referred  to  brief  on  file  in  the  case 
of  Loui0ville  ft  Jefferson ville  Ferry  Co.  v.  Com.,  104  Ky.,  726.) 

2.  The  court  below  erred  In    holding    the    statute    to    mean    that 

this  company,  if  covered  by  the  statute  at  all,  was  not  entitled  to 
receive  any  notice  from  the  Audi  tor  as  to  what  form  of  tax  blank 
the  Auditor  had  prepared  or  adopted  for  the  current  year,  and  in 
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holding  that  this  company  was  not  entitled  to  have  tax  blanks 
furnished  for  it  to  file;  and  in  holding  that  this  company  was 
not  entitled  to  be  first  called  on  to  make  its  returns  before  it 
could  be  considered  as  in  criminal  default  and  be  fined. 

(Counsel  made  additional  points  Identical  with  those  made 
in  the  case  of  Louisville  &  JeffersonvlUe  Ferry  Go.  y.  Com.. 
104  Ky.,  726,  and  numbered  in  the  report  of  that  case  from  two 
to  nine  inclusive,  with  the  same  citations  as  there  given.) 

W.  S.  TAYIJ>R,  ATTORNBY-GBNHRAL,  fob  the  apfeluee. 

(Brief  not  in  the  record.) 

ROBT.  B.  FRANKLIN.  COMMONWEALTH'S  ATTORNEY,  OH  THB 

SAME   SIDE. 

(Brief  not  in  the  i>ecord.) 
JUDGE  DuRESLLE  deuvebeo  the  opinion  of  the  court. 

Moat  of  the  questions  presented  by.  the  briefs  in  this 
case  have  been  settled  by  the  opinion  recently  delivered 
at  this  term  in  the  case  of  Louisville  &  Jeffersonville  Perry 
Co.  V,  Com.,  104  Ky.,  726;  [47  S.  W.,  877].  The  sole  ques- 
tion remaining  for  decision  is  whether  a  private  trading 
corporation  is  required  to  make  report  to  the  auditor,  as 
basis  for  the  ascertainment  of  a  tax  upon  its  franchise. 

The  statute  (Ky.  St.,  section  4077)  provides:  "Every 
railway  company  or  corporation  and  every  incorporated 
bank,  trust  company,  guaranty  or  security  company,  gas 
company,,  water  company,  ferry  company,  bridge  company, 
street  railway  company,  express  company,  electric  light 
company,  electric  power  company,  telegraph  company, 
press  dispatch  company,  telephone  company,  turnpike  com- 
pany, palace-car  company,  dining-car  company,  sleeping- 
car  company,  chair-car  company,  and  every  other  like  com- 
pany, corporation  or  association,  also  every  other  corpora- 
tion, company  or  association  having  or  exercising  any 
special  or  exclusive  privilege  or  franchise  not  allowed  by 
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law  to  natural  peraoner,  or  performing  any  public  service, 
shall,  in  addition  to  the  othe^  taxes  imposed  on  it  by-  law, 
annually  pay  a  tax  on  its  franchise  to  the  State,  and  a 
local  tax  thereon  to  the  count j,  incorporated  city,  town 
and  taxing  district  where  its  franchise  may  be  exercised," 
etc. 

By  the  next  section  it  is  provided:  "In  order  to  de- 
termine the  value  of  the  franchises  mentioned  in  the  next 
preceding  section,  the  corporations,  companies  and  asso- 
ciations mentioned  in  the  next  preceding  section,  except 
banks  and  trust  companies,  whose  statements  shall  be 
filed  as  hereinafter  required  by  section  4092  of  this  article, 
shall  annually,  between  the  fifteenth  day  of  September 
and  first  day  of  October,  tnake  and  deliver  to  the  auditor 
of  public  accounts  of  this  State  a  statement  verified  by  its 
president,  cashier,  secretary,  treasurer,  manager,  or  other 
chief  officer  or  agent,  in  such  form  as  the  auditor  may 
prescribe,  showing  the  following  facts,"  etc. 

By  section  4078  it  is  provided  that  the  Auditor,  Secre- 
tary of  State  and  Treasurer  constituting  the  Board  of  Valu- 
ation, shall,  "from  the  said  statement  of  the  corporation, 
and  from  such  other  evidence  as  it  may  have,  fix  the  value 
of  the  capital  stock  of  the  corporation;  and  from  the 
amount  thus  fixed  shall  deduct  the  assessed  value  of  all 
tangible  property  assessed  in  the  State,  or  in  the  county 
where  situated;  and  the  remainder  thus  found  shall  be 
the  value  of  the  corporate  franchise  subject  to  taxation 
by  the  Board." 

Fro;n  these  provisions  it  ,is  manifest  that  the  so-called 
franchise  tax  is  in  reality  a  property  tax  upon  all  the  in- 
tangible property  of  the  corporations  named  in  the  act. 

,  And  so,  in  Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S., 
164,  [17  Sup.  Ct.,  534],  the  Supreme  Court,  in  considering 
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this  statute;  said:  "The  tax  in  controversy  was  nothing 
more  than  a  tax  on  intangible  property  of  the  company  in 
Kentucky,  and  was  sustained  as  such  by  the  Court  of  Ap- 
peals/^ 

And  in  Adams  Express  Co.  v.  Kentucky,  166  U.  8., 
180;  [17  Sup.  Ct,  530],  the  Supreme  Court  said:  "We 
agree  with  the  circuit  court  that  it  is  evident 
that  the  word  'franchise*  was  not  employed  in  a 
technical  sense;  and  the  legislative  intention  is 
plain  that  the  entire  property,  tangible  and  intangible, 
of  all  foreign  and  domestic  corporations,  and  all  foreign 
and  domestic  companies,  possessing  no  franchise,  should 
be  valued  at  its  entirety,  the  value  of  the  tangible  prop- 
erty be  deducted,  and  the  value  of  the  intangible  prop- 
erty be  thus  ascertained  and  taxed  for  these  purposes." 

And  so  this  court,  in  Henderson  Bridge  Co.  v.  Com.,  99 
Ky.,  639,  [31  S.  W.,  486],  held  that  the  term  "intangible 
property"   was  used   as   synonymous  with  "franchises," 

The  sections  we  have  referred  to  show  conclusively  that 
their  object  was  to  obtain  a  valuation  of  property  for 
the  purpose  of  taxation.  The  corporate  property  sought 
by  this  statute  to  be  subjected  to  taxation  may  be  said 
to  be,  the  added  value  whi<'h  the  exercise  by  the  corpora- 
tion of  any  special  or  exclusive  privilege  or  franchise  not 
allowed  by  law  to  natural  persons*  gives  to  the  tangible 
property.  For  example,  a  railroad  track,  without  the 
right  of  operating  a  railroad,  would  be  of  small  value;  with 
that  right,  it  might  be  worth  millions  of  dollars. 

So,  in  ascertaining  what  corporations  come  within  the 
purview  of  this  statute,  and  are  by  it  required  to  make  re- 
port to  the  Auditor,  we  should  keep  in  mind  the  ultimate 
purpose  of  the  statute,  which  is  the  taxation  of  this  intang- 
ible property,  and  consider  whether  all  corporations  can.  In 
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law,  possess  such  intangible  property;  for  surely  we  are 
not  to  stretch  the  language  of  the  statute  beyond  its 
letter,  and  assume  that  the  Legislature  intended  to  re- 
quire a  vain  thing,  by  imposing  severe  penalties  for  failure 
to  report  intangible  property  upon  corporations  which 
do  not,  and  in  law  can  not,  possess  it. 

The  appellant  is  an  ordinary  business  corporation,  cre- 
ated under  the  general  law,  under  which  no  special  or  ex- 
clusive privilege  not  allowed  by  law  to  natural  persons 
can  be  obtained.  It  cdnducts  its  business  with  the  same 
rights  and  privileges,  and  subject  to  the  same  restrictions 
as  natural  persons  engaged  in  the  same  business. 

.  It  is  insisted,  and  appears  to  have  been  so  decided  by  the 
trial  court,  that  the  insertion  in  the  articles  of  incorpora- ' 
tion  of  a  proviso  that  the  private  property  of  stockholders 
should  not  be  subject  to  the  corporate  debts,  gave  to  the 
corporation  an  exclusive  privilege,  not  enjoyed  by  natural 
persons,  and  therefore  brought  this  corporation  within 
the  purview  of  the  statute.  This  canstniction  would  bring 
every  business  corporation  in  the  Commonwealth  within 
the  letter  of  the  statute,  and  that  is  the  contention  made 
on  behalf  of  appellee.  But  this  privilege  is  a  privilege, 
not  of  the  corporation,  but  to  the  stockholder,  and  a  priv- 
ilege which  every  natural  person  may  avail  himself  of  by 
becoming  a  stockholder  in  a  corporation. 

The  corporation  itself  is  a  distinct  entity,  making  its 
own  contracts,  and'  responsible  for  its  debts,  to  the  utter- 
most farthing  of  its  assets. 

It  is  conceded  that  a  trading  corporation  has  a  franchise ; 
bat  its  franchise  is  merely  a  franchise  to  exist,  to  have  a 
name,  to  contract  and  be  contracted  with,  to  sue  and  be 
sued,  in  the  same  manner  as  a  natural  person,  and  this 
fmnchise  is  not  a  "special  or  exclusive  privilege  or'  fran- 
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chise  not  allowed  by  law  to  natural  persons."  Nor  can  the 
appellant  corporation  be  said  to  have  any  intangible  prop- 
erty subject  to  taxation  under  this  statute.  Its  tangible 
property — ^its  warehouse,  drays  and  personal  property — is 
of  no  greater  value  in  the  hands  of  the  corporation  than  it 
would  bear  if  owned  and  managed  by  the  natural  persons 
who  are  its  stockholders.  This  is  also  true  of  its  choses  in 
action,  etc.  The  value  of  its  capital  stock  must  necessarily 
be  the  value  of  its  tangible  property,  choses  in  action,  etc. 
It  had  no  intaqgible  .property  subject  to  taxation  under 
the  statute,  and,  as  matter  of  law,  could  have  none. 

This  brings  us  to  consider  the  question  whether  private 
business  corporations  were  intended  by  the '  Legislature 
to  make  the  report  provided  for  in  the  statute.  The  stat- 
ute enumerates  by  name  twenty  different  varieties  of  cor- 
poration and  company,  followed  by  the  words,  "and  every 
other  like  company,  corporation  or  association."  It  then 
provides,  "also  every  other  eorporation,  company  or  asso- 
ciation having  or  exercising  any  special  or  exclusive  priv- 
ilege or  franchise  not  allowed  by  law  to  natural  persons, 
or  performing  any  public  service."  It  seems  obvious  that 
eame  varieties  of  corporations  were  intended  to  be  ex- 
cluded from  the  operation  of  this  act;  for.  why  should 
this  paihstaking  particularity  of  enumeration  have  been 
used,  if  the  object  was  to  include  ail  incorporated  com- 
panies, which  would  be  the  effect  of  the  law  if  appellee's 
contention  be  sustained — that  the  exemption  of  private 
property  from  corporate  debts  is  a  privilege  to  the  cor- 
poration? The  latter  clause,  "also  every  other  corpora- 
tion, company  or  association  having  or  exercising  any 
special  or  exclusive  privilege  or  franchise  not  allowed  by 
law  to  natural  persons,  or  perfonning  any  public  service," 
seems  to  us  to  have  been  added  for  the  purpose  of  includ- 
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ing  such  corporations  as  were  not  strictly  ejusdem  generis 
with  the  companies  previously  enumerated,  but  which 
might  possess  exclusive  privileges,  and,  as  a  provision  for 
the  future,  to  impose  the  intangible  property  tax  upon 
corporations  to  be  hereafter  created,  which  might  have 
exclnsive  privileges  or  perform  public  services. 

The  only  authority  relied  on  in  support  of  the  contention 
that  this  language  includes  all  corporations  is  the  case  of 
Western  Union  Telegraph  CJo.  v.  Norman,  77  Fed.,  27.  But 
that  case  was  in  relation  to  a  company  specifically' named 
in  the  statute  under  consideration.  The  question  here  pre- 
sented did  not  arise  in  that  case,  and  was,  presumably,  not 
argued;  and  the  suggestion  made  by  the  learned  judge  who 
delivered  that  opinion  was  made  in  argument,  in  reaching  a 
conclusion  to  reach  which  the  dictum  cited  was  not  nec- 
essary. 

While  we  attach  little  importance  to  legislative  debate 
or  legislative  action,  in  the  amendment  or  alteration  of 
bills  while  on  their  passage,  as  a  means  of  ascertaining 
the  proper  construction  of  the  act  adopted,  it  is  interest- 
ing to  note  that  this  bill,  as  originally  introduced,  pro- 
vided for  the  taxation  of  "every  corporation  organized 
under  the  laws  of  this  State,  or  any  other  State, 
for  the  purpose  of  profit  or  doing  business,  with  the 
exception    of    certain    enumerated    foreign    corporations. 

It  further  appears,  from  an  examination  of  sec- 
tions 4227,  4228,  4231  and  42:^2,  that  section  4077 
could  not  have  been  intended  to  apply  to  all  cor- 
IK>rations;  for  those  sections  provide  for  the  taxation 
of  foreign  life  insurance  companies,  foreign  building  and 
loan  associations,  foreign  insurance  companies  other  than 
life,  and  foreign  assessment  companies. 
The  conclusion  reached  is  strengthened  when  we  con- 
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sider  the  contemporaneous  practical  construction  of  the 
fiftatute  by  the  officers  required  by  law  to  enforce  it.  Bar- 
bour V.  City  of  Louisville,  83  Ky.,  102;  Harrison  v.  Com.,  83 
Ky.,  162. 

It  has  been  suggested  that  to  hold  that  this  statute  does 
not  apply  to  all  corporations  would  render  the  act  uncon- 
stitutional, as  in  violation  of  section  171,  which  requires 
the  taxes  to  be  uniform  upon  ail  property  subject  to  tax- 
ation within  the  territorial  limits  of  the  authority  levying 
the  tai.  But  we  can  not  concur  in  this  contention.  The 
revenue  law  of  the  State  is  not  unconstitutional  because 
jt  does  not  require  natural  persons,  possessing  no  special 
franchise  or  privilege,  to  make  report  of  special  priv- 
ileges and  franchise^  for  taxation;  nor  is  it  unconstitu- 
tional in  failing  to  require  a  report  for  the  purpose  of 
a  franchise  or  intangible  property  tax  from  those  corpora- 
tions, which  have  no  special  or  exclusive  franchise,  and 
can  not,  as  matter  of  law,  possess  intangible  property. 

.  The  law  requires  a  report  from  all  classes  of  corporations 
which  can  possess  the  intangible  property  sought  to  be 
taxed  by  this  statute.  The  tax  upon  tangible  property 
of  all  corporations  is  elsewhere  provided  for. 

There  remains  but  one  question  for  consideration,  and 
that  is  whether  this 'company  comes  within  the  section, 
under  the  words  "or  performing  any  public  service."  It 
has  been  repeatedly  held  by  this  court,  in  passing  upon 
exemptions  from  taxation,  that  the  test  to  determine 
whether  an  institution  performs  a  public  service  is  whether 
there  exists  the  right  to  levy  a  tax  upon  the  public  in  aid 
of  the  institution.    Barbour  v.  Board  of  Trade,  82  Ky.,  653; 

.  Lancaster  v.  Clayton,  86  Ky.,  373,  [5  S.  W.,  864];  Clark  v. 
Louisville  Water  Co.,  90  Ky.,  515,  [14  S.  W.,  502];  Com.  v. 
Makibben,  90  Ky.,  384,  [29  Am.  St.  Rep.,  382;  14  S.  W.,  372]. 
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Nor  dp  we  think,  under  the  ca^e  of  Nash  v.  Page,  80  Ky., 
639,  [44  Am.  St.  Rep.,  490],  following  the  case  of  Munn  v. 
Illinois,  94  U.  S.,  113,  that  property  tecomes  clothed  with 
a  public  interest  when  used  in  a  manner  to  make  it  of  pub- 
lic consequence,  and  to  affect  the  community  at  large. 
"When,  therefore,  one  deyotes  his  property  to  a  use  in 
which  the  public  has  an  interest,  he,  in  effect,  grants  the 
public  an  interest  in  that  use  and  must  submit  to  be  con- 
trolled by  the  public  for  the  common  good,  to  the  extent 
of  the  interest  he  has  thus  created.  He  may  withdraw  his 
grant  by  discontinuing  the  use,  but  so  long  as  he  maintains 
the  use  he  must  submit  to  the  control.'' 

This  is  very  far  from  holding  that  a  tobacco  warehouse- 
man performs  a  public  service.  It  was  there  held  that  an 
analogy  existed  between  the  business  of  a  warehouseman 
aod  that  of  a  common  carrier^  in  this:  That  as  the  owner  of 
a  stage  can  not,  without  excuse,  decline  to  take  a  pas- 
senger, so  a  warehouseman  is  bound  to  allow  all  tobacco 
buyers  to  bid  for  tobacco  on  reasonable  terras  at  his  ware- 
house, and  can  not  evade  this  responsibility  by  calling 
himself  a  oommission  merchant  while  continuing  the  busi- 
ness of  warehouseman.  And  it  is  manifest  that  the  busi- 
ness of  warehouseman  is  as  much  affected  by  the  public 
interest  when  conducted  by  a  natural  person  as  by  a  cor- 
poration, and  it  is  not  contended  that  the  law  was  in- 
tended to  apply  to  tobacco  warehouses  operated  by  natu- 
ral persons.  For  the  reasons  indicated,  a  rehearing  is 
granted,  the  former  opinion  is  withdrawn,  the  judgment 
reversed,  and  cause  remanded,  with  directions  to  award 
appellant  a  new  trial,  and  for  further  proceedings  consist- 
ent with  this  opinion. 

The  whole  court  sitting.  Judges  Quffy,  Paynter  and 
White  dissenting.    Judge  Hobson  concurring. 
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In  this  case  the  whole  court  is  agreed  that  the  indict- 
ment against  appellant  should  be  dismissed,  but  it  has 
become  necessary  for  the  guidance  of  the  executive  oflS- 
cers  of  the  State  that  the  court  should  construe  section 
4077  of  the  Kentucky  Statutes,  relating  to  tax  on  fran- 
chises. The  proper  construction  of  this  statute  presents 
a  question  of  great  diflaculty,  on  which  the  members  of 
the  court  have  been  unable  to  agree;  and  it  must  be  de- 
termined, in  order  that  persons  Interested  may  know  how 
to  conduct  their  business. 

The  statute  reads  as  follows:  "Every  railway  company 
or  corporation  and  every  incorporated  bank,  trust  com- 
P^T^Jy  guarantee  or  security  company,  gas  company,  water 
company,  ferry  company,  bridge  company,  street  railway 
company,  express  company,  electric  light  company,  elec- 
'  trie  pQwer  company,  telegraph  company,  press  dispatch 
company,  telephone  company,  turnpike  company,  palace- 
car  company,  dining-car  company,  sleeping-car  company, 
chair-car  company,  and  every  other  like  company,  corpora- 
tion or  association,  also  every  other  corporation,  company 
or  association,  having  or  exercising  any  special  or  exclus- 
ive privilege  or  franchise  not  allowed  by  law  to  natural 
persons,  or  performing  any  public  service,  shall,  in  addi- 
tion to  the  other  taxes  imposed  on  it  by  law,  annually  pay 
a  tax  on  its  franchise  to  the  State,  and  a  local  tax  thereon 
to  the  county,  incorporated  city,  town  and  taxing  district 
where  its  franchise  may  be  exercised." 

It  is  insisted  that  this  statute  applies  to  all  corpora- 
tions. It  is  said  that  the  right  of  corporate  existence 
is  a  franchise,,  and  that  the  exemption  of  the  stockholders 

m 

from  liability  for  corporate  debts  is  also  a  franchise,  and 
so  that  all  corporations  are  included  in  the  section.  There 
would    be  more  force   in  this  argument  if    the  statute 
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read,  any  franchisey  but  it  reads,  ^'any  special  or  exclusive 
privUegc  of  franchise  not  allowed  hy  law  io  natural  persons f^ 
and  this  special  or'  exclusive  franchise  may  be 
taxed  in  any  county,  city,  ,town  or  taxing  district  where 
it  ^nay  he  exercised.  The  same  Legislature  that  passed 
this  act  passed  a  statute  allowing  everybody  to  form  cor- 
porations for  certain  business  purposes,  and  the  right 
of  corporate  existence  enjoyed  by  these  corporations  is 
in  no  sense  a  special  or  exclusive  franchise  not  allowed 
by  law  to  natural  persons. 

In  Morawetz  on  Private  Corporations  (section  923)  the 
accurate  author  says:  "All  persons  have  now  the  right 
of  forming  corporate  associations  upon  complying  with 
the  simple  formalities  prescribed  by  the  statute.  The 
right  of  forming  a  corporation  and  of  acting  in  a  corporate 
capacity  under  the  general  incorporation  laws  can  be 
called  a  franchise  only  in  the  sense  that  the  .right  of  form- 
ing a  limited  partnership,  or  of  executing  a  conveyance  of 
land  by  deed,  is  a  franchise." 

The  same  rule  is  laid  down  in  Thompson  on  Corporations, 
section  5335.  In  section  5336  this  author  also  says:  "The 
franchise  of  being  a  corporation  vests  in  the  individuals 
who  compose  the  corporation,  while  those  secondary  fran- 
chises, which  we  shall  hereafter  see,  are  vendible  by  the 
'  corporation,  necessarily,  and  for  that  reason  alone,  must 
be  deemed  to  vest  in  the  corporation." 

The  right  of  corporate  existence,  not  vesting  in  the  cor- 
poration, does  not  pass  under  a  sale  by  it  of  all  its  property 
and  franchises.  Smith  v.^Gower,  2  Duv.,  19  Thompson  on 
Corporations,  section  5354;  Coe  v.  Columbus  Railroad  Co., 
75  Am.  Dec,  518;  Metz  v.  Buffalo  Railroad  Co.,  17  Am.  Rep., 
201;  Pietsam  v.  Hay  (111.  Sup.),  [3  Am.  St.  R.,  493;  13  N.  E., 
601]. 
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.That  which  does  not  pass  under  a  grant  of  all  the  cor- 
porate property  and  franchises  is  certainly  not  a  fran- 
chise of  the  corporation  for  taxing  purposes,  under  our 
Constitution,  providing  for  the  taxation  of  all  property 
of  the  citizen. 

It  is  equally  clear  that  the  exemption  of  the  individual 
property  of  the  stockholders  from  corporate  debts  is  not 
a  franchise  of  the  corporation,  but  vests  in  the  «tockhold- 
ers.  It  is  not  a  special  or  exclusive  privilege  not  allowed 
by  law  to  natural  persons,  for 'all  persons  may  be  stock- 
holders in  ^corporations.  The  privilege  is  open  to  all  who 
may  wish  to  take  advantage  of  the  statute.  The  conclud- 
ing words  of  the  sentence  providing  for  the  payment  of 
a  local  tax  on  the  franchise  to  the  county^  city,  town  and 
taxing  district  where  it  may  be  exercised,  can  not  refer 
to  the  exemption  of  the  individual  property  of  the  stock- 
holder from  corporate  debts;  for  these  words  plainly  refer 
to  rights  exercised  by  the  corporation,  such  as  the  col- 
lection of  tolls,  the  taking  of  private  property  under  the 
right  of  eminent  domain,  and  the  like.  If  they  refer  to  the 
exemption  of  the  stockholder's  individual  property  from 
corporate  debts,  then  it  would  follow  that  a  local  tax 
under  this  statute  could  be  imposed  in  every  county  or  lo- 
cality where  it  was  exercised;  that  is,  where  any  stock- 
holder enjoyed  the  exemption,  which  might  be  in  any  part 
of  the  State. 

The  object  of  the  statute  is  to  get  at  the  property  of 
the  corporation  for  the  purposes  of  taxation.  It  refers, 
by  the  terms  "prrvilege  or  franchise,"  to  rights  possessed 
by  the  corporation  which  are  valuable  as  property,  and 
fio  should  be  assessed  for  taxation.  The  right  of  the 
stockholder  to  exemption  from  liability  for  the  debts 
of  the  corporation  above  the  amount  specified  by  law  is 
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not  tbe  property  of  the  corporation,  and  bo  should  not  be 
construed  within  a  statute  providing  simply  for  the  taxa- 
tion of  its  property.  The  right  to  'do  business  as  a  cor- 
poration is  no  more  the  property  of  the  corporation  than 
the  right  to  do  business  as  a  partnership  is  the  property 
of  the  firm.  Limited  partnerships  are  common,  where  the 
partners  are  not  to  be  liable  for  the  firm  debts,  and  no  one  ' 
would  contend  that  such  a  partnership  falls  within  this' 
statute. 

The  same  result  will  be  reached  if  we  examine  the 
other  words  of  the  section.  It  will  be  observed  that  it 
applies,  not  only  to  corporations,  but  to  other  companies 
or  associations.  Corporations  and  unincorporated  associa- 
tions are  placed  by  the  statute  on  the  same  plane.  It 
applies  to  all,  whether  incorporated  or  not,  "having  or 
exercising  any  special  or  exclusive  privilege  or  franchise 
not  allowed  by  law  to  natural  persons  or  performing  any 
public  service."  This  is  made  very  clear  by  section  40S2 
in  the  same  subdivision,  which  is  as  follows:  "Whenever 
any  person  or  association  of  persons  not  being  a  corpora- 
tion, nor  having  capital  stock,  shall,  in  this  State,  engage 
in  the  business  of  any  of  the  corporations  mentioned  in 
the  first  section  of  this  article,  then  the  capital  and  prop- 
erty,^ or  the  ^certificates  or  other  evidences  of  the  rights 
or  interests  of  the  holders  thereof  in  the  business  or  cap- 
ital and  property  employed  therein,  shall  be  deemed  and 
treated  as  the  capital  stock  of  such  person  or  association 
of  persons:  for  the  purpose  of  taxation  and  all  other  pur- 
poses under  this  article,  in  like  manner  as  if  such  person 
or  assoc'ation  of  persons  were  a  corporation."' 

Section  4086  also  provides:  "All  corporations  and  other 
persons  who  are  required  to  make  reports  to  the  Auditor 
of  Public  Accounts  shall  pay  all  the  taxes  due  the  State 
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from  them  into  the  treasury  at  the  same  time,  and  shall 
be  liable  for  and  pay  the  same  rate  of  interest  and  pen- 
alties as  defaulting  individuals,  except  where  otherwise 
specially  provided." 

The  three  sections  must  be  read  together,  as  they  form 
part  of  one  plan.  From  the  three,  taken  as  a  whole,  it  is 
evident  that  the  purpose  was  to  reach  persons  or  corpora- 
tions having  or  exercising  any  special  or  exclusive  priv- 
ilege or  franchise  not  allowed  by  law  to  natural  persons,  or 
performing  any  public  service.    With  this  view,  all  persons 

r 

engaged  in  the  business  of  any  of  the  corporations  re- 
ferred io  are  placed  on  exactly  the  same  plane  as  the 
corporations,  and  such  persons,  as  well  as  the  corpora- 
tions, are  required  to  pay  their  taxes  directly  to  the  Audi- 
tor. If  the  first  section  includes  all  corporations,  then 
it  would  follow  that  all  individuals  engaged  in  the  same 
business  as  the  corporations  must  be  assessed  in  the  same 
way.  No  one  has  ever  so  construed  the  statute.  It  would 
not  be  contended  that  any  individual  or  association  must 
pay  taxes  directly  to  the  Auditor,  unless  exercising  a 
special  or  exclusive  privilege  or  franchise  not  allowed  by 
law  to  other  natural  persons,  or  performing  some  public 
service.  But  if  the  statute  does  not  apply  to  an  individ- 
ual, it  does  not  apply  to  a  corporation  in  the  same  busi- 
ness, for  both  understand  it  just  alike.  No  corporation  is 
included  within  the  statute,  unless  an  individual  or  an 
unincorporated  company  situated  just  as  it  is  would  be 
covered  by  it. 

Section  4085  provides:  "The  property  of  all  corpora- 
tions, except  where  herein  differently  provided,  shall  be 
assessed  in  the  name  of  the  corporation  in  the  same  man- 
ner as  that  of  a  natural  persou/^ 

These  sections  are  a  part  of  the  general  revenue  and 
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taxation  bill,  proyiding  for  the  payment  of  a  uniform  tax 
on  "all  property  directed  to  be  assessed  for  taxation"  by 
the  owner,  person  or  corporation  assessed.  Ky.  St.,  sec- 
tion 4019.  Personal  property  of  every  kind  is  required 'to 
be  seimrately  valuedo  and,  if  there  be  no  appropriate  col- 
umn in  the  tax  b9ok,  it  shall  be  valued  in  the  column  head- 
ed '^Miscellany.-'  Id.,  section  4050.  When  the  assessor 
has  taken  the  tax  list  of  corporations  like  appellant,  includ- 
ing their  tangible  and  intangible  property,  all  that  they 
have  has  been  given  in  for  taxation,  just  as  in  the  case  of 
a  firm  or  any  other  unincorporated  association. 

Section  4077  was  not  intended  to  apply  to  any  of  these, 
but  only  to  such  corporations  or  companies  as  exercised 
special  and  exclusive  franchises,  or  performed  some  public 
service.  The  value  of  these  intangible  franchises  could 
not  well  be  fixed  by  an  assessor,  and,  when  these  com- . 

panies  have  paid  a  tax  on  these  franchises,  they  have 

* 
only  been  taxed  on  all  their  property  as  provided  by  the 

Constitution.    The  same  result  is  reached  when  appellant 

gives  in  all  its  property  to  the  assessor,  and  so  all  are 

put  on  the  same  footing. 

The  statute  referred  to  received  a  legislative  construc- 
tion by  the  act  approved  March  19,  1898,  entitled,  "An 
act  concerning  the  assessment  and  valuation  for  taxation 
of  corporate^  franchises  and  intangible  property  by  cities 
of  the  first  and  second  class."  This  act  follows  nearly 
literally  all  the  sections  of  the  act  before  us,  but  provides 
(Acts  1898,  p.  96):  "No  assessment  for  city  taxes  shall 
be  made  by  any  assessor  or  board  of  valuation  and  assess- 
ment of  the  franchise  of  any  private  business,  mercantile 
or  manufacturing  corporation  whose  property  is  not  de- 
Toted  to  a  public  use." 

It  can  not  be  presumed  that  the  legislature  intended 


Digitized  by 


Google 


180 KENTUCKY   REPORTS.  [Vol^  108 

The  LouisYiUe  Tobacco  Warehouse  Co.  v.  Commonwealth. 

one  rule  to  apply  in  cities  of  the  first  and  second  classes, 
and  a  different  one  in  the  State  at  large  and  all  of  its  other 
subdivisions.  It  had  no  power,  under  the  Constitution, 
to  exempt  from  taxation  property  in  cities  of  the  first  and 
second  classes  that  is  subject  to  taxation  in  other  parts 
of  the  State.  If  the  act  could  be  so  construed,  it  is  un- 
constitutional. 

It  is  a  well-settled  rule  that  that  construction  must  be 
adopted  which  will  uphold  both  acts,  rather  than  the  one 
which  will  destroy  one  of  them.  Under  this  rule,  the  sec- 
ond act  must  be  regarded  as  a  legislative  construction  of 
the  first,  and  that  act  must  be  construed  as  not  applying 
to  the  classes  of  corporations  exempted  from  the  opera-, 
tion  of  the  other  act. 

The  statute  was  given  this  practical  construction  by  the 
executive  ofiScers  of  the  State  during  two  administrations. 
The  Legislature  was  well  aware  of  the  construction,  so  put 
upon  it,  and,  having  not  only  acquiesced  in  it,  but  expressly 
adopted  it,  it  should  not  now  be  departed  from. 

Appellant  is  a  private  business  corporation,  organized 
under  chapter  56  of  the  General  Statutes,  possessing  no 
franchises  or  privileges  not  possessed,  in  effect,  by  an  indi- 
vidual or  limited  partnerships  engaged  in  the  same  busi- 
ness. Such  corporations  are  now  running  stores,  farms, 
mills  and  many  othef  enterprises  in  this  State.  They  are 
not  within  the  letter  or  spirit  of  the  statute,  and  no  good 
can  come  from  requiring  them  to  make  the  reports  in  ques- 
tion. 

For  these  reasons,  I  concur  in  the  opinion  of  the  court 
delivered  by  Judge  DuRelle.  This  separate  opinion  is 
filed  in  addition  only  to  state  more  in  detail  some  of  the 
reasons  sustaining  the  conclusion  reached. 
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Case  15—ACTION  TO  ENFORCE  LIEN— Mabch  14. 

Ryan  y.  Middlesborough  Town  Lands  Co. 

APPEAL    FROM    BELL    CIBCUTT    OOUBX. 

L  Pleading — Action  to  Foreclose  Lien — Description  of  Pbopertt. — 
It  Is  a  Buffioient  description  of  property  against  which  a  lien  is 
sought  to  be  enforced  to  allege  that  It  is  "Known  and  designated 
upon  the  map  of  town  lots  of  the  Middlesborough  Town  Co.,  re- 
corded in  the  office  of  the  clerk  of  the  Bell  County  Court  as  lot 
No.  7  in  block  No.  407,  section  northeast." 

2.  Same — ^Answer. — ^An  answer  which  avers  that  the  contract  sued 

on  and  its  sale  to  defendant  were,  procured  by  fraud,  covin  and 
misrepresentation,  is  good  without  stating  the  facts  constituting 
the  fraud,  covin  or  misrepresentation. 
8.  Same — Representations  of  Anticipated  Facts. — ^A  fraudulent 
misrepresentation  to  warrant  relief  from  a  contract  must  be  of 
an  existing  and  not  of  an  anticipated  fact;  and  the  answer  in 
this  case,  fairly  construed,  sets  out  promises  for  the  future. 

W.  E.  CABELL  and  ISAAC  T.  WOODSON  won  appellant. 

1.  As  to  insufficiency  of  description  of  property.  Ross  ▼.  Adams, 
13  Bush,  370;  Faught  v.  Henry,  13  Bush,  471. 

?'.  As  to  invalidity  of  proceedings  against  nonresident  Brown- 
field  V.  Dyer,  7  Bush,  505;  Max  Meadows  L.  ft  L  Co.  T.  Brady, 
Virginia  Court  of  Appeals,  Va.  Law  Reg.,  1895. 

3.  As  to  the  sufficiency  of  answer,  set-ofC  and  counterclaim.    Wilson 

V.  Carpenter,  91  Va..  184;  Max  Meadows  L.  ft  I.  Co.  v.  Brady; 
Benjamin  on  Sales,  vol.  1,  643,  644,-^5,  646,  notes  11  and  12; 
Herman  on  Estoppel,  vol.  2.,  par.  1169;  par.  772,  p.  898. 

SAMPSON  ft  CHAPMAN  for  the  appellee. 

1.  1^  description  of  the  land  In  the  petition  was  good.    It  refers 

to  the  map  of  record. 

2.  Lloyd  was  not  a  necessary  party  to  th«  action  and  no  Judgment 

was  rendered  in  any  way  affecting  him. 

3.  The  second  paragraph  of  the  answer  Is  not  good;     It  attempts 

to  plead  a  want  of  consideration  for  the  execution  of  the  notes 
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by  Lloyd  and  the  assumption  of  the  same  by  Ryan,  when  at  the 
same  time  i(S  admits  possession  of  the  land  for  which  the  notes 
were  executed. 

4.  The  third  and  fourth  paragraphs  are  not  good  because  they  fail 

to  state  wherein  the  fraud,  covin  and  misrepresentations  of  the 
pladntift  consisted. 

5.  The  fifth  paragraph  was  not  good;  ^t  did  not  state  that  the  plain- 

tift  had  misrepresented  a  material  existing  fact  Sawyer  v. 
Prickett,  19  Wall..  146;  First  Natl.  Bank  of  Stanford  v.  Mat- 
tlngly,  14  Ky.  Law  Rep.,  69.  Nor  does  this  paragraph  state  any- 
where that  the  alleged  misrepresentations  were  made  for  the 
purpose  of  deceiving  defendant  or  any  one.  Misrepresenta- 
tions, unless  they  be  of  existing  facts,  are  the  mere  expressions 
of  opinion,  of  hope  or  expectation  and  can  not  be  the  basis  of 
an  allegation  of  fraud.  Wade  v.  Ringo,  25  S.  W.  R.,  901; 
Gage  V.  Lewis,  6  111.,  604;  Ball  v.  Lively,  4  Dana,  370;  Huls  v. 
Black,  14  Ky.  Law  Rep.,  805;  Brandt,  on  Suretyship,- &c.,  404; 
Fisher  v.  May,  4  Bibb,  450. 

6.  The  pleading  is  further  defective  in  failing  to  show  the  defend- 

ant relied  on  the  alleged  misrepresentations  as  true,  and  that 
the  Town  Companies'  agents  knew  them  to  be  false.  Marksbury 
v.  Taylor,  10  Bush,  520; 'Ball  v.  Lively,  supra;  Jasper  v.  Ham- 
ilton, 3  Dana^  280;  Stewart  v.  Dougherty,  3  Dana,  479;  Buford 
y.  Brown,  6  B.  M.,  &53;  Campbell  v.  Hillman,  15  B.  M.,  518; 
English  V.  Thomasson,  82  Ky.,  280. 

JUDGE  DuRELLE  ]>elivered  the  opinion  or  the  court. 

The  appellee  brought  suit  against  appellant  and  one  B. 
L.  Lloyd,  alleging  that  its  predecessor,  the  Middlesborongh 
Town  Company,  had  sold  and  conveyed  to  Lloyd  a  lot  of 
land  in  Middlesborongh,  retaining  a  lien  for  the  unpaid  pur- 
chase money;  that  Lloyd,  in  part  payment  therefor,  had 
executed  three  promissory  notes,  which  were  due  and  un- 
paid, and  had  been  assigned  to  appellee  for  a  valuable  con- 
sideration; that  Lloyd  had  sold  the  lot  mentioned  to  the  ap- 
pellant, Ryan,  by  deed,  which  was  acknowledged  and  de- 
livered to  and  accepted  by  Ryan,  and  in  which  appellant,  as 
a  part  of  the  purchase  price,  assumed  and  agreed  to  pay 
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and  satisfy  all  the  lien  notes,  and  that  appellant  was  in 
possession  of  the  land. 

A  demurrer  to  the  petition  was  properly  overruled,  the 
sale  by  Lloyd  to  Ryan,  and  the  assumption  by  the  latter  of 
the  unpaid  lien  notes,  being  sufficiently  averred,  and  the 
lot  being  sufficiently  described  as/^known  and  designated 
upon  the  map  of  town  lots  of  the  Middlesborough  Town 
Company,  recorded  in  the  office  of  the  clerk  of  the  Bell' 
county  court  as  lot  No.  7  in  block  No.  407,  section  north- 
east." 

Lloyd  was  made  a  party  defendant  by  constructive  pro- 
cess, but  did  no\  appear  or  plead. 

Appellant  Byan  filed  an  answer,  set-oflf  and  counter- 
claim, to  which  a  demurrer  was  sustained  by  the  trial  court, 
but  judgment  was  rendered  for  the  enforcement  of  the  lien 
only,  and  the  question  of  personal  judgment  against  Ryan 
was  reserved. 

In  the  first  paragraph  he  pleads  no  consideration  for  the 
assignment  from  the  Town  Company  to  the  Town  Lands 
Company;  but  in  the  same  paragraph  nullifies  that  denial 
by  admitting  the  consideration  of  the  Town  Lands  Com- 
pany succeeding  to  the  rights,  properties  (md  liabilities  of 
its  assignor. 

The  second  paragraph  is  an  attempt  to  plead  no  consid- 
eration; but  is  inconsistent  with  the  admission  that  the 
notes  were  executed  for  the  lot  in  question,  which  was  of 
value,  though  claimed  to  be  of  less  value  than  the  face  of 
the  note. 

The  third  paragraph  is  au  averment  in  general  terms  that 
the  execution  of  the  notes  was  procured  by  fraud,  covin 
and  misrepresentation  of  the  Town  Company  and  its  agents. 
This  is  claimed  to  be  defective,  because  it  does  not  state 
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the  facts  which  constitute  the  fraud,  coTin  and  misrepre- 
sentation. 

The  fourth  paragraph  is  objected  to  for  the  same  reason^ 
it  averring  merely  that  the  assumption  to  pay  the  purchase 
money  notes  by  Ryan  was  procured  by  the  fraud,  covin 
and  misrepresentation  of  the  Town.  Company  and  its 
agents. 

Appellant's  complaint  as  to  the  ruling  on  the  demurrer 
to  the  third  and  fourth  paragraphs  of  his  answer  seems 
to  us,  upon  examination,  to  be  well  founded,  and  the  trial 
court  erred  in  sustaining  the  demurrer.  (Whitehead  v. 
Root,  2  Met.,  538;  Ross  v.  Braydon,  2  Dana,  161;  Sharp  v. 
White,  1  J.  J.  Mar.,  106;  Boyd  v.  Smoot,  5  R.,  119;  New- 
man's Pleading  &  Practice,  543.) 

The  fifth  paragraph  undertakes  to  set  up  specifically 
fraudulent  misrepresentation.  But  all  the  averments  are 
as  to  promises  for  the  future,  with  one  exception.  It  was 
averred  that  various  industrial  enterprises  would  be  es- 
tablished by  various  corporations  and  persons,  which 
would  give  employment  to  a  great  number  of  people,  and 
thereby  increase  the  value  of  the  property.  It  is  true 
there  is  an  averment  that  representations  were  made  "that 
these  plants  and  enterprises  had  been  secured  by  contract 
between  said  company  and  the  parties  and  corporations 
proposing  to  erect  and  operate  same,  to  locate  at  Middles- 
borough,"  and  also  that  these  representations  were  false 
and  fraudulent;  but  the  paragraph  specifies  wherein  they 
were  false,  viz;  in  that  a  number  of  the  enterprises  were 
never  erected  or  operated  in  or  about  the  town.  We  are 
of  opinion  that  the  pleading  fairly  construed  bases  the 
falsity  of  these  representations  upon  the  fact  that  the  en- 
terprises were  not  established,  and  not  upon  any  «laim  that 
there  were  no  contracts  for  their  establishment  at  Mid- 
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dlesborougb.  Nor  was  it  averred  that  the  company  or  its 
agents  had  knowledge  of  the  falsity  of  the  representations 
of  existent  facts,  or,  without  knowledge  of  their  truth,  as- 
serted their  trirth  as  having  knowledge.  Moreover,  it  is 
not  alleged  that  but  for  these  representations  appellant 
would  not  have  purchased. 

As  to  the  promissory  representations,  it  seems  to  be  well 
settled  that  promises  as  to  the  future,  whether  to  be  per- 
formed by  the  vendor  or  a  third  person,  are  not  a  basis  for 
legal  or  equitable  relief,  unless  incorporated  in  the  con- 
tract, or  averred  to  have  been  omitted  therefrom  by  fraud 
or  mistake.  As  said  by  Judge  Daniel  in  Turner  v.  Naviga- 
tion Co.  (2  Dev.  Eq.,  239): 

''If  there  was  no  fraud  in  making  the  sale  and  obtaining 
the  bond,  parol  evidence  is  inadmissible  for  the  purpose  of 
annexing  a  condition  to  the  written  deed,  which  appears  on 
its  face  to  be  absolute  and  unconditional.  Any  declara- 
tions made  at  the  time  of  the  sale  by  the  vendor,  relative 
to  the  property,  if  not  incorporated  in  the  written  contract 
of  sale,  are  presumed  to  have  been  abandoned  by  the  par- 
ties, as  formiBfg  no  part  of  it.  They  are  not  to  be  proved 
by  parol,  to  explain  the  contract,  or  in  any  way  to  affect 
it^  except  when  it  is  alleged  that  they  were  false^^.and  so 
known  to  be  by  the  vendor  at  the  time,  and  were  spoken 
with  a  view  to  commit  a  fraud  on  the  vendee.*' 

See  also  8  Am,  &  Ency.  of  Law,  p.  637,  note  1;  note  G 
to  Hedin  v.  Minn.  Med.  &  Surg.  Inst.,  35  L.  R.  A.,  420-21; 
note  to  Fargo  Gaslight  &  Coke  Co.  v,  Fargo  Gas  &  Elec- 
tric Light  Co.,  37  L.  R.  A.,  607;  Sawyer  v.  Prickett,  86  U.  S., 
146.) 

We  have  been  cited  to  no  case  holding  that  representa- 
tions regarding  the  future  furnish  ground  for  relief,  either 
by  action  for  deceit  or  for  rescission  of  a  contract. 


Digitized  by 


Google 


186 KENTUCKY  REPORTS.  [Vol.  106 

People's  Saving  and  Building  Association  t.  Denton. 

The  questions  arising  in  this  case  are  settled  by  the  case 
of  Livermore  v.  MiddlesbArough  Town  Lands  Co.,  this  day 
decided,  except  as  here  indicated. 

For  tjhe  error  in  sustaining  the  demur^el•  to  the  third  and 
foupth  paragraphs  of  the  answer  the  judgment  is  reversed 
and  cause  remanded  for  further  proceedings  consistent 
herewith. 

The  whole  court  sitting,  Judge  Guffy  dissenting. 


Case  le— ACTION  TO  ENFORCE  BUILDING  AND  LOAN  MORT- 
GAGB>— Mabch    14. 

108^1        Peoples'  Saving  &  Building  Association  v.  Denton. 

APPEAL  FROM    HENDERSON   CIRCUIT  COURT. 


Building  and  Loan  Associations — ^Expenses.— ^Where  a  going  build- 
ing and  loan  association,  in  a  contest  for  the  enforcement  of  a 
borrowing  member's  mortgage,  makes  it  appear  with  reasonable 
certainty  that  the  profits  or  dividends  distributable  to  a  bor- 
rowing member's  stock  are  not  sufficient  to  cover  his  proportion- 
ate share  of  expenses,  and  losses  in  running  the  business,  it  may 
recover  of  such  borrower  his  proportion  of  such  expenses  and 
losses;  but  in  estimating  such  losses  it  must  appear  that 
they  do  not  include  losses  incurred  in  having  to  repay  usury 
to  its  borrowing  members. 

B.  Q.  SEBRBE,  JR.,  FOR  appellant. 

A  building  and  loan  association  has  a  right  to  charge  its 
members  fines  for  failure  to  comply  with  Its  by-laws,  and  rea- 
sonable sums  as  expense  dues  for  maintaining  and  carrying 
on  the  business.  Ky.  Stats.,  sec.  867;  Herbert,  &c.,  v.  Kenton 
Bldg.  &  L.  Asen.  of  Covington,  11  Bush.  304;  Henderson  Bldg. 
&  L.  Assn.  v.  Johnson,  88  Ky.,  197;  Rogers,  Recr.,  v.  Rains,  18 
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Ky.  Law  Rep.,  771;  Bndlich  on  Bldg.  ft  L.  Aasng.,  p.  530;  Simp- 
son T.  Ky.  Citizens'  Bldg.  Assn.,  41  S.  W.  R.,  571. 

Same  coutisel  fob  the  appellant  in  a  petition  ifOK  a  beheabing. 

Additional  citation:     Roddick  y.  U.  S.  Bldg.  ft  L.  Assn.,  49  S. 
W..  1075. 

(No  brief  on  file  for  the  appellee.) 

CHIEIF  JUSTICE  HAZBLRIGG  deuvebed  the  opinion  op  the  coubt. 

In  March,  1888,  appellee  borrowed  from  appellant,  a 
bnilding  and  loan  association,  the  sum  of  |600;  and,  after 
paying  divers  sums,  was  adjudged,  at  the  suit  of  the  .as- 
sociation, to  owe  a  balance  on  his  indebtedness  of  |145.47, 
as  of  May  25,  1897.  A  judgment  of  sale  to  satisfy  this 
sum  was  accordingly  entered,  and  the  question  of  further  > 
indebtedness  was  reserved  by  the  lower  court  for  future 
decision.  Subsequently  the  plaintiff  filed  what  is  termed 
a  "second  amended  petition,"  and  in  this  the  terms  of 
the  contract  of  loan  were,  in  effect,  ignored  or  abandoned, 
and  the  account  of  the  appellee,  beginning  at  the  date  of 
his  loan,  and  embracing  all  his  payments,  of  whatever 
character,  is  so  recast  as  to  show  a  balance  due  the  asso- 
ciation of  |290,  less  the  sum  of  {1^5.47,  for  which  judg- 
ment has  already  been  entered.  The  appellant's  plan  of 
thus  recasting  the  account  consists  in  charging  appellee 
with  the  amount  of  his  loan,  with  legal  interest  until  the 
end  of  a  year.  Then  the  payments  made  during  the 
year,  with  interest  thereon  for  the  average  time,  are  as- 
certained and  lessened  by  what  is  termed  "expense  rate 
per  share."  This  last  result,  taken  from  the  principal  and 
interest,  gives  a  new  principal;  and  so  on  for  each  year. 
On  final  hearing  the  court  held  that  Its  former  judgment 
gave  all  the  relief  to  which  the  plaintiff  was  entitled,  and 
dismissed  the  action.    The  association  appeals,  and  brings 
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up  only  the  record  of  the  proceedings  below  after  the 
filing  of  its  seeond  amended  i)etition. 

We  are  to  assume  that  the  court  below,  on  a  proper 
state  of  pleading,  gave  judgment  for  the  plaintiff's  debt, 
with  legal  interest,  less  all  payments  made  by  him,  whe- 
ther as  dues,  interest  or  premium.  And  this  principle 
seems  not  to  be  combatted,  as  far  as  it  goes;  but  it  is 
contended  by  the  association  that  the  court  refused  to 
render  judgment  for  any  fines  against  the  delinquent  mem- 
ber, or  any  expenses  or  losses  incurred  by  it  whilst  he  was 
a  member. 

As  to  the  -fines,  there  is  nothing  to  show  what  was  done 
with  respect  thereto  by  the  court  below,  and  we  need  not 
consider  this  subject  further. 

On  the  other  branch  of  the  case  an  interesting  question 
is  presented.  It  has  been  said  by  this  court  in  several 
of  the  cases  that  a  member  of  these  associations  is  liable 
for  his  pro  rata  share  of  the  expenses  of  maintaining  the 
organization,  notwithstanding  which  no  association  has 
ever  sought  directly  a  recovery  against  its  delinquent 
member  on  account  of  his  liability  on  this  behalf,  except 
incidentally  in  the  Eckler  case  (recently  decided),  [50  S. 
W.,  50],  and  in  the  present  case.  It  may  be  that  in  such 
cases,  if  an  exhibit  were  made  on  the  one  hand  of  the 
member's  share  of  profits  in  the  partnership,  and  on  the 
other  of  his  share  of  expenses  and  losses,  there  wonld  be 
nothing  coming  to  the  association  on  the  account.  This 
assumption,  however,  may  be  erroneous.  If  so,  and  it 
can  be  made  to  appear  that  the  profits  or  dividends  dis- 
tributable to  a  delinquent  borrowing  member's  stock  are 
not  sufficient  to  cover  his  proportionate  share  of  expenses 
and  losses  in  running  the  concern,  then  we  are  prepared 
to  say  what  we  have  often  said,  that  the  delinquent  mem- 
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ber  is  chargeable  with  his  share  of  such  expense  and  loss. 
The  association  must,  however,  show  this  satisfactorily. 
It  is  enough  to  condemn  the  showing  made  on  this  behalf 
in  the  present  case  to' find  that  the  loss  account  charged 
to  appellee  embraces  the  amounts  which  the  association 
has  lost  by  its  failure  to  collect  usury  off  certain  of  its 
delinquent  members.  These  alleged  losses  are  not  losses 
proper.  The  stockholders  have  simply  failed  to  make 
certain  profits  to  which  they  laid  claim  under  usurious 
and  unlawful  contracts.  These  contracts  ought  not  to 
have  beei^  made,  and  the  amount  of  usury  embraced  in 
them  is  not  a  loss  to  the  association,  save  as  it  is  a  cur- 
tailing of  expected  profits.  The  appellee  is  no  more 
chargeable  with  this  alleged  loss  than  he  is  chargeable 
with  the  usurious  amount  embraced  in  his  own  contract. 
The  plan  adopted  in  this  case  would  seem  to  be  unobjec- 
tionable, if  the  association  had  followed  this  course  of 
conducting  its  business;  and  it  would  still  seem  to  be 
possible  of  adoption  in  settlements  with  delinquent  mem- 
bers in  going  concerns,  if,  on  a  full  exhibit  of  the  expense 
and  loss  account,  giving  the  items  in  detail,  there  is  found 
charged  to  the  member  no  "loss"  growing  out  of  usurious 
contracts;  and  it  further  appears  that  no  more  is  charged 
to  the  delinquent  than  his  just  share  of  the  expense  and 
loss  of  the  association.  The  plan  adopted,  with  usury 
losses  excluded,  avoids  the  rather  oppressive  system  of 
compounding  interest  monthly  as  payments  are  usually 
made  in  these  associations,  and  applies  every  dollar  of 
the  member's  payments  to  the  extinguishment  of  his  debt 
and  the  legal  interest  thereon,  computed  at  the  rate  of 
six  per  cent,  per  annum.  The  only  fault  in  its  applica- 
tion to  the  present  case  is  that  so-called  usury  losses  are 
included  in  the  calculation. 
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So  far  as  we  are  able  to  see  from  the  record  before  us, 
the  balance  due  from  the  appellee  to  the  association,  as 
found  by  the  chancellor,  ought  not  to  be  increased. 
Wherefore  the  judgment  dismissing  the  action  is  afSrmed. 


Case  17— CONSTRUCTION   OF  WILLfit—MABCH  15. 

AtcHison,  Executor,  Etc.  v.  Atchison,  Etc. 

▲PFEAI.    FROM    WABBEK    CIBCUrT    COUBT. 

1.  CoNSTBUCTioN    OF   WILLS — CONTRIBUTION. — A    wldo^w    "Who    takes 

under  her  husband's  will  takes  as  any  other  devisee  and  is 
liable  to  contribution  to  pay  the  debts  of  the  estate  in  propoi^ 
tion  to  the  value  of  the  realty  and  personalty  devised  and  be- 
queathed to  her. 

2.  Same. — There  is  nothini;  in  the  will  construed  in  this  case  to 

indicate  an  intention  on  the  part  of  the  testator  that  the  widow 
should  be  exempt  from  the  burden  of  contribution  for  the  pay- 
ment of  his  (testator's)  debts. 

WRIGHT  &  Mcelroy  for  the  appellant. 

1.  There  is  no  proof  to  show  that  the  testator  intended  that  his  widow 

should  get  her  bequest  free  of  the  debts  of  the  testator. 

2.  The  widow  should  contribute  to  the  deibts  of  her  husband  in 

proportion  to  th^  property  received  by  her. 

WILLIAM  H,  HOLT  ON  the  same  side.  , 

There  is  no  evidence  that  the  testator  intended  the  wife's 
devise  to  be  free  of  any  encumbrances.  The  time  for  the  re- 
nunciation of  the  will  had  gone  by  and  the  widow  took  the  por- 
tion of  the  estate  devised  to  her  as  any  other  devisee.  Ky. 
Stats.,  sec.  1404;  Huhlein  v.  Huhlein,  87  Ky.,  247. 

B.  P.  PROCTOR  FOR  THE  appellee. 

The  failure  of  the  widow  to  renounce  the  will  arose  from  the 
inability  on  her  part  to  ascertain  the  status  of  the  estate  arts- 
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ing  from  the  failure  of  the  representative  to  file  an  inventory  ' 
-within  the  time  required  by  law. 

2.  It  was  the  intention  of  the  testator  to  have  the  real  estate  Re- 

vised to  his  wife  unencumtered  and  besides  that,  to  leave  her 
a  surplus  of  personal  'property,  and  in  such  Judgments  the  court 
tried  to  carry  out  the  intention  of  the  testator.  Chamberlain  v. 
Young's  Exr.,  9  Ky.  Law  Rep.,  270. 

3.  If  the  court  did  ndt  reach  this  conclusion,  it  would  have  been  its 

duty  to  leave  her  the  liberty  under  the  statutes  to  renounce 
the  will  and  take  the  interest  alloiwed  her  by  the  statute. 
Smither  y.  Smither's  Exr.,  9  Bush,  230,  and  authorities  cited. 

JUDGE  PAYNTER  delivered  the  opinion  of  the  courtj. 

J.  C.  Atchison  devised  certain  real  estate  to  his  son, 
A.  J.  Atchison,  and  to  his  widow,  H.  N.  Atohison,  he 
devised,  during  her  life,  the  home  place,  situated  at  Bowl- 
ing Green,  Ky.,  and  the  interest  and  remainder  therein 
to  the  son  named.  He  devised  to  the  son  his  watch,  old 
family  Bible  and  clock,  and.  the  personal  estate  goes  to 
the  son  and  widow  in  equal  .parts.  The  son  named  quali- 
fied as  executor  of  the  will,  and  no  personal  estate  came 
into  his  hands  except  a  share  of  turnpike  stock  of  the 
value  of  |25  and  a  small  dividend  thereon,  and,  the  com- 
missioner found  that  there  was  in  his  hands,  due  his 
father's  estate,  some  |67,  rents  collected  in  the  lifetime 
of  the  testator.  The  commissioner  ascertained  the  debts 
of  the  estate  to  be  |790,  among  which  was  a  debt  due  the 
widow  of  f200,  -and  some  interest,  which  was  paid  by 
the  son.  There  was  no  personal  estate  except  that  which 
we  have  stated  with  which  to  pay  the  testator's  debts. 
The  widow  did  not  renounce  the  provisions  of  the  will 
within  the  time  prescribed  by  the  statute;  neither  did 
she  get  the  chancellor  to  extend  the  time  for  that  pur- 
pose. 

When  a  widow  claims  under  the  will,  she  occupies  the 
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same  attitude  at)  any  other  devisee.    Chambers  and  wife  v. 
Davis,  Ac,  15  B.  Mo^,  522. 

When  she  takes  under  the  will  of  .her  deceased  husband, 
she  takes  it  subject  to  his  creditor's  demands.  Watson  v. 
Christian,  12  Bush,  524.  The  burden  accompanies  thie  ben- 
efit.   Huhlein  v.  Huhlein,  87  Ky.,  247,  [8  S.  W.,  260  [. 

.Under  a  will,  those  who  receive  bequests  are  required 
to  contribute  to  the  payment  of  the  debts  of  the  estate. 
Our  attention  has  not  been  called  to  any  case  wherein  the 
court  has  decided  what  proportion  of  the  burdens  shall 
be  borne  by  devisees.  It  is  manifestly  just,  however, 
that  each  devisee  should  pay  ratably  the  debts  of  the 
estate,  according  to  the  value  of  the  estate  received  under 
the  will;  othe^rwise  an  estate  in  realty  might  be  large, 
with  large  debts  against  it,  and,  if  each  devisee  was  re- 
quired to  contribute  the  same  amount  to  the  payment  of 
the  debts,  regardless  of  the  value  of  the  bequests,  then 
those  receiving  an  interest  of  small  value  might  be  re- 
quired to  exhaust  the  entire  amount  in,  the  payment  of 
debts,  whilst  those  who  received  a  large  bequest  would 
have  remaining  large  interests  in  the  estate.  The  com- 
missioner was  under  the  impression  that  each  of  the  de- 
visees was  to  pay  one-half  of  the  debts  of  the  estate. 

It  is  made  manifest  by  this  record  that  the  valu«  of  the 
estate  received  by  A.  J.  Atchison  was  twice  as  great  as 
thaf  received  by  the  widow.  He  did  not  only  receive  cer- 
tain real  estate  in  fee,  but  was  also  willed  the  interest 
in  remainder  in  the  homestead  in  which  the  widow  was 
given  a  life  estate. 

The  court  below  should  have  ascertained  the  value  of 
the  estate,  including  the  remainder  interest,  which  was 
willed  to  A.  J.  Atchison,  and  the  value  of  the  life  estate  be- 
queathed to  the  widowj  and  ceguired  them  to  contribute  to 
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the  payment  oT  the  debts  of  the  estate  according  to  the 
value^  of  their  respective  interests.  The  court  disregarded 
the  report  of  the  commissioner,  and  refused  to  compel  the 
widow  to  contribute  anything  in  the  way  of  the  payment  of 
the  debts  of  the  estate;  besides  rendered  judgment  against 
the  personal  representative  of  A.  J.  Atchison  (he  having 
died  pending  the  suit)  for  J200,  the  amount  which  the  court 
found  he  had  collected  in  rents  on  the  property  devised  to 
the  widow.  This  was  erroneous,  because  the  widow  should 
have  been  charged  with  her  proportionate  part  of  the 
debts  of  her  husband's  estate  undqr  the  rule  announced 
herein,  and  should  have  been  credited  with  the  net  amount 
of  rents  which  the  son  had  received  arising  from  her  prop- 
erty after  the  death  of  her  husband. 

The  court  gave  as  its  i-easons  for  its  judgment  in  the  fol- 
lowing language,  to-wit:  **From  the  proof  in  this  case  and 
the  will  of  J.  C.  Atchison,  it  was  evidently  his  intention  to 
leave  to  his  wife  her  interest  in  his  estate  without  incum- 
brances and  that  he  had  conveyed  to  A.  J.  Atchison,  dur- 
ing his  life,  property,  with  the  understanding  that  he 
should  not  want  for  a  suflScient  support  during  his  life." 
There  is  nothing  in  the  language  of  the  will,  in  our  opinion, 
which  justifies  this  conclusion;  neither  is  there  any  testi- 
mony in  this*  record  which  shows  that,  as  a  consideration 
for  any  conveyance  of  property  which  the  father  made  to 
the  son,  there  was  imposed  upon  him  an  obligation  to  sup- 
port  the  father  during  his  lifetime,  or  to  pay  his  debts  ex- 
isting at  his  death.  The  judgment  is  reversed  for  proceed- 
ings consistent  with  this  opinion. 
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Case  18— RBSCISfilON— Mabch  15. 

Jones  V.  Middlesborough  Tcwn  Lands  Co.,  Etc. 

APPEAL    FBOIC    BELL    CIBCUIT    OOUBT. 

1.  Rescission — ^Fraud  of  Remote  Vendor. — ^A  vendee  of  lands,  when 

sued  for  unpaid  purchase  money,  can  not  rely  for  a  rescission 
upon  the  fraud  df  a  remote  vendor,  but  is  limited  to  fraud  of 
his  immediate  vendors  or  their  agents. 

2.  Rescission  job  Fraud. — In  order  to  establish  fraud  against  which 

equity  will  relieve,  it  must  appear  that  the  misrepresentation 
was  of  a  material  fact  (as  distinguished  from  opinion),  at  the 
time  or  previously  existing  (and  not  a  mere  promise  for  the 
future);  must  be  relied  upon  by  the  person  whose  action  is 
intended  to  be  Influenced,  and  must  be  made  with  knowledge  of 
its  falsity.  Or  under  circumstances  which  did  not  Justify  a 
belief  of  its  truth.  Tested  ^y  this  rule  the^  defendant  failed  to 
make  out  a  case  of  fraud  entitling  him  to  a  rescission  of  his 
contract  of  purchase.  (Livermore  v.  Middlesborough  Town 
3L«and&  Co.,  page  140  herein.) 

BECKNBR  &  JOUBTT,  JAMES  M.  DENTON  AND  T.  L.  EDELEN. 

FOR    APPELLANT. 

3.  A  false  representation,  though  innocently  made,  is  ground  for  re- 

scission. Pomeroy's  Eq.  Jur.  (2d  ed.),  vol.  2,  sec.  889;  Prewitt. 
Trustee,  v.  Trimble,  13  Ky.  Law  Rep.,  581;  Trimble  v.  Reid, 
17  Ky.  Law  Rep.,  496;  Story's  Equity,  sec.  198;  East  v.  Matheny, 
1  A.  K.  IkCar.,  192;  Shackelford  v.  Handley,  Ibid,  500;  Joice  v. 
Taylor,  25  Am.  Dec,  325  (Md.) ;  Converse  v.  Blumrich,  90  Am. 
Dec,  241  (Mich.);  Tyson  v.  Passmore,  44  Am.  Dec,  183  (Penn.); 
Wilson,  Trustee,  v.  Carpenter's  Admr.,  91  Va.,  183. 

2.  Where  several  misrepresentations  have  been  made  the  court  will 
not  undertake  to  say  which  one  may  have  influenced  the  con- 
tract Pomeroy's  Eq.,  eec  880-890;  Reynell  v.  Sprye,  1  DeQei, 
M.  &  G.,  660,  708-9;  Linhart  v.  Forxnan,  77  Va.,  540. 

8.  That  the  means  of  knowledge  were  equally  open  to  the  other 
party,  and  that  he  might  have  known  the  facts  by  an  investi- 
gation, will  not  relieve  from  the  effects  of  a  misrepresentation. 
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Wilaon,  Trustee,  v.  Carpenter's  Admr.,  91  Va.,  183;  Trimble 
T.  Ward,  17  Ky.  Law  Rep.,  511;  Kerr  on  Fraud,  pp.  79*81; 
Bigelow  on  Fraud,  523;  Reynell  t.  Sprye,  1  DeGez.  M.  &  O., 
p.  710;  Price  v.  Macauley,  2  DeGez.,  M.  &  O.,  p.  346;  Redgrare 
V.  Hurd,  L.  R.  20  Ch.  Div.,  pp.  13,  14,  22,  23;  Pomeroy's  Bq., 
vol.  2,  sec.  895  and  note. 

4.  Has  there  been  a  waiy«r  of  the  right  to  rescind?   Wilson,  Trustee, 

T.  Carpenter's  Admr.,  91  Va.,  183;  Redgrave  t.  Hurd,  L.  R., 
20  Ch.  Div.,  1   (1891)   pi>.  1314. 

5.  That  the  fact,  however,  concerning  which  the  statement  is  made 

is  in  the  future,  doeft  not  of  itself  prevent  ther  misrepresenta- 
tions from  being  fraudulent  Pomeroy's  Bq.,  sec.  878;  Sutton 
T.  Morgan,  158  Penn.  St  Rop.,  204;  Rorer  Iron  Co.  v.  Trout, 
83  Va.,  397;  Moore  v.  Cross  (Tex.)  26  S.  W.  R.,  122. 

6.  When  a  party  makes  an  affirmation,  positive  in  form,  it  is  to  be 

taken  as  made  of  his  own  knowledge  and  not  as  upon  informs^ 
tlon  or  belief.    Kna];H;>en  v.  Freman,  47  Minn.,  491. 

7.  A  statement  recklessly  made,  without  knowledge  of  its  truth, 

but  which  is  really  false,  is  a  false  statement  knowingly  made, 
within  the  settled  rule.  Cooper  v.  Schleslnger,  111  U.  S.,  148, 
cited  In  Trimble  v.  Rcld,  17  Ky.  Law  Rep.,  497. 

8.  Some  instances  in  which  courts  rescind  similar  contracts.     Sut- 

ton V.  Morgan,  158  Penn.,  204;  Gat«  City  Lan4  Co.  t.  Heilman, 
80  Iowa,  481;  Wilson,  Trustee,  v.  Carpenter's  Admr.,  91  Va., 
183;  Moore  v.  Cross  (Tez.)  (1894),  26  S.  W.  R.,  122;  Ross  v. 
Hobson,  131  Ind.,  170,  and  other  cases  cited  in  brief. 

9.  If  the  real  estate  agents  who  sold  the  lots  to  Judge  Jones  were 

not  in  fact  the  agents  of  Dodge,  Slade,  Ac.,  yet  the  latter  by 
executing  deeds%to  Jones  in  which  they  name  themselves  as 
his  vendors  held  themselves  out  to  him  as  principals  in  the 
transaction,  and  thereby  adopted  all  the  acts  and  re^resenta- 
tations  of  the  agents,  among  others  the  representation  that 
they  were  the  agents  of  Dodge,  Slade,  &c.  Busch  v.  Wilcoz, 
82  Mich.,  886;  German  Natl.  Bank  v.  Butchers'  H.  St  T.  Co., 
97  Ky.,  34;  Farrell,  Ac.,  v.  Bradford,  &c.,  60  Am.  Dec,  300. 

W.  EL  CABEX^L  AND  ISAAC  T.  WOODSON  fob  appellees. 

1.  As  to  a^ncy.  Story  on  Agency,  sec.  136,  note;  Reed  v.  Brooks, 
3  Litt,  127;  Mechem  oji  Agency,  ar.  285,  287,  706,  743;  Van- 
ada's  hrs.  v.  Hopkins',  Admrs.,  1  J.  J.  Mar.,  291;  Reed,  ftc,  t. 
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Welsh,  11  BuBh,  459;  Com.  v.  Hawkins,  83  Ky.,  246;  Dehart  t. 
Wihson,  6  Mon.,  577. 

2.  As  to  what  constituteB  fraudulent  refpresentations.  Pomeroy's 
Eg.  Jur.,  sec.  878;  Fisher  v.  May,  2  Blbh.,  450;  BenJ.  on  Sales, 
pp.  561,  641;  Marshall  v.  Peck,  1  Dana,  612;  Thomas  v.  McCann, 
4  B.  Mon.,  601;  Pomeroy's  Eq.  Jur.,  sec.  891;  Chambers  ▼. 
Baptist  Ed.  Society,  1  B.  Mon.,  222;  Huls  v.  Black,  14  Ky.  Law 
■  Rep.,  805;  Tanner  v.  Clark,  13  Ky.  Law  Rep.,  923;  Waters  v. 
Mattingly,  1  Bibb.,  244;  East  v.  Matheny,  1  A.  K.  Mar.,  292; 
Shackelford,  6c.,  v.  Hendley's  Exrs.,  1  A.  K.  Mar.,  496;  Stewart 
V.  Dougherty,  3  Dana^  481;  Ball  v.  Llrely,  4  Dana,  370;  Buford 
V.  Brown,  6  B.  Mon.,  557;  Campbell  v.  HiUman,  15  B.  M.,  518; 
Phelps  V.  Quinn,  1  Bush,  378;  Matthey  v.  Wood,  12  Bush,  294; 
English  V.  Thomasson,  82  Ky.,  280;  Prewitt  v.  Trimble,  13  Ky. 
Law  Rep.,  581;  Marksbury,  &c.,  v.  Taylor,  &c.,  10  Bush,  523; 
SItory's  Eq.  Jur.,  sees.  193,  190;  Benj.  on  Sales,  sees.  638,  675. 

8.  Is  aippellant  in  a  position  to  avail  himself  of  the  charges  of 
fraud  presented  in  this  petition?  Pomeroy's  Bq.  Jur.,  sees. 
897,  892,  893;  8  Am.  &  Eng.  Ency.  of  Law,  803,  sec.  13;  Light- 
bum  V.  Cooper,  1  Dana,  275;  Story's  Eq.  Jur.,  1539;  Moore  y. 
Turbeville,  2  Bibb.,  602;  First  Natl.  Bank  of  Stanford  v.  Mat- 
tingly, 14  Ky.  Law  Rap.,  68;  Peak  v.  Gore,  15  Ky.  Law  Rep.. 
279;  Trimble  v.  Ward,  17  Ky.  Law  Rep..  509;  Bigelow  pp.  528, 
532,  533;  Am.  &  Eng.  Ency.  Of  L.,  vol.  8,  p.  805.  sec.  16  and 
notes. 

FALCONER    &   FALCONER   FOR    APPELLEES,   DODGE,    SLADE   &   WEIGHT. 

1  Were  Gess,  Bosworth  &  Irvine  or  Browning,  Rogers  &  Scearce 
the  agents  of  Dodge,  Slade,  Wright,  &c.,*to  make  any  repre- 
sentations about  Middlei^orough  at  the  time  that  the  options 
were  given  upon  said  lots  to  L.  H.  Jt)nes? 

2.  If  they  were  the  agents  of  Dodge,  Slade,  Wright,  &c.,  what  au- 

thority did  they  have  to  make  such  representations  so  as  to 
bind  the  said  Dodge  and  others? 

3.  If  such  representations  were  made,  were  they  as  to  matters  with- 

in the  knowledge  of  said  agents,  or  were  they  merely  expres- 
sions oif  opinion  as  to  what  probably  would  be  done  by  the  Mid- 
dleiTborough  Town  Company  or  other  parties. 

4.  Said  representations  If  made  at  all  were  as  to  collateral  matters 

and  not  with  regard  to  the  property  subsequently  purchased 
by  Jones. 
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5.  The  representations  alleged  to  have  been  made  were  not  made 

at  the  time  the  property  was  sold  to  h.  H.  Jones. 

6.  The  defendant  and  cross  petitioner,  L.  H.  Jones,  had  the  same 

opportunities  of  ascertaining  what  was  proposed  to  be  done  in 
Middlesborough,  as  the  said  Dodge,  J.  T.  Slade,  T.  C.  Wright 
and-  others  or  either  of  th^  agents  that  he  claims  he  was  dealing 
with. 

7.  This  property  was  purchased  by  Jones  in  1890,  and  he  made  no 

complaint  nor  any  attempt  to  rescind  the  contract  until  sev- 
eral years  thereafter. ' 
Citations:  Story  on  Agency,  sec.  135;  Reed  v.  Brooks,  3  Lltt.. 
127;  Roberts,  &c.,  v.  Burks,  Litt.  Select  Cases,  411;  Mechem  on 
Agency,  sees.  714,  715;  Oopbett  v.  Gilbert,  24  Ga.,  454;  Reeves 
V.  Dennett,  145  Mass.,  23;  Campbell  v.  Hillman,  15  B.  M.,  517; 
Lawrence  v.  Qayetty,  78  Cal.,  126;  s.  c.  12  Am.  St.  Rep.,  2d; 
Gage  V.  Lewis,  68  111.^  604;  People  v.  Healy,  128  111.,  9;  s.  c. 
15  Am.  Sit.  Rep.,  90;  Burt  v.  Bowles.  69  Ind.,  1;  Long  v.  Wood- 
nran,  58  Mo.,  49;  Dawe  v.  Morris,  149  Mass.,  188;  s.  c.  14  Am. 
St  Rep.,  404;  Knowlton  v.  Keenan,  146  Mass.,  86;  s.  c.  4  Am. 
St.  Rep.,  282;  Gallager  v.  Brunei,  6  Cow.,  347;  Lexon  v. 
Julian,  21  Hun,  577;  Farra  ▼.  Bridges,  3  Humph.,  566;  Fen- 
wick  V.  Grimes,  5  Cranch  C  C,  439;  Peake,  Ac,  v.  Gore,  94 
Ky,  586;  Bigelow  on  Fraud,  vol.  1,  p.  776;  Hedden  v.  Griffin, 
126  Mass.,  229;  Joliffe  v.  Baker,  L.  R.  11  Q.  B.  D.,  255;  Huls, 
Ac,  V.  Black,  14  Ky.  Law  Rep.,  806. 

SAMPSON  &  CHAPMAN  fob  appellees,  middlesbobough  town  co.  and 

MIDDLESBOBOUGH    TOWN   LANDS   CO. 

1.  As  to  sufficiency  of  matter  to  constitute  counter-claim  or  cross- 

petition,  Civil  Code,  sec.  d6,  sub-sees.  1  and  2. 

2.  Sufficiency  of  allegations.     Pomeroy's  Eq.  Jur.,  vol.  2,  sees.  815, 

856;  Jasper  v.  Hamilton,  3  Dana,  284;  Marshall  v.  Peck,  1 
Dana,  609;  Ball  v.  Lively,  4  Dana,  370;  First  Natl.  Bank  v. 
Mattingly,  14  Ky.  Law  Rep.,  69;  White  v.  Bwing,  69  Fed.  Rep.. 
451. 

JUDGE  PAYNTER  deuvebed  the  opinion  of  the  coubt.   ■ 

During  the  boom  days  o'f  the  city  of  Middlesborough, 
the  Middlesborough  Town  Company  sold  and  conveyed 
to  Isaac  T.  Woodson  and  others  certain  lots  in  that  city. 
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They  sold  and  conveyed  them'  to  Asa  Dodge  and  others, 
from  whom  the  appellant,  Jones,  claims  he  purchased  them 
in  the  early  part  of  January,  1890.  Woodson  and  his  as- 
sociates paid  part  of  the  purchase  money  on  the  lots,  and 
executed  their  notes  for  the  balance  of  it.  Dodge  and  his 
associates  pcud  Woodson  and  his  associates  the  purchase 
money,  less  the  notes  which  Woodson  and  his  associates 
had  executed  to  the  Middlesborough  Town  Company. 
Jones  made  a  large  payment  on  his  purchase,  and  seems 
to  have  assumed  the  payment  of  the  notes  due  the  Mid- 
dlesborough Town  Company.  The  Middlesborough  Town 
Company  assigned  the  notes  to  the  appellee,  Middles- 
borough Town  Lands  Company,  another  corporation,  by 
which  this  suit  was  brought  to  enforce  their  payment. 
Jones  denies  his  liability  to  pay  the  notes,  and  seeks  a 
rescission  of  the  contract  of  sale,  which  he  claims  waa 
made  between  himself  and  Dodge  and  his  associates,  upon 
the  ground  that  fraud  was  practiced  upon  him  which  in- 
duced him  to  enter  into  the  contract.  Dodge  and  his 
associates  claim  that  they  had  sold  to  one  Wright  part 
of  the  lots  which  they  bought,  and  had  given  an  option 
to  certain  real  estate  firms  in  Middlesborough  on  the 
others,  and  that  they  did  not  sell  them  to  Jones,  but  simply 
executed  deeds  to  him,  as  was  the  custom  in  Middles- 
borough in  such  transactions,  instead  of  the  parties'  to 
whom  they  had  given  options.  However,  we  will  not  go 
into  a  discussion  of  that  phase  of  the  case,  but  will  as- 
sume that  Dodge  and  associates,  through  their  agents, 
sold  the  lots  to  Jones. 

In  his  pleadings  Jones  avers  that,  preceding  a 
public  sale  of  lots  in  the  city  of  Middlesborough, 
the  Middlesborough  Town  Company,  by  a  prospectus, 
publications     in     the     newspapers,     and     in      various 
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ways,  represented  that  certain  streets  and  avenues  of 
the  city  would  be  constructed  in  a  way  that  would  be 
useful  and  beautify  the  city;  that  sundry  and  divers  enter- 
prises,  requiring  the  expenditure  of  millions  of  dollars, 
would  be  established  at  Middlesborougb,  and  that  they 
would  employ  thousands  of  men;  that  various  railroads 
would  be  brought  to  Middlesborougb;  that  mines  would 
be  opened  and  worked;  that  a  street  railway  would  be 
built  and  put  in  o'peration;  that  in  the  representations 
the  capacities  of  various  industries  which  were  to  be 
established  were  given,  and  the  number  of  men  each 
would  employ,  etc. 

It ,  is  unnecessary  to  enumerate  the  various  manu- 
facturing establishments  and  business  enterprises  which 
were  to  be  brought  to  Middlesborougb.  It  is  averred 
that  some  of  them  came,  but  none  of  them  were 
of  the  proportions  as  represented;  that  they  did 
not  employ  the  number  of  men  which  it  was  represented 
they  would  employ;  that  nearly  all  the  enterprises  which 
it  was  represented  would  come  there  failed  to  come,  etc. 

He  also  avers  that  certain  persons,  representing  his  ven- 
dors as  agents,  repeated  these  representations,  and  that 
he  entered  into  the  contract  of  purchase  relying  upon  the 
representations  as  true.  It  is  denied  by  his  vendors 
that  any  fraudulent  representations  were  made  to  him  by 
themselves  or  agents,  or  that  he  was  inducea  to  enter  into 
the  contract  by  reason  of  any  fraudulent  representations. 
We  see  no  connection  between  the  representations  of  the 
Middlesborougb  Town  Company  and  those  of  Dodge  and 
his  associates  which  could  affect  the  question  involved  in 
this  case.  Dodge  and  his  associates  owned  the  lots;  they 
did  not  represent  the  Middlesborougb  Town  Company  in 
the  sale  of  the  lots  to  Jones.    Long  before  that  time  the 
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Middlesborough  Town  Company  had  sold  the  lots  to 
Woodson  and  his  associates  in  the  manner  we  have  stated, 
and  they  do  not  complain  that  it  induced  them  to  buy  the 
lots  by  fraudulent  representations.  If  Jones  is  entitled 
to  a  rescission  of  the  contract,  it  must  be  had  by  reason 
of  the  fraudulent  conduct  of  his  immediate  vendors  or 
their  agents. 

The  evidence  in  this  cas^  does  not  show  that 
Dodge  and  his  associates,  or  their  agents,  ^ver  rep- 
resented to  Jones  that  they  would  bring,  or  would  be 
instrumental  in  bringing,  a  single  enterprise  to  Middles- 
borough  which  he  claims  he  expected  wt>uld  be  established 
there.  The  record  shows  that  whatever  enterprises  were 
to  come  there  were  not  to  be  brought  through  the  influ- 
ence of  his  vendors,  but  through  that  of  the  Middles- 
borough  Town  Company,  or  some  one  else  not  interested 
in  the  lots  which  he  was  buying.  No  promise  which  his 
vendors  made  was  violated. 

It  is  evident,  from  the  record  in  this  case,  that  those 
who  were  buying  lots  in  Middlesborough  knew  that  the 
town  was  being  boomed  for  speculative  purposes.  There 
were  evidences  from  the  money  which  was  being  expended 
in  the  town,  and  which  was  thereafter  expended,  which 
were  calculated  to  make  those  who  lived  in  the  town  or 
visited  it  hope  that  it  would  become  a  city  of  considerable 
importance.  Irvine,  who  represented  one  of  the  real  es- 
tate firms  through  whom  Jones  claims  he  purchased  part 
of  the  lots,  formerly  lived  in  the  city  of  Winchester,  and 
was  a  neighbor  of  Jones.  He  had  not  been  in  Middles- 
borough more  than  five  or  six  days  before  Jones  went 
there.  Jones  knew  of  this  fact,  and  that  his  opportunity 
for  obtaining  actual  knowledge  as  to  the  real  situation 
of  the  city  of  Middlesborough  was  necessarily  limited. 
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The  information  which  the  real  estate  agents  gave  Jones 
was  obtained  in  the  same  manner  the  general  public  had 
obtained  its  information  with  reference  to  the  prospects 
of  Middlesborough.  They  were  evidently  engaged  in  the 
same  business  that  everybody  ^Ise  was  who  went  there 
to  boom  the  town  and  invest  in  real  estate.  He  could  not 
help  knowing,  by  the  exercise  of  ordinary  judgment,  that 
the  statements  which  were  made  to  him  with  reference  to 
the  various  enterprises  which  were  commenced,  and  those 
which  were  to  be  brought  there,  were  mere  opinions. 
They  were  made  at  a  time  when  the  agents  did  not  have 
in  view  the  sale  of  the  lots  in  question  to  him.  The  evi- 
dence in  this  record,  does  not  establish  the  fact  that  they 
attempted  to  practice  any  fraud  upon  him,  or  made  repre- 
sentations to  him  which  they  believed  to  be  untrue,  and 
the  circumstances  under  which  they  made  the  statements 
and  representations  were  such  as  to  justify  a  belief  in 
their  truth. 

This  court  has  recently  had  under  consideration  the 
case  of  Livermore  v.  The  Middlesborough  Town  Lands  Co., 
herein,  140  [50  S.  W.,  6],  involving  somewhat  of  a  similar 
question  to  the  one  here  for  consideration,  and,  after  re- 
viewing many  authorities,  it  said: 

"To  establish  actionable  fraud,  or  fraud  against 
which  equity  will  relieve — and,  as  we  have  seen,  the  same 
rule  applies  in  Kentucky  to  both  classes  of  cases — ^it  must 
appear  that  the  misrepresentation  was  a  matter  of  mate- 
rial fact,  (as  distinguished  from  opinion),  at  the  time  or 
previously  existing,  (and  not  a  mere  promise  for  the  future), 
must  be  relied  upon  by  the  person  whose  action  is  in- 
tended to  be  influenced,  and  must  be  made  with  knowl 
edge  of  its  falsity,  or  under  circumstances  which  did  not 
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justify  a  belief  in  its  truth.  This  is  the  doctrine  deducible 
from  the  Kentucky  decisions." 

In  view  of  the  fact  that  the  court  in  that  case  has  so 
fully  reviewed  the  authorities,  and  has  reached  the  con- 
clusion we  have  stated,  it  is  deemed  unnecessary  to  dis- 
cuss further  the  law  applicable  to  this  case. 

The  opinion  this  day  delivered  in  Pine  Mountain  Iron  and 
Coal  Co,  V.  Ford,  [50  S.  W.,  27],  is  in  line  with  the  case 
from  which  we  have  just  quoted.    The  judgment  is  affirmed. 


Case  19 — ^FERRT  CASE — ^March  15. 

Potts,  Etc:  V.  Park. 

APPEAL  FROM  ESTILI   CIRCUIT  COURT. 

FERRIES — BRIGHT  A  Mere  PRIVILEGE. — ^A  ferry  right  granted  under  the 
statutes  is  a  mere  privilege  Vhich  the  owner  has  no  riglit  to 
encumber,  so  as  to  ioterfere  with  tlie  performance  of  hia  duties 
to  the  public;  hence,  a  contract  to  ferry  one  and  his  family  is 
not  binding  on  the  successor  to  the  ferry-owner  after  the  expira- 
tion of  the  period  for  which  the  franchise  was  granted. 

J.    B.    WHITE    FOR    THE    APPELLANTS. 

1.  Where  a  purchaser  of  a  ferry  Iby  executory  contract  has  not  paid 

for  the  property,  a  contract  by  him  with  an  individual  for 
ferrying  him  and  his  family  is  a  mere  personal  contract  and 
does  not  attach  to  the  ferry  proper,  nor, will  it  be  aftected 
if  reduced  to  writing  and  recorded.  €hich  instrument  is  not  re- 
cordable.   Ky.  Stats.,  ch.  29,  sec.  500. 

2.  Parrish  bought  the  property  without  notice  alleging  perpetual 

right 

3.  Although  the   original    contract   may   have   been    valid,    equity 

should  not  aid  appellee  in  enforcing  it  as  it  is  an  unconscon- 
able  contract.  White  v.  Cates,  7  Dana,  358;  Greer  v.  Boone,  5 
B.  M.,  560;  Shortridge  v.  Bartlett,  14  B.  M.,  200;  Ky.  Stats., 
sec.  500. 
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W.  S,  PRYOR  AiTO  COURTLAND  P,  CHBNAULT  ALSO  FOB  appel- 

1 

lAKTS. 

Appellants  had  no  actual  notice  of  the  contract  between  their 
remote  vendors  and  the  appellee,  and  in  the  absence  of  such  no- 
tice they  are  not  in  any  way  bound  by  the  contract.  The  contract 
was  not  a  recordable  instrument  and  therefore  the  fact  that 
it  was  ctf  record  was  not  constructive  notice. 

RIDDELL  it  RIDDELL  fob  the  Appeluse. 

].  The  contract  is  admitted,  or  at  least  not  denied.  It  was  an  in- 
terest in  land,  a  hereditament  and  therefore  recordable.  Dufour 
V.  Stacy,  90  Ky.,  14,  and  authorities  there  cited;  Hazelip  v. 
Lindsey*  93  Ky.,  14;  Revised  Stats.,  p.  293,  sec.  13;  Ray  v. 
Sweeney,  14  Bush,  1;  7  Am.  it  Eng.  Ency.  of  La'w,  942,  and 
authorities  cited. 

Sake  counsel  fob  the  appellee  inf  a  pftition  fob  a  beheabtno. 

1.  The  pleadings  and  proof  show  a  recognition  of  the  contract  made 

by  Thomas  W.  Adams  with  the  appellee  and  an  acquiescence 
therein  and  the  performance  thereof  from  the  23d  of  Septem- 
ber, 1873,  to  December,  1894. 

2.  The  parties  to  the  contract  and  their  successors  have  been  in 

the  enjoyment  of  the  consideration  of  tlie  contract  from  the 
time  of  the  execution  of  the  contract  to  the  present  time  and 
they  are  therefore  bound  by  its  trems. 

JUDGE  BURNAM  delivebed  the  opinion  of  the  ooubt. 

Appellee  sought  in  this  action  to  enjoin  and  restrain 
appellants,  as  the  owners  of  what  is  known  as  the  ^'Upper 
Ferry,"  across  the  Kentucky  river  at  Irvine,  from  collect* 
ing  ferriage  from  himself  or  any  member  of  his  family, 
and  from  interfering  with  a  fence  across  the  ferry  prop- 
erty on  the  south  side  of  the  river. 

The  basis  of  appellee's  claim  is  the  following  recorded 
written  agreement  with  Thomas  W.  Adams,  who  was  at 
that  time  operating  the  ferry  in  question: 

"Article  of  agreement,  made  and  entered  into  this  23d 
day  of  September,  1873,  by  and  between  W,  W.  Park 
and  Thomas  W.  Adams,  both  of  Estill  county,  Kentucky, 


Digitized  by 


Google 


204 KENTUCKY   RgPOBTS.  [Vol.  106 

Potts,  &c.,  T.  Park. 

"'  I  IIP.  ^  I  .  * 

witnesseth:  That  said  Adams  agrees  and  binds  him- 
self and  his  heirs  and  assigns  to  ferry  said  Park  or  his 
successors,  family,  and  all  necessary  ferrying  for  the 
family,  including  wagons,  buggies  and  work  hands,  when 
on  said  Park's  or  his  successors'  business.  In  consid- 
eration for  the  above-named  ferriage,  said  Park  grants 
said  Adams  and  his  successors  the  priyilege  of  tying  his 
ferry  rope  to  the  sycamore  tree  above  the  ferry,  or,  should 
said  tree  be  destroyed,  then  said  Adams  is  to  have  the 
privilege  of  putting  up  a  post  suflScient  to  tie  to  anywhere 
that  may  be  necessary  for  said  ferry,  or  to  tie  to  any  other 
tree.  Said  Adams  is  to  have  the  privilege  of  a  landing 
forty  feet  wide  on  the  south  side  of  the  river.  Said  Park 
is  to  have  the  privilege  of  running  a  fence  to  the  river 
,  across  the  land  of  said  Adams  just  above  the  ferry,  lu 
witness   whereof  we   have   hereunto   signed   our  names. 

"W.   W.   PARK, 
"THOMAS   W.   ADAMS." 

Appellee  alleges  that  between  the  date  of  this  con- 
tract and  the  acquisition  by  appellants  of  the  right  to 
operate  the  ferry  in  question,  it  has  changed  hands  sev- 
eral times,  and  that  each  succeeding  owner  had  acquired 
with  full  knowledge  of  this  contract  and  appellee's  claim 
to  free  toll;  that  each  succeeding  owner  had  performed 
the  contract  according  to  its  terms,  but  that  appellants, 
in  December,  1894,  had  refused  to  do  so;  and  he 
asked  the  chancellor  to  enforce  his  contract  and  restrain 
appellants  from  collecting  or  attempting  to  collect  tolls 
from  himself  or  his  family. 

Defendants,  by  way  of  answer,  denied  that  they  had 
ever  agreed  to  assume  or  perform  the  conditions  of  this 
contract,  or  that  it  was  in  any  wise  binding  or  enforce- 
able against  them.    They  alleged  that  they  were  not  usinjsr 
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any  part  of  the  forty  feet  of  land  leased  to  Adams,  or 
the  sycamore  tree,  in  the  operation  of  the  ferry;  and 
the  evidence  of  Parrish  and  McSwain,  appellants-  imme- 
diate vendors,  is  ta  the  effect  that  there  was  no  express 
undertaking  Or  agreement  on  their  part  or  that  of  appel- 
lants to  perform  the  contract  between  appellee  and 
Adams;  but  that,  on  the  contrary,  when  the  attention  of 
S-  D.  Parrish,  the  vendor  of  appellants,  was  called  to  the 
contract  in  question,  long  after  his  purchase  from  Mc- 
Swain, he  repudiated  it,  and  refused  to  be  bound  thereby. 

The  question  before  Qs  is:  Did  the  agreement  entered 
into  between  appellee  and  Adams,  in  1873,  impose  a  per- 
petual burden  in  favor  of  appellee  upon  the  ferry  fran- 
chise, or  was  it  a  mere  personal  contract,  binding  alone 
upon  the  original  parties  so  long  as  Adams  operated  the 
ferry?  > 

Section  1802  of  the  Kentucky  Statutes  provides  "that 
no  ferry  privilege  shall  hereafter  be  granted  for  a  longer 
period  than  twenty  years,"  and  this  was  also  a  provision 
of  the  General  Statutes.  The  right  of  ownership  in  a 
ferry  is  only  a  qualified  one.  It  is  a  mere  privilege. 
Power  is  given  to  the  seVeral  county  courts  of  this  Com- 
monwealth to  "grant,  regulate  and  revoke"  the  privilege, 
and  the  public  has  distinct  rights  with  reference  thereto; 
and  the  owner  of  such  a  privilege  has  no  power  to  incum- 
ber the  franchise  by  burdens,  the  tendency  of  which  would 
be  to  destroy  its  usefulness.  If  the  temporary  owner 
of  such  a  privilege  could  make  contracts  by  which,  in  con- 
sideration of  certain  benefits  to  himself,  the  franchise 
was  to  be  perpetually  incumbered  by  burdens  in  the  na- 
ture of  free  tolls  to  individuals,  it  is  evident  that  it  would 
be  in  his  power  to  render  the  franchise  worthless,  and 
to  make  it  impossible  to  perform  the  duties  to  the  public 
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imposed  apon  bim  by  tbe  grant  of  tbe  priyilege  to  operate 
tbe  ferry. 

The  proof  shows  that  the  use  of  tbe  land  owned  by 
appellee  on  tbe  south  side  of  the  river,  or  of  the  tree 
mentioned  in  the  contract,  is  not  essential  to  the  proper 
operation  of  tbe  ferry,  or  to  tbe  discharge  of  tbe  duties 
imposed  by  law  upon  tbe  owners  thereof.  They  were  at 
best  but  a  mere  temporary  convenience  and  economy  to  Ad- 
ams, and  the  contract  waB  binding  only  upon  bim  or  bis 
successors  so  long  as  they  voluntarily  continued  to  use  the 
property  of  appellee,  and  the  same  can  not  be  enforced 
against  remote  successors,  long  after  tbe  time  when,  by 
limitation,*  the  franchise  had  expired. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and 
tbe  cause  remanded,  with  directions  to  dissolve  the  ill* 
junction  and  dismiss  plaintiff's  petition. 


Case  20— MOTION  FOR  DAMAOBS— Mabgh  16 

M.  V.  Monarch  Co.  v.  Farmers  and  Traders 

Bank. 

APPEAL  WBOU  DAVIESS  CIBCUTr  COURT. 

Appeals — Damages  on  Affibicance. — A  motion  for  damages  on  af* 
flrmance  will  be  denied  when  the  supersedeas  bond  is  not  a  iMirt 
ot  the  record  when  the  Judgment  of  the  trial  court  is  affirmed. 

8WEENET»  BLLISI  &  SWEENEY  fob  the  appelize  and  fob  the 

MOTION  to  file  THE  SUPEBSEDEA8  BOND  AND  FOB  DAMAGES  < 

(No  brief  on  the  motion.) 
WALKER  &  SLACK  fob  the  appellant. 

(No  brief  on  file  touching  the  motion.) 
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OHIBF  JUSTICE  HAZKLHIGG  deuvehed  the  opinion  of  the  coubt. 

Section  764  of  the  Civil  Code  provides  that  "upon  the 
affirmanoe  of,  or  the  dismissal  of  an  appeal  from,  a  judg- 
ment for  the  payment  of  money,  the  collection  of  which, 
in  whole  or  in  part,  has  been  superseded,  as  provided  in 
chapter  2  of  this  title,  ten  per  cent,  damages  on  the 
amount  superseded  shall  be.  awarded  against  the  appel- 
lant." 

The  judgment  appealed  from  in  this  case  was  for  money, 
and  it  has  been  affirmed  by  this  court  (20  Ky.  Law  Rep.,  ^ 

1276),  but  upon  its  affirmance,  that  is,  at  the  time  of  its 
affirmance,  there  was  no  copy  of  the  supersedeas  bond 
in  the  record  showing  that  the  judgement  appealed  from  • 

had  been  superseded. 

It  has  been  the  practice  in  this  court,  long  adhered  to, 
and  without  an  exception  to  our  knowledge,  to  deny  to  an        * 
appellee   under  the  circumstances  noted  the  claim  for 
damages.    And  the  motion  therefor  herein  is  overruled. 


Case  21— ACTION  TO  RECOVER  LICENSE  FEE  PAID— Maboh 


-  m 


Fidelity  &  Casualty  Company  v.  City  of  Louis- 
ville, Etc. 

appeal  from  jeffebson  circuit  court,  common  pleas  division. 

Constitutional  Law— Municipal  Ordinance  Imposing  License  Pee. 
— ^Under  sections  174  and  181  of  the  Constitution,  section  3011 
of  the  Kentucky  Statutes,  conferring  authority  upon  cities  of 
the  firsrt  class  to  require  casualty  and  indemnity  companies  to 
pay  into  the  sinking  fund  not  less  than  two  dollars  nor  more  than 
three  dollars  on  every  one  hundred  dollars  of  premiums  re- 
ceired  on  business  during  the  previous  year,  is  a  valid  exer- 
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else  of  power;  and  an  ordinance  enacted  pursuant  to  such  sec- 
tion of  the  statutes  is  valid. 

PHELPS  &  THUM  and  LANE  &  BURNETT  fob  appellakt. 
(Brief  withdrawn.) 

H.   L.    STONE  FOB  THE   APPELLEES. 

1.  There  is  no  discrimination  In  the  ordinance  between  foreign  and 

domestic  corporations. 

2.  The  ordinance  of  the  city  is  in  strict  conformity  to  the  authority 

given  to  the  appellee  by  the  Legislature,  whether  the  same  be 
strictly  a  license  tax  or  income  tax  it  is  authorized  under  sec- 
tions 171  and  184  of  the  tConstitution  and  the  authority  granted 
toy  the  General  Assembly  to  the  appellee — the  city  of  Louisville. 
Levi  V.  City  olf  Louisville,  97  Ky.,  412. 
Z,  The  license  or  income  tax  imposed  by  the  ordinance  was  volun- 
tarily paid  and  without  any  compulsion  on  the  part  of  appel- 
lees or  either  of  them.  If  the  ordinance  had  been  invalid,  the 
opportunity  to  test  same  was  given  by  section  2922  of  the  Ken- 
tucky Statutes,  and  the  appellant  not  having  availed  itself  of 
this  opportunity  is  now  precluded  from  recovering  the  amount 
paid.    Com  y.  L.  &  N.  R.  R.  Co.,  89  Ky.,  539. 

JUDGE  WHITE  delivebed  the  opinion  of  the  court. 

By  section  2  of  an  ordinance  of  the  general  council  of 
the  city  of  Louisville,  approved  January  29,  1894,  titled, 
'^An  ordinance  concerning  licenses  on  certain  business  in 
the  city  of  Louisville,"  it  is  provided:  "Every  life,  fire, 
accident,  casualty  and  indemnity  insurance  company,  title 
company,  title  insurance  company  or  abstract  company 
doing  business  in  the  city  shall,  on  or  before  the  first 
day  of  February  of  each  year,  pay  to  the  sinking  fund  the 
sum  of  two  dollars  on  every  one  hundred  dollars  of 
premium  received  on  business  done  In  the  city  of  Louisville 
the  previous  year." 

By  section  6  of  the  same  ordinance  it  is  provided:  "All 
licenses  shall  be  paid  in  advance,  and  in  every  case  when 
it  is  based  upon  a  percentage  of  the  earnings  or  income 


Digitized  by 


Google 


Vol.  106]  JANUARY  TERM,  1899> 309 

Fidelity  and  Casualty  Company   v.   City  of  LoulsTille,  Ibc 

of  the  person,  firm  or  corporation,  the  computation  shall 
be  made  upon  the  earnings  or  income  of  said  person,  firm 
or  corporiation  for  th§  year  immediately  precedinj^  the 
time  the  license  is  to  be  dated  and  is  payable;  or  the 
person,  firm  or  corporation  to  whom  the  license  shall 
be  granted  shall  at  the  end  of  the  year  pay  the  amount 
due  for  the  excess  over  the  estimate  made  at  the  time  of 
the  issuing  of  the  license,  under  the  same  penalty  as  if 
the  party  had  failed  or  refused  to  procure  a  license.  Any 
person,  firm  or  corporation  violating  any  of  the  provisions 
of  this  ordinance  shall  be  fined  not  less  than  five  dollars 
nor  more  than  one  hundred  dollars  for  each  offense.  Each 
day  that  the  violation  is  continued  shall  constitute  a  sep- 
arate offense." 

Under  this  ordinance  the  appellants  were  required  to 
pay,  in  August,  1894,  to  the  appellee,  f498.35  for  license, 
being  the  amount  due  under  the  ordinance  on  business 
from  February  1, 1893,  to  February  1, 1894,  and  the  further 
sum  of  1607.48  in  January,  1895,  for  license,  being  the 
amount  due  under  the  ordinance  for  business  during  the 
year  1894.  To  recover  these  two  sums  paid,  this  action 
was  brought.  It  is  alleged  that  the  ordinance  is  void 
because  of  a  want  of  power  in  the  general  council  to  pass 
such  an  ordinance,  and  because  it  is  unjust  and  unequal 
taxation;  that  the  property  of  appellant  situate  in  the 
city  of  Louisville  does  not  exceed  |1,000,  and  that  it 
should  not  be  compelled  to  pay  taxes  to  appellee  exceeding 
the  rate  on  that  amount  of  property. 

To  this  petition  and  amendment  a  demurrer  was  sustain- 
ed, and,  declining  to  plead  further,  the  petition  was  dis- 
missed, and  from  that  judgment  this  appeal  is  prosecuted. 

Section  226  of  the  act  for  the  government  of  cities  of 
the  first  class,  being  section  3011  of  the  Kentucky  Stat- 
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utes,  proTides:  "The  general  council  may,  by  ordi- 
nance, provide  for  the  following  licenses,  to  be  paid  into 
the  sinking  fund,  with  adequate  penalties  for  doing  busi- 
ness, for  following  the  calling,  occupation,  profession,  or 
using,  or  holding,  or  exhibiting  the  articles  herein  named 
without  the  required  license:  ...  Every  life,  fire  or 
accident^  casualty  and  indemnity  insurance  company,  title 
company,  title  insurance  company,  or  abstract  company, 
doing  business  in  this  city,  shall,  on  or  before  the  first 
day  of  February  of  each  year,  pay  to  the  sinking  fund 
not  less  than  two  nor  more  than  three  dollars  on  every 
hundred  dollars  of  premiums  received  on  business  done  in 
the  city  during  the  previous  year.    .    .    ." 

Thus,  it  appears  that  the  ordinance  of  the  general  coun- 
cil was  passed  under  the  direct  authority  of  the  provision 
of  the '  charter,  supra.  However,  counsel  for  appellant 
contends  that  the  charter  provision  is  unconstitutional, 
as  against  section  174,  and  was  not  permitted  to  be  exer- 
cised by  section  181. 

Section  174  of  the  Constitution  provides:  "All  prop- 
erty, whether  owned  by  natural  persons  or  corporations, 
shall  be  taxed  in  proportion  to  its  value,  unless  exempted 
by  the  Constitution;  and  all  corporate  property  shall 
pay  the  same  rate  of  taxation  paid  by  individual  property. 
Nothing  in  this  Constitution  shall  be  construed  to  pre- 
vent the  General  Assembly  from  providing  for  taxation 
based  on  income,  licenses  or  franchise." 

Section  181  provides:  ".  .  .  And  may,  by  general 
laws,  delegate  the  power  to  counties,  towns,  cities  and 
other  municipal  corporations,  to  impose  and  coUeot  li- 
cense fees  on  stock  used  for  breeding  purposes,  on  fran- 
chises, trades,  occupations  and  professions."  * 

We  are  of  opinion  that  the  ordinance  imposing  this  tax 
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and  the  charter  permitting  the  ordinanoe  are  constitu- 
tional and  valid.  They  are  not  in  oonfliot  with,  but  in 
conformity  to,  the  powers  given  by  sections  174  and  181 
of  the  Constitution. 

In  the  case  of  Southern  B.  &  L.  Association  v.  Norman, 
98  Ky.,  294,  [56  Am.  St.  Rep.,  367;  32  S.  W.,  952],  a  case 
very  similar  to  the  one  at  bar,  this  court,  per  Mr.  Justice 
Hazelrigg,  held  constitutional  section  4228,  Kentucky  Stat- 
utes, imposing  a  license  or  franchise  tax  on  foreign  build- 
ing and  loan  associations  of  f2.00  on  each  f  100.00 
of  its  gross  receipts  in  this  State;  the  court  saying:  "The 
associations  of  the  kind  described  generally  have  no 
tangible  property  within  the  State,  and  we  do  not  regard 
the  purpose  of  the  statute  to  be  to  force  an  artificial  situs 
on  the  obligations  due  the  association  from  its  niembers 
for  stock,  dues,  etc  .  .  .  The  business,  nevertheless, 
is  a  valuable  one,  and  it  is  for  the  privilege  of  doing  this 
business  that  the  tax  is  imposed.  It  is  not  a  tax  on  the 
corporate  franchise,  for  the  i  conclusive  reason  that  the 
State  does  not  grant  this;  but  it  is  a  tax  on  the  franchise 
of  doing  business  in  this  State,  and  in  this  sense  a  fran- 
chise tax.  It  is  true,  the  amount  of  the  gross  receipts 
of  the  company  is  taken  as  the  measurement  of  the  tax, 
but  this  is  only  the  adoption  of  a  fair  and  just  standard. 
Such  taxes  may  be  measured  by  the  dividends,  by 'the 
amount  of  the  capital  stock,  by  the  extent  of  the  business 
transacted,  by  the  net  earnings,  by  the  gross  receipts,"  etc. 

It  is  thus  clear  that  the  tax  here  levied  is  a  tax  on  the 
right  to  do  business  in  the  city  of  Louisville,  and  is  a 
franchise  tax  to  that  extent — a  license  tax.  This  taxar 
tion  the  Constitution,  charter  and  ordinance  provide  may 
be  collected.    The  demurrer  to  the  petition  was  properly 
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sustained.    There  were  other  questions  argued,  but  our 
conclusions  render  it  unnecessary  to  discuss  them. 
Judgment  affirmed. 


Case  22— HOMICIDE— Mabch  16. 
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Baker  v.  Commonwealth. 

▲FPEAJL  FBO^  KNOX  CIRCUIT  COUBT. 

1.  Criminal  Law — ^Exclusion  or  Witnesses. — It  Is  within  the  sound 
discretion  of  the  trial  court  to  permit  a  witness  to  remain  in  the 
court  room  although  the  witnesses  have  been  excluded  from 
the  court  room  on  the  motion  of  defendant 

£.  Criminal  Law — ^Evidence. — It  is  probably  competent  on  a  trial 
for  homicide  to  show  that  the  accused  had  been  indicted  at  tho 
instance  of  the  deceased,  as  tending  to  show  motive  for  the 
killing,  but  it  is  error  to  admit  such  ervidence  without  instruct- 
ing the  jury  that  such  evidence  is  competent  to  show  motive 
only. 

3.  Same. — It  waa  error  to  permit  the  Commonwealth's  Attorney  to 

ask  the  defendant  on  cross-examination  if  he  had  not  been  in- 
dicted for  offenses  wholly  unconnected  with  the  crime  for  which 
he  was  being  tried  and  not  tending  to  show  motive. 

4.  Same. — It  is  not  competent  to  ask  a  defendant  questions  whose 

only  possible  object  is  to  excite  in  the  minds  of  the  jury  a  sus- 
picion that  he  has  been  guilty  of  other  offenses  than  the  one 
for  which  he  ds  being  tried. 

5.  Same. — It  is  competent  to  cross-examine  a  defendant  by  asking 

him  with  reference  to  transactions  tending  to  disgrace  him, 
but  the  period  concerning  which  the  Inquiry  is  made  should  have 
borne  some  reasonable  relation  to  the  time  at  which  the  testimony 
is  given  and  a  period  of  fifteen  years  is  too  remote. 

6.  Same — Dying  Declarations. — It  is  the  duty  of  the  trial  court 

before  admitting  statements  as  dying  declarations  to  satisfy 
himself  that  such  declarations  were  made  when  the  deceased 
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was  under  solemn  sense  of  impending  dissolution  and  in  deter- 
mining this  preliminary  question  the  intendments  of  l|iw  are 
in  favor  of  the  finding  of  the  trial  court,  and  this  court  will 
give  some  weight  to  the  finding  of  the  trial  Judge  upon  this 
question  an4  will  defer  to  his  conclusion  of  fact  where  the  testi- 
mony is  contradictory. 

7.  SAKE.-^It  is  inadmiseihle  to  permit  witnesses  to  state  thai  the 

deceased  said  as  a  part  of  his  dying  declaration  "I  want  all 
you  people  to  swear  the  truth  about  this." 

8.  Commonwealth's  Attoeney — Duty  of. — The  Commonwealth's  At- 

torney is  a  quasi  Judicial  officer  and  should  aid  the  court  in 
keeping  from  the  Jury  all  testimony  which  the  court  has  ruled 
to  be  incompetent.  He  should  present  the  Commonwealth's 
case  fairly  and  EAiould  not  press  upon  the  Jury  any  deductions 
from  the  evidence  which  are  not  strictly  legitimate.  His  ob- 
ject, Hkft  that  of  the  court,  should  be  simply  Justice. 

TINSLEY  A  FAULKNER  fob  the   appellant.      (JOHN   G.   MAT- 
THEJWS  AND  J.  SMITH  HAYS  OF  counsel.) 

1.  There  is  no  exception  to  the  rule  as  to  separation  of  the  witnesses 

where  It  is  demanded  by  either  party.  One  who  is  a  prosecutor 
and  also  a  witness  should  not  be  present  where  the  other  wit- 
nesses are  testifying,  especially  when  his  presence  would  have 
the  effect  of  intimidating  witnesses.  Salisbury  v.  Com.,  79 
Ky.,  425;  Walker  v.  Com.,  8  Bush,  89. 

2.  Dying  declarations  must  relate  to  the  death  of  the  deceased  and 

the  circumstances  surrounding  the  death  and  in  extremis.  9 
Am.  A  Eng.  EIncy.  of  Law,  679:  They  must  be  made  in  extremis 
under  a  solemn  sense  of  impending  dissolution,  when  it  is  con- 
sidered that  the  constant  expectation  of  immediate  death  will 
silence  every  motive  to  falsehood,  remove  every  feeling  of  re- 
venge and  the  mind  will  be  induced  by  the  most  powerful  con- 
siderations to  adhere  strictly  to  the  truth.  Walston  v.  Com., 
16  B.  M.,  15;  Vaughan  v.  Com.,  86  Ky.,  434;  Mathedy  v.  Com., 
14  Ky.  Law  Rep.,  183;  Green  v.  Com..  13  Ky.  Law  Rep..  897; 
Bates  V.  Com.,  14  Ky.  Law  Rep.,  187;  Luker  v.  Com.,  9  Ky.  Law 
Rep.,  385;  Adwell  v.  Com.,  17  B.  M.,  247. 
S.  A  party  who  did  not  live  over  thirty  minutes,  who  had  been 
drinking,  who  was  constantly  saying  until  he  died,  "Maybe  I 
ain't  killed;  maybe  I'll  get  well;  send  for  a  doctor;  send  for 
my  gun,"  and  who  went  down  to  death  cursing  and  calling  on 
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God  to  damn  his  soul,  and  breathing  out  threats  against  his 
enemy,  "whose  statements  are  contradictory  and  untrue,  was 
not  in  such  frame  oif  mind,  nor  so  impressed  with  t^e  solemnity 
of  death  as  to  give  to  his  statements  the  sanctity  of  an  oath. 
"I  want  all  you  peog[>le  to  swear  the  truth/'  was  not  such  a 
statement,  as  related  to  the  death  or  the  manner  of  death  of  the 
party  making  it.  Hence,  it  was  error  to  admit  it  as  a  dying 
declaration.  Henderson  v.  Com.,  5  Ky.  Law  Rep.,  244;  Leiber 
y.  Ck>m.,  9  Bush  13;  Collins  y.  Com.,  12  Bush,  272. 

4.  Proof  of  other  homicides  or  crimes  than  the  one  under  trial  is 

not  admissible.  9  Am<.  &  Eng.  Ency.  of  Law,  690;  Martin  t. 
Com.,  93  Ky.,  189;  Burdett  y.  Com.,  93  Ky.,  76;  Sayler  y.  Com.. 
17  Ky.  Law  Rep.,  100;  Elrersole  v.  Com.,  16  Ky.  Law  Rep.,  143; 
Oom>bs  y.  Com.,  14  Ky.  Law  Rep.,  704;  Bpurlock  v.  Com.,  14 
Ky  Law  Rep.,  605. 

5.  The  defendant  is  subject  to  the  same  rule  as  other  witnesses. 

Sayler  y.  €om.,  17  Ky.  I-aw  Rep.,  100. 

6.  He  could  not  be  asked  if  he  had  killed  another  man  in  same 

difficulty. 

1.  Elvidence  that  defendant  said  he  had  killed  other  men,  or  that 

he  had  <;ommltted  other  crimes  than  the  one  for  which  he  was 
^being  tried  are  inadmissible  as  calculated  to  prejudice  the  Jury 
against  him.  Byersole  y.  Com.,  16  Ky.  Law  Rep..  143;  Spurlock 
y.  Com.,  14  Ky.  Law  Rep.,  605;  Combs  y.  Com.,  14  Ky.  Law 
Rep.,  704. 

2.  It  was  imiproper  and  highly  prejudicial  to  permit  proof  that  de- 

fendant had  been  indicted  for  other  offenses  and  then  to  permit 
him  to  state  that  he  did  not  commit  .those  other  offenses.  Rob- 
erts y.  -Com.,  94  Ky.,  499. 

9.  It  was  error  to  refuse  to  withdraw  the   Jury  on  motion  of  de- 

fendant, on  account  of  the  improper  condU'Ct  of  attorneys  for 
Commonwealth  in  exhibiting  before  the  Jury  two  indictments 
against  defendant  for  house-burning  and  barn-burning,  oyer  the 
objections  of  defendant     Cook  y.  Com.,  86  Ky.,  664. 

10.  It  was  error  and  highly  prejudicial  to  permit  the  witness  H. 
B.  Howard  to  say  that  defendant  had  hired  men  to  shoot  him, 
at  the  same  time  his  son  -was  killed,  and  then  refuse  to  permit 
defendant  to  state  he  did  not  do  any  of  these  things.  Roberts 
y.  Com..  94  Ky.,  499. 

11.  Statements  of  defendant  made  within  flye  minutes  of  the  hom- 
icide and  to  the  first  person  he  met  are  part  of  the  res  gestae 
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and  should  be  admitted.  Shulds  v.  State*  55  Ga.,  696;  Harri- 
son T.  State,  20  Texas  At»peals»  387;  Little  v.  Com.,  25  Gratt. 
(Va.),  921;  Galloway  v.  Com.,  5  Ky.  Law  Rep.,  219;  Fitzgerald 
V.  Com.,  9  Ky.  Law  Rep.,  664. 
12.  But  whether  this  be  true  or  not,  when  It  was  shown  by  the 
Commonwealth  that  a  few  minuses  after  the  killing  Baker  came 
"back  near  where  the  deceased  was,  it  was  competent  for  him  to 
explain  his  reasons  why  he  went  back  there,  and  to*  refuse  to 
permit  him  to  so  explain  was  highly  prejudicial  to  him. 

W.  S.  TAYLOR,  ATTORNEY-GENERAL,  for  the  appellee. 

1.  The  question  of  excluding  witnesses  from  the  court-room  is  within 

the  sound  discretion  of  the  court;  and  where  the  presence  of 
a  witness  is  necessary  to  enable  a  party  to  properly  present  hia 
case  the  Judge  may  permit  such  witness  to  remain  in  the  court- 
room.   Johnson  y.  Clem,  82  Ky.,  84;  Walker  y.  Com.,  8  Bush,  86 

2.  The  dying  declarations  were  properly  admitted.    The  proof  shows- 

clearly  that  the  deceased  was  conscious  of  his  impending  dis- 
solution. .State  V,  Smith,  93  Iowa,  469;  Jordon  v.  State,  82 
Ala.,  1. 

3.  It  was  not  an  abuse  of  discretion  on  the  part  of  the  trial  court  to 

permit  the  defendant  to  be  9ross-examined  with  reference  to 
various  Indictments  against  him  as  tending  to  test  his  accuracy, 
veracity  or  credibility.    7  Am.  ft  Eng.  Ency.  of  Law,  109. 

JAMES  D.  BLACK  and  W.  R.  RAMSEY  in  a  supplemental  bbief 

FOB   the   appellee. 

1.  The  misconduct  of  John  G.  White  towards  one  of  the  attorneys 

for  the  appellant,  referred  to  in  the  argument  of  this  case, 
does  not  belong  properly  to  the  record  and  could  not  avail  ap- 
pellant for  a  reversal,  because  e^en  if  it  were  in  the  record 
such  misconduct  did  not  occur  in  the  presence  of  the  court  or 
the  Jury. 

2.  The  court  properly  instructed  the  Jury  on  the  law  of  the  case. 

3.  The  statement  of  Tom  Baker  after  he  had  left  the  scene  of  the 

tragedy  and  had  gone  150  or  200  yards  away,  was  not  a  part 
of  the  res  gestae  and  was  properly  refused  by  the  court. 

4.  Decedent's  declarations  need  not  be  under  the  conviction  of  im- 

pending death  in  order  to  make  them  competent.  10  Am.  ft 
Eng.  Ehicy.  of  Law  (2d  ed.),  368;  Idem,  362-3;  1  Greenleaf  on 
Evidence  (13th  ed.),  156;   Same  (15th  ed.),  226,  note  E.    Pub- 
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lie  necessity  is  the  true  grounds  for  admitting  dying  declara- 
tions 1  GreeiUeaf  on  Bv.,  156,  note  2;  Lieber  v.  Com.,  9  Bush, 
13,  14;  Collins  v.  Com.',  12  Bush,  272;  Luker  v.  Com.,  5  S.  W. 
R..  354. 
S).  The  condition  of  declarant's  mind  as  to  his  approaching  death 
must  be  determined  from  all  that  was^  said  and  done  and  all  the 
circumstances  of  the  case.  10  Am.  &  Eng.  Ency.  ot  Law,  supra; 
Polly  V.  Com.,  15  Ky.  Law  Rep.,  502;  McHargess  v.  Com.,  15 
Ky.  Law  Rep.,  323;  Com.  v.  Matthews,  89  Ky.,  292;  Young  y. 
Com.,  6  Bush,  312. 

JUDGE  DuRELLE  deliveked  the  opinion  of  the  coubt. 

Having  been  convicted  and  sent  to  the  peniten- 
tiary for  life,  under  an  indictment  for  the  murder  of  W.  L. 
White,  Thomas  Baker  has  prosecuted  this  appeal. 

The  indictment  was  found  by  the  grand  jury  of  Clay 
county,  and  removed  to  Knox  county  for  trial,  on  account 
of  the  state  of  lawlessness  existing  in  the  county  where 
found. 

The  evidence  tends  to  show  that  appellant  and  his 
brother,  D.  Baker,  belonged  to  a  faction  which  was  at 
feud  with  another  faction  to  which  the  deceased,  White, 
belonged.  On  the  day  of  the  killing,  they  had  gone  out 
for  the  purpose,  it  is  claimed,  of  seeing  G.  D.  Murray, 
to  whom  appellant  owed  some  money;  met  Murray  in 
the  road,  and  turned  back  with  him  in  the  direction  of 
their  home.  The  Bakers  were  on  foot,  and  armed  with 
guns  and  pistols,  which  is  explained  by  the  fact  that 
their  father  had  been  shot  a  short  time  before  by  one 
James  Howard,  who  lived  in  the  neighborhood,  and  who, 
as  they  had  been  informed,  had  made  threats  against 
their  lives.  There  is  also  evidence  showing  that  White, 
the  deceased,  had  repeatedly  threatened  appellant's  life. 

Murray,  who  was  on  horseback,  was  some  forty  yards  in 
advance  of  the  Bakers,  when  they  met  deceased.    Murray 
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spoke  to  White,  who  was  also  on  horseback,  and  White 
said  ^^Good  evening,'^  witj^out  looking  at  him,  aod,  as 
Murray  states,  with  a  peculiar  expression  on  his  face. 
At  about  the  time  White  met  the  Bakers,  Murray  states 
that  he  looked  'round — which  was  natural,  as  he  knew 
the  men  were  enemies — and  saw  White  jerk  his  horse 
with  his  left  hand,  facing  appellant,  and  draw  his  arm 
around,  when  appellant  raised  his  gun  quickly,  and  fired. 
At  that  time  Murray's  horse  threw  him,  but  without  in- 
jury to  him,  as  he  lighted  on  his  feet.  He  states  that 
neither  Tom  nor  D.  Baker  went  any  nearer  to  White,  but 
came  on  to  where  Murray  was,  and  went  with  him  to  his 
father's  house.  Murray  saw  no  pistol  in  White's  hand, 
either  when  they  passed  in  the  road  or  at  the  time  of  the 
shooting,  but  states  that  the  road  was  very  dusty,  and 
the  rays  of  the  erening  sun  were  full  in  his  eyes  as  he 
looked  back.  Murray  states  that  immediately  at  the 
shooting  White  fell  from  his  horse,  and  Tom  Baker  loaded 
his  gun  before  coming  on  to  where  Murray  was. 

The  Bakers  both  state  that  White  drew  a  pistol  from  his 
left  side,  and  was  presenting  it  at  appellant,  when  the  latter, 
with  one  hand,  suddenly  raised  his  gun,  and,  without  tak- 
ing aim.  fired,  and  White  fell  to  the  ground;  that  neither  of 
them  went  near  him,  but  that  they  went  on  down  the  road 
and  left  him  there,  and  did  not  see  his  pistol  after  they 
saw  it  In  his  hand  at  the  moment  of  the  shooting. 

This  pistol  was  found  by  Reese  Murray — the  first  person 
to  come  to  White  after  the  shooting — lying  in  the  dust  of 
the  road,  with  the  appearance  of  having  been  crawled 
over.  Though  a  double-action  pistol,  it  was  cocked  when 
found. 

The  evidence  tends  to  show  that  White  was  a 
very  reckless  man  when  in  drink;  that  he  had  been  drink- 
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ing  that  day,  and  had  in  his  saddle-bags  a  broken  bottle, 
which  had  contained  whisky;  that  he  was  angry  with  ap- 
pellant, and  had  made  threats  against  his  life. 

A  number  of  witnesses  testified  as  to  the  declarations 
concerning  the  shooting,  made  by  the  deceased,  who  lived 
only  abont  a  half  hour  aftei*  the  shooting. 

At  the  trial,  upon  demand  of  appellant,  the  wit- 
nesses were  put  under  ^rule.  The  commonwealth  re- 
quested that  John  Q.  White,  a  brother  of  the  de- 
ceased— who  had  been  summoned  as  a  witness  for 
appellant — be  excepted  from  the  rule;  appellant's 
objection  to  this  being  overruled  by  the  court,  Baker  filed 
an  affidavit  stating  that  John  G.  White  was  his  most 
bitter  enemy;  had  taken  a  very  active  part  in  bringing 
a  large  number  of  partisans  of  the  White-Howard  faction 
in  Clay  county  to  Barboursville;  that  attempts  had  been 
made  to  intimidate  appellant's  witnesses;  and  that,  if 
White  were  permitted  to  remain  in  the  court  room,  he 
believed  his  witnesses  would  be  intimidated.  White  made 
affidavit  denying  any  attempt  to  intimidate  any  wit- 
ness, and  stating  that  he  had  no  personal  knowledge  of 
the  facts  attending  the  killing  of  his  brother,  and  that 
he  believed  the  purpose  of  summoning  him  as  a  witness  for 
the  defense  was  to  exclude  him  from  the  courtroom  and 
prevent  him  from  informing  the  attorneys  for  the  Com- 
monwealth as  to  the  evidence  in  the  case,  with  which  he 
had  acquainted  himself. 

By  section  601  of  the  Civil  Code  it  is  provided:  "If 
either  party  require  it,  the  judge  may  exclude  from  the 
court  room  any  witness  of  the  adverse  party  not  at  the 
time  under  examination,  so  that  he  may  not  hear  the 
testimony  of  the  other  witnesses."  By  section  151  of  the 
Criminal  Code  it  is  provided  that  the  provisions  of  the 
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Civil  Code  '^sball  apply  to  and  govern  tbe  summoning 
and  coercing  the  attendance  of  witneflses,  and  competing 
them  to  testify  in  all  prosecutions,  criminal  or  penal  ac- 
tions or  proceedings,"  etc. 

Section  601  of  the  Civil  Code  has,  therefore,  been  held 
to  apply  to  a  proceeding  to  disbar  an  attorney  (Walker 
v.  Com-,  8  Bush,  96),  and  to  trials  for  felony  (Salisbury 
v.  Com.,  79  Ky.,  432).  But  in  Johnson  v.  Clem.,  82  Ky,, 
87,  it  was  said  that:  "If  this  provision  (Civ.  Code  Prac, 
section  601)  is  to  be  regarded  as  mandatory,  it  would  pro- 
duce much  inconvenience  in  the  practice,  and  often  ob- 
struct the  proper  administration  of  justice.  ...  It 
will  alflo  often  occur  in  the  practice  that  the  presence  of 
a  witness  familiar  with  the  history  of  the  case  becomes 
indisxiensable  by  reason  of  the  unavoidable  absence  of 
the  litigant,  and  therefore  the  necessity  of  placing  that 
construction  on  the  statute  must  conduce  to  a  just  and 
proper  practice  by  leaving  the  question  as  to  the  exclu- 
sion of  the  witnesses  to  the  exercise  of  a  sound  judicial 
discretion." 

We  conclude,  therefore,  that,  even  if  John  Q.  White 
had  been  summoned  as  a  witness  for  the  defense,  in  good 
f aith,  the  court  did  not  err  in  permitting  him  to  remain 
in  the  court  room  during  the  trial  for  the  purpose  of  in- 
forming the  attorneys  for  the  Commonwealth  as  to  the 
evidence  the  witnesses  would  give. 

It  is  also  urged  as  error  that  on  the  cross-examination 
of  appellant  the  Commonwealth  was  permitted,  against 
objection,  to  prove  by  him  that  he  was  under  indictment 
for  felony,  viz.,  house  burning  and  burning  a  store  house. 
The  two  indictments  were  offered  in  evidence  to  the  jury, 
and  appellant  was  asked  questions  whose  object  was  to 
show  that  the  deceased  had  been  instrumental  in  insti- 
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tuting  the  prosecution.  He  was  also  asked,  against  ob- 
jection, whether  he  had  been  indicted  for  anything  else. 
He  was  also  asked  what  that  indictment  was  for,  and  the 
court  excluded  the  answer  to  the  latter  question  from  the 
jury,  but  allowed  the  answer  that  he  had  been  indicted  to 
remain.  The  court  also  permitted  him  to  be  interrogated 
as  to  whether  he  did  not  go  to  New  York,  fifteen  or  six- 
teen years  before  the  trial,  for  the  purpose  of  getting 
counterfeit  money. 

It  was  probably  competent,  as  showing  a  motive  for  the 
killing,  to  show  that  he  had  been  indicted  at  the  instance 
of  deceased. 

As  said  by  Judge  Lewis  in  the  opinion  in  Martin  v.  Com., 
93  Ky.,  193,  [19  S.  W.,  580] : 

"Motive  may  be  shown  in  certain  cases  by  a 
state  of  facts  conducing  to  make  out  another  and 
distinct  offense  from  that  for  which  the  accused 
is  being  tried.  .  .  .  Such  evidence  goes  to  the 
jury  as  a  matter  of  necessity,  for  the  purpose  alone  of 
showing  motive  on  the  part  of  the  accused  to  commit 
the  crime,  and  no  more  than  is  necessary  to  show  motive 
should  be  allowed,  and  then  the  jury  told  the  purpose 
for  which  the  evidence  is  to  be  considered  by  them.  Com- 
mander v.  State,  60  Ala.,  1;  Pinckord  v.  State,  13  Tex., 
App.,  478." 

It  does  not  appear  in  this  record  that  the  jury  were  in- 
formed of  the  purpose  for  which  alone  the  testimony  as 
to  the  indictments  was  to  be  considered,  and  this  appears 
to  ua  to  be  prejudicial  error.  He  was  being  tried  for 
two  offenses.  The  fact  that  a  grand  jury,  had  indicted 
him  for  burning  a  dwelling  and  a  storehouse  was  used 
to  fix  upon  him  the  crime  of  murder. 

As  said  by  Judge  Lewis  in  the  MartiA  case,  supra:   "This 
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character  of  evidence  is  lively  to  be  wrongfully  considered 
by  a  jury,  and  made  to  constitute  a  part  of  the  offense 
for  which  the  party  is  being  tried,  as  it  might  well  be 
argned  that  one  so  depraved  as  to  commit  the  crime  of 
robbery  would  not  hesitate  to  commit  murder.'' 

We  think  it  was  also  error  to  permit  appellant  to  be  ask- 
ed as  to  other  indictments,  there  being  no  pretext  that  this 
testimony  was  introduced  for  the  purpose  of  showing 
motive.  This  question  appears  to  have  been  directly  de- 
cided in  Leslie  v.  Com.,  19  Ky.  L.  R.,  1202,  [42  S.  W.,  1095], 
where  it  was  held  error  to  ask  the  defendant  if  he  had  not 
been  arrested  and  tried  for  carrying  concealed  weapons, 
and  if  he  had  not  been  arrested  for  discharging  firearms  in 
a  town.    As  said  in  that  case: 

"But  in  the  case  at  bar  the  question  asked  could 
only  be  admissible  as  tending  to  show  appellant's 
guilt  of  particular  wrongful  acts,  and  therefore  with- 
in the  inhibition  of  section  597  of  the  Civil  Code, 
which  provides  that  a  witness  may  not  be  im- 
peached by  evidence  of  particular  wrongful  acts,  except 
that  it  may  be  shown  by  the  examination  of  a  witness  or 
record  of  a  judgment  that  he  has  been  convicted  of 
felony." 

In  Saylor  v.  Com.,  17  Ky.  L.  R.,  103,  [30  S. 
W.,  391],  it  was  said  by  Judge  Paynter,  delivering 
the  opinion  of  the  court:  "Under  the  bill  of  rights, 
he  can  not  be  compelled  to  give  evidence  against 
himself;  but  when  he  becomes  a  witness  for  him- 
self in  a  criminal  prosecution,  he  waives  that  right,  so 
far  as  the  charge  under  investigation  is  concerned.  The 
fact  that  he  does  so  waive  it  does  not  give  the  Common- 
wealth the  right  to  compel  him  to  admit  the  commission 
of  other  offenses,  which  would  subject  him  to  punishment, 
presentment  or  infamy." 
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Nor  is  it  competent  to  ask  a  defendant  questions  whose 
only  possible  object  is  to  excite  in  the  minds  of  the  jury 
a  suspicion  that  he  has  been  guilty  of  other  offenses  than 
the  one  for  which  he  is  being  tried. 

Nor  do  we  think  it  was  competent  to  interrogate  appel- 
lant in  regard  to  a  transaction  which  took  place  more  than 
fifteen  years  before,  when  he  was  a  very  young  man.     ' 

It  is  true,  as  indicated  in  the  Saylor  case,  supray  and 
a  number  of  other  cases,  that  when  a  defendant  in  a  crim- 
inal prosecution  voluntarily  goes  upon  the  witness  stand 
in  his  own  behalf,  he  is  subject  to  cross-examination,  like 
any  other  witness;  and  in  cross-examination  directed  to 
the  object  of  shaking  his  credit  by  injuring  his  charac- 
ter he  may  be  compelled  to  answer  questions  irrelevant 
to  the  facts  in  issue,  though  the  answers  be  disgraceful 
to  him.  But  we  do  not  understand  that  the  entire  past 
lives  of  witnesses  are  liable  to  be  ransacked  and  exposed, 
and  the  whole  history  of  their  lives  laid  bare.  We  are  of 
opinion  that  the  period  concerning  which  the  inquiry  is 
made  should  bear  some  reasonable  relation  to  the  time 
at  which  the  testimony  is  given,  and  that  a  period  of  fif- 
teen years  is  too  remote,  though  we  should  be  reluctant 
to  grant  a  reversal  for  such  an  error  alone. 

Another  objection,  very  earnestly  urged  by  counsel  for 
appellant,  is  that  the  declarations  made  by  deceased  just 
prior  to  his  death,  were  incompetent,  and  also  that,  if 
competent  as  to  the  fact  of  the  killing  and  the  attendant 
circumstances,  portions  of  the  statement  were  allowed  to 
go  to  the  jury  which  should  have  been  excluded,  and  were 
highly  prejudicial. 

The  evidence  tends  to  show  that  at  the  time 
of  making  the  statements,  deceased  was  in  a  high 
state    of  excitement    from    anger   or    drink,    or    possibly 
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both.  He  had  been  shot  in  the  stomach.  The  nature  of 
the  wound  was  such  as  to  indicate  a  fatal  result.  He 
was  not  removed  from  the  roadside,  where  he  lay  when  the 
witnesses  reached  him.  The  evidence  is  that  he  said  Tom 
Baker  shot  him;  shot  him  for  nothing.  He  told  them  not 
to  move  him;  to  let  him  die  there;  that  Baker  shot  him 
and  never  spoke  to  him.  One  of  the  witnesses  asked  him 
if  he  drew  his  pistol.    He  said  he  did  not. 

The  court  excluded  the  statement  that  Baker  shot  him 
for  nothing. 

Another  witness  says  that  he  asked  White  how  bad  he 
wa«  hurt,  and  he  said  he  was  killed,  and  said  Tom  Baker 
shot  him.  The  witness  asked  him  if  he  could  do  any- 
thing for  him,  and  White  said  if  he  could  get  a  doctt)r, 
maybe  he  could  do  something  for  him.  He  told  witness 
to  tell  his  wife  to  come,  and  told  them  to  bring  his  gun, 
and  said,  ''Maybe  I  am  not  killed,  and,  if  not,  I  will  be 

God  damned  if  I ^,"  when  one  of  the  women  stopped 

him  and  told  him  not  to  talk  that  way.  White  said,  "They 
have  my  pistol;"  and,  again,  "No;  it  is  in  my  left  hip 
pocket."  .Most  of  these  statements  appear  to  have  been, 
from  time  to  time,  repeated,  during  the  twenty  or  thirty 
minutes  that  he  lived  after  the  shooting.  Some  of  the 
witnesses  were  permitted  to  state,  against  objection,  that 
White  said,  *1  want  all  you  people  to  swear  the  truth 
about  this." 

In  support  of  the  contention  by  appellant  that  all  the 
statements  made  by  White  should  be  excluded  as  not 
competent  on  the  ground  of  being  dying  declarations,  it 
is  urged  that  the  stat^  of  mind  in  which  he  was,  and  es- 
pecially his  expressed  desire  for  a  doctor,  and  his  reit- 
erated statement  that  maybe  he  was  not  killed,  his  re- 
vengeful feeling  as  expressed  in  the  threat  as  to  what 
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ha  would  do  in  case  of  recovery,  precluded  the  possibility 
of  the  statements  made  being  within  the  rule  as  stated  in 
Walston  V.  Com.,  16  B.  Mon.,  15,  that,  to  be  admissible, 
"these  declarations  must  be  made  in  eartremis,  under  a 
solemn  sense  of  impending  dissolution,  when  it  is  con- 
sidered that  the  constant  expectation  of  immediate  death 
will  silence  every  motive  for  falsehood,  remove  every  feel- 
ing of  revenge,  and  the  mind  will  be  induced  by  the  most 
powerful  considerations  to  adhere  strictly  to  the  truth.'^ 

There  is  considerable  authority  in  support  of  the  prop- 
osition that  calling  for  a  doctor  indicates  that  the  state- 
ments were  not  made  under  a  sense  of  impending  disso- 
lution, and  that  it  must  appear  that  they  were  made  when 
every  hope  of  this  world  was  gone.  Wyatt  v.  Com.,  8  Ky. 
L.  R.,  55,  [1  S.  W.,  196] ;  Bates  v.  Com.,  14  Ky.  L.  R.,  177, 
[19  S.  W.,  928];  Mathedy  v.  Com.,  14  Ky.  L.  R.,  182,  [19  S. 
W.,  977.]. 

And  see  1  Greenl.  Ev.,  sections  156-158. 

On  the  other  hand,  it  was  held  in  Green  v.  Com.,  13  Ky. 
L.  R.,  897,  [18  S.  W.,  515],  that  the  character  of  the  wound 
and  the.attending  circumstances  may  be- sufficient  to  show 
that  the  declarant  had  no  hope  of  recovery. 

It  may  be  possible  that  we  should  have  reached  a  differ- 
ent conclusion  from  the  trial  court  as  to  the  Jtdmissibilityof 
these  statements  of  the  deceased  as  dying  declarations,  but 
it  was  necessary  for  the  judge  of  that  court  to  first  deter^ 
mine  a  question  of  fact,  viz.,  whether,  at  the  time  the  decla- 
rations were  made,  they  were  made  under  a  sense  of  im- 
pending dissolution,  and  when  all  hope  of  this  world  was 
gone,  before  he  could  decide  the  legal  question  of  their 
admissibility.  The  question  of  fact  is  bound  up  in,  and  is 
a  part  of,  the  question  of  law.  We  should  therefore  give 
some  weight  to  the  finding  of  the  trial  judge  upon  this 
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question,  as  he  heard  the  witnesses  testify,  and  was, 
perhaps,  in  a  better  position  to  estimate  the  value  of  their 
testimony,  where  contradictory,  than  this  court  can  be 
from  the  bald  record  of  the  words  they  used;  and,  as  the 
question  in  the  case  at  bar  seems  to  us  to  be  a  close  one, 
we  are  not  inclined  to  disturb  his  ruling  upon  this  point. 
But  it  was  clearly  inadmissible  to  permit  witnesses  to 
state  that  he  said,  "I  want  all  you  people  to  swear  the 
truth  about  this."  That  statement  is  admissible  for  con- 
sideration by  the  court  as  perhai>s  tending  in  some  mea- 
sure to  show  a  consciousness  of  impending  death,  in  de- 
termining the  admissibility  of  statements  as  to  the  fact 
of  killing  and  the  attendant  circumstances;  but  it  was 
not  competent  to  go  to  the  jury,  and  was  prejudicial,  be- 
cause it  had  a  tendency  to  unduly  impress  them  with  the 
weight  to  be  accorded  to  this  exceedingly  dangerous  kind 
of  testimony. 
In  Rice  on  Criminal  Evidence,  section  330,  it  is  said: 
''This  species  of  evidence  is  obviously  liable  to  great 
abuse,  and  should  be  received  with  great  caution,  and  only 
when  a  proper  introduction  entitles  it  to  be  received.  The 
witness  whose  testimony  is  cast  upon  the  record  is  beyond 
the  reach  of  cross-examination ;  all  opportunity  for  investi- 
gatingthe  question  of  malice,  enmity, positive  identification, 
is  lost  forever;  and  the  accused,  whose  tenure  of  life  is  hang- 
ing in  the  balance,  has  to  contend  with  the  additional  dis- 
advantage that  a  just  indignation  is  aroused  in  the  minds 
of  the  triors  by  the  mere  recital  of  a  hideous  crime.  Evi- 
dence of  this  character  is  universally  admitted,  however, 
on  the  ground  of  necessity;  and,  in  order  to  prevent  the 
entire  frustration  of  justice,  to  impart  competency  to  this 
evidence  it  must  clearly  appear  that  the  declarant  was 
conscious  of  the  imminence  of  death;  believed  himself  to 
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be  beyond  the  probabilities  of  recovery;  and  this  belief 
mast  be  evident  by  some  word  or  act  of  a  conclusive 
and  unmistakable  character." 

All  the  statements  of  the  declarant  were  admissible 
before  the  court,  to  enable  it  to  determine  whether  any 
of  those  statements  were  admissible  to  the  jury  as  dying 
declarations.  All  which  did  not  relate  distinctly  and  per- 
tinently to  the  facts  of  the  killing  and  the  attendant  cir- 
cumstancesy  should  have  been  rigidly  excluded.  And  to 
this  end  it  would  have  been  eminently  proper  to  have  ex- 
cluded the  jury  while  the  preliminary  examination  to  de- 
termine the  admissibility  of  the  statements  was  had,  in 
which  case  the  witnesses  should  have  been  cautioned  not 
to  state  the  inadmissible  declarations,  and  counsel  for 
the  Commonwealth  should  no't  haVe  asked  questions  in 
any  way  calculated  to  bring  out  the  incompetent  state- 
ments. 

We  do  not  wish  to  do  injustice  to  counsel  for  the  Com- 
monwealth, but  some  of  the  interrogatories  propounded 
to  witnesses,  after  the  statement  that  Baker  shot  him 
for  nothing  had  been  excluded,  seem  to  have  been— 
though,  perhaps,  not  so  intended — admirably  adapted  to 
draw  out  testimony  as  to  that  declaration  from  subse- 
quent witnesses.  Counsel  for  the  Commonwealth  should 
aid  the  court  in  keeping  from  the  jury  all  testimony  which 
the  court  has  ruled  to  be  incompetent,  for,  though  testi- 
mony which  reaches  the  jury  be  excluded  by  direction  of 
the  court,  the  impression,  especially  if  the  statement  is 
often  repeated,  is  likely  to  remain  on  the  minds  of  the 
jury.  The  duty  of  a  Commonwealth's  attorney  has  been 
well  stated  by  Chief  Justice  Paxton  of  Pennsylvania  in 
Com.  V.  Nicely,  30  Pa.  St.,  261,  [18  Atl.,  737] : 

"It  is  difficult  to  measure  the  amount  of  zeal  which  is  al- 
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lowable,  or,  at  least,  excusable,  on  the  part  of  counsel  en- 
gaged In  the  defense  of  a  man  who  is  upon  trial  fo^  his  life. 
Writers  upon  professional  ethics  differ  upon  this  subject,. 
and  I  will  not  discuss  it.  We  have  no  difficulty,  however,, 
in  measuring  the  extent  of  zeal  which  counsel  for  the  Com- 
monwealth  may  properly  display  upon  such  occasions. 
The  district  attorney  is  a  quasi  judicial  officer.  He  rep* 
resents  the  Commonwealth,  and  the  Commonwealth  de- 
mands no  victims.  It  seeks  justice  only — equal  and  im- 
partial justice — and  it  is  as  much  the  duty  of  the  district 
attorney  to  see  that  no  innocent  man  suffers  as  it  is  to 
see  that  no  guilty  man  escapes.  Hence  he  should  act  im- 
partially. He  should  present  the  Commonwealth's  case 
fairly,  and  should  not  press  upon  the  jury  any  deductions 
from  the  evidence  that  are  not  strictly  legitimate.  When 
he  exceeds  this  limit,  and  in  hot  zeal  seeks  to  influence 
them  by  appealing  to  their  prejudices,  he  is  no  longer  an 
impartial  officer,  but  becomes  a  heated  partisan.  When 
that  officer  allows  private  counsel  to  assist  him  in  the  trial 
of  a  cause,  such  counsel  represents  him  to  that  extent, 
and  should  be  governed  by  the  same  rules  of  propriety." 

And  in  Hard  v.  People,  25  Mich.,  405,  it  was  said  by 
Chief  Justice  Christiancy:  "His  object,  like  that  of  the 
court,  should  be  simply  justice;  and  he  has  no  right  to 
sacrifice  this  to  any  pride  of  professional  success.  And, 
however  strong  may  be  his  'belief  of  the  prisoner's  guilt, 
he  must  remember  that,  though  unfair  means  may  happen 
to  result  in  doing  justice  to  the  prisoner  in  the  particular 
case,  yet  justice  so  attained  is  unjust,  and  dangerous  to 
the  whole  community." 

See,  also,  Curtis  v.  State,  6  Cold.,  11,  and  State  v.  San- 
ford,  1  Nott  &  McC,  512. 

For  the  reasons  stated,  the  judgment  is  reversed,  and 
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cause  remanded,  with  directions  to  set  aside  the  judg- 
ment, and  award  appellant  a  new  trial,  and  for  further 
proceedings  consistent  with  this  opinion. 
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Schauf  s  Administrator  y.  City  of  Paducah. 

APPEAL  FBOM   M*CBACKEN   CIBCUIT  COUBT. 

Negligence — Exposed  Pond. — A  municipfility  is  not  liable  for  dam- 
ages caused  by  the  death  of  a  child  seven  years  old  who  enter- 
ed an  undnclosed  lot  of  the  city  and  waded  out  beyond  his  depth 
IMo  a' pond  in  pursuit  of  a  bird  and  was  thus  drowned. 

THOMAS  E.  MOSS  for  the  appellant. 

A  municipal  corporation  with  control  of  public  common  trav- 
ersed by  foot-paths  on  which  the  public  may  rightfully  travel  is 
liable  to  a  common  law  action  for  dama«^  caused  by  a  danger- 
ous and  unguarded  excavation  made  by  the  corporation  for  its 
own  purposes  in  the  ground  adjoining  one  of  the  paths  to  a 
person  walking  thereon  and  who  was  at  the  time  using  due 
care.  Dillon's  Munic.  Corps.  (3d  ed.),  2  vol.,  sec.  985;  Weet  v. 
Rockport,  16  ^N.  Y.,  161;  CTty  of  PekJn  v.  McMahon,  154  111., 
141;    45  Am.  St.  Rep.,   114;    11  Am.  Railroad  ft  Corp.  Reps., 

278;   Shearman  &  Redf.  on  Neg.   (4th  ed.),  sec.  705;  Am. 

ft  Eng.  Ency.  of  Daw,  53;  1  Thompson  on  Negligence,  304; 
Railroad  Co.  v.  Stout,  17  Wallace,  657;  Keffe  v.  Milwaukee, 
ftc,  Ry.  Oo.,  21  Minn.,  207;  Kansas  Cent  Ry.  v.  Mtzsimmons. 
22  Kan.,  686;  31  Am.  Rep.,  203;  Koons  v.  St.  Louis,  ftc,  R.  R. 
Co.,  65  Mo.,  592;  Ferguson  v.  Columbus  City  Ry.  Co.,  75  Ga., 
637  and  77  Ga.,  102;  Mackey  v.  City  of  Vicksburg,  64  Miss.,  777; 
Bird  V.  Gardner,  50  Am.  Dec,  261;  Taylor  v.  Norwich,  ftc., 
R.  R.  Co.,  68  Am.  Dec.,  513;  Bransom  v.  Labrot,  81  Ky.,  638; 
Powers  V.  Harlow,  51  Am.  Rep.,  154;  Hydraulic  Works  Co.  v. 
Orr,  33  Pa.  St,  332;  Ziglor's  Exr.  v.  Robinson,  12  Ky.  Law 
Rep.,  558;  L.  ft  N.  R.  R.  Co.  v.  Graves,  78  Ky.,  74;  Kerr  v. 
Forgue,  54  111.,  483;   Chicago  City  Ry.  Co.  v.  Wilcox,  138  111.. 
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370;  2  Thompson  on  Neg.,  1181,  2;  Rirg  v.  Gardner,  19  Conn., 
507;  Daley  v.  Norw4cli,  &c..  R.  R  Co.,  26  Cdnn.,  591;  68  Am. 
Dec,  413;  Union  Stock  Yards,  Ac.,  Co.  r.  Rourk,  10  111.  App., 
474;  Bvanlah  v.  G.  C.  ft  S.  T.  Ry.  Co.,  57  Tex..  123;  Dowling 
V.  Allen,  88  Mo.,  293. 

L.  D.  HUSBANDS  fob  the  appellee,  city  of  paducah. 

The  owner  o<f  land  might  have  upon  it  a  pond  of  water  un- 
fenced,  deep  enough  to  drown  people  without  incurring  any 
liability,  if  any  person  goes  upon  his  land  an>d  is  drowned  in 
the  pond,  unless  the  pond  be  in  sucb  proicimity  to  a  public 
street  or  road  wh^re  the  public  have  the  right  to  travel,  and  a 
traveller  *i8  passing  on  the  edge  of  the  highway  without  con- 
tributory negligence  falls  in  the  pond  or  well,  as  the  case  may 
be  and  is  drowned.  Louisville  &  Portland  Canal  Co.  v.  Murphy's 
Admr.,  9  Bush,  525,  and  cases  cited;  Clark  v.  Foot,  8  Johns., 
421;  Livingston  v.  Adams,  8  Cow.,  175;  Ratcliffe's  Bxrs.  v. 
Mayor  of  Brooklyn,  4  Comst,  195;  1  HiUyard  .on  Torts,  125; 
16  Am.  ft  Eng.  Ency.  of  Law,  bottom  of  page,  413;    45  Am. 

Rep.,  266;  s.  c.  160  Penn.  Rep., ;  2  Thompson  on  Neg.,  1123- 

4-5-6-7;  39  Am.  Reps.,  261,  436;  47  Am.  Rep.,  446;  36  Am.  Rep., 
376. 

JUDGE  HOBSON  delivebed  the  opiinoN  of  the  cx)ubt. 

Some  years  ago  the  city  of  Paducah  bought  a  piece  of 
land  outside  of  the  city  limits,  from  which  it  got  gravel; 
from  the  gravel  being  removed,  a  considerable  excavation 
was  made,  which  in  the  course  of  time  filled  with  water,  and 
was  used  as  a  bathing  and  fishing  place.  After  this  the 
limits  of  the  city  were  extended  so  as  to  include  this  pond, 
which  stood  out  in  the  commons,  and  some  distance  from 
any  highway.  Appellant  lived  in  the  city  about  a  mile 
from  the, pond.  His  little  son,  seven  years  of  age,  went 
down  to  visit  a  relative,  living  not  far  from  it.  While 
crossing  the  common  the  boy  caught  a  bird,  and,  seeing 
some  children  fishing  at  the  pond,  he  went  over  to  where 
they  were  fishing.  The  bird  got  away  from  him,  and  flut- 
tered out  on  the  water.    The  child  waded  in  after  the 
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bird.  It  fluttered  out  further  from  him  on  the  water* 
He,  following  it,  got  in  over  his  depth,  and  was  drowned, 
there  being  no  one  present  large  enough  to  pull  him  out 
For  this,  appellant,  as  administrator  of  the  child,  brought 
suit  against  the  city,  alleging  that  the  death  of  the  child 
was  due  to  its  negligence.  At  the  conclusion  of  the  evi- 
dence for  appellant  the  court  instructed  the  jury  peremp- 
torily to  find  for  the  appellee. 

Appellant  relies  on  Bransom's  Adm'r  v.  Labrot,  81  Ky., 
638,  [50  Am.  Rep.,  193],  as  sustaining  a  recovery  in  this 
case.  In  that  case  children  were  allowed  to  play  about 
a  pile  of  lumber  insecurely  placed,  which,  for  this  reason, 
fell  on  a  child  and  killed  it.  The  court  likened  the  case 
to  that  of  a  man  setting  a  trap  upon  his  premises,  and  it 
was  on  this  ground  that  the  judgment  was  rested.  But 
accumulations  of  water  are  common  about  all  cities,  es- 
pecially river  towns.  A  large  part  of  the  farm  houses  of 
this  State  have  ponds  about  them.  The  city  was  under 
the  same  obligation  as  any  other  lot  owner,  and  no  more. 
The  child  did  not  lose  his  life  from  the  dangerous  prox- 
imity of  the  pond  to  a  highway,  or  from  any  secret  dan- 
ger, such  as  a  great  depth  of  water  near  the  bank,  but 
from  his  voluntarily  wading  out  in  the  pond  some  ten 
feet  after  the  bird.  It  was  not  the  duty  of  the  city  to 
provide  against  such  a  contingency  as  this. 

In  Gillespie  v.  McGowan,  45  Am.  Rep.,  365,  a  boy  eight 
years  old,  while  fishing  in  a  well  in  an  old  brickyard,  fell 
in  and  was  drowned — ^a  stronger  case  for  the  plaintiff  than 
wfe  have  here — ^yet  it  was  held  that  there  could  be  no  re- 
covery.   The  court  said: 

"We  are  unable  to  see  anything  in  this  case,  to 
charge  the  defendants  with  negligence  in  not  in- 
closing   their    lot    or    guarding    the    well.    There     was 
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no  concealed  trap  or  dead-fall,  as  in  Hydraulic  Co.  v.  Orr, 
2  Norris,  332.  The  well  was  open  and  yisible  to 
the  eye.  No  one  was  likely  to  walk  into  it  by  day, 
and  this  accident  did  not  occur  at  night.  A  boy  play- 
ing upon  its  edge  might  fall  in,  just  as  he  might  in 
any  pond  or  stream  of  water.  In  this  respect  the  well 
was  no  more  dangerous  than  the  river  front  on  both 
sides  of  the  city,  where  boys  of  all  ages  con- 
gregate in  large  numbers  for  fishing  and  other  amuse- 
ments. Vacant  brickyards  and  open  lots  exist  on  all 
sides  of  the  city.  There  are  streams  and  pools  of  water 
where  children  may  be  drowned;  there  are  inequalities  of 
surface  where  they  may  be  injured.  To  compel  the  owners 
of  such  property  either  to  inclose  it,  or  fill  up  their  ponds, 
and  level  the  surface,  so  that  trespassers  may  not  be  in- 
jured, would  be  an  oppressive  rule.  The  law  does  not 
require  us  to  enforce  any  such  principle,  even  where  the 
trespassers  are  children.  We  all  know  that  boys  of  eight 
years  of  age  indulge  in  athletic  sports.  They  fish,  shoot, 
swim  and  climb  trees.  All  of  these  amusements  are  at- 
tended with  danger,  and  accidents  frequently  occur.  It 
is  part  of  a  boy's  nature  to  trespass,  especially  where 
there  is  tempting  fruit;  yet  I  never  heard  that  it  was  the 
duty  of  the  owner  of  a  fruit  tree  to  cut  it  down  because 
a  boy  trespasser  may  fall  from  its  branches.  Yet  the  prin- 
ciple contended  for  by  plaintiflf  would  bring  us  to  this 
absurdity  if  carried  to  its  logical  conclusion.  Moreover, 
it  would  charge  the  duty  of  the  protection  of  children  upon 
every  member  of  the  community  except  their  parents." 
To  the  same  effect,  see  2  Shearman  &  Redfield  on  Negli- 
gence, section  715;  Bishop  on  Noncontract  Law,  sections 
845,  854^  and  cases  cited. 
Judgment  affirmed. 
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Cask  3i-^CTI0N  TO  FORECLOSE  MORTGAGE— Mabch  17. 

Kentucky  Trust  Company,  Trustee  y.  Third 
National  Bank  of  Louisville,  Etc. 

JlI'HUL  FBOIC   JEFFEBSON    CIBCUIT   COUBT,   CHAKCEBY   DIVISION. 

Ci^^TBAcra— ^Public  Policy — Agbeement  fob  Attobney'b  Fee.— A 
stipulation  In  a  mortgage  to  a  trustee  to  secure  bondholders, 
tor  a  reasonable  attorney's  fee  to  the  trustee  and  compensation 
to  (he  trustee,  if  tlie  lien  should  be  enforced  Is  against  public 
policy  and  Toid. 

FONTAINE  T.  FOX  fob  the  appellant. 

The  agreement  by  the  obligor,  embraced  in  this  deed  of  trust 
for  the  appellant  of  a  reasonable  attorney's  fee  and  compensa- 
tion to  the  trustee,  is  neither  usurious  nor  against  public  policy. 
Newport  &  Gin.  Br.  Co.  v.  Douglass,  &c.,  12  Bush,  721;  Clark 
V.  Anderson,  13  Bush,  116;  Lawson's  Rights,  Ac.,  TOl.  5,  sees. 
2448,  2458,  2392,  2447;  Idem,  vol.  4,  sec.  2032;  Flint  on  Trusts 
&  Trustees,  sec.  342;  Wtthereipoon  y.  Musselman,  14  Bush.  214: 
Greenhood  on  Public  Policy,  p.  21;  18  Ohio  St.  190,  204;  Perley 
on  Intere^,  p.  207. 

JUDGE  HOBSON  deuvjSBEd  the  opinion  of  the  coubt. 

On  December  27,  1895,  John  E.  Carpenter  executed  to 
appellant  a  deed  of  mortgage  as  trustee  for  the  bondhold- 
ers to  secure  bonds  to  the  amount  of  {5,000.  It  was  stipu- 
lated in  the  mortgage  that  in  case  of  the  sale  of  the  proper- 
ty under  the  lien  retained  in  it,  appellant  should  pay  out  of 
the  proceeds  all  such  sums  as  it  might  have  been  necessary 
to  pay  counsel  in  that  behalf,  and  a  reasonable  compen- 
sation for  its  services  as  trustee.  On  April  22,  1897,  ap- 
pellant filed  suit  as  trustee  to  foreclose  the  mortgage, 
making  defendants  to  the  petition  the  mortgagor  and 
the  appellee  and  others  who  were  subsequent  lienholders. 
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The  case  being  prepared  for  trial,  the  court  gave  judg- 
ment for  the  foreclosure  of  the  mortgage  lien,  but  de- 
clined to  allow  anything  to  appellant  for  its  counsel's  fee 
in  the  action,  or  its  own  services  as  trustee  in  bringing 
the  suit;  and  of  this  it  now  complains  by  this  appeal. 

It  is  well  settled  in  this  State  that  a  stipulation  in  con- 
tract that  the  obligor  will  pay  the  obligee's  attorney's 
fees  in  case  the  suit  is  brought  upon  it  is  contrary  to 
the  policy  of  our  laws,  and  not  enforceable.  Thomassoh 
V.  Townsend,  10  Bush,  114;  Gaar,  &c.  v.  Louisville  Bauking 
Co.,  11  Bush,  180,  [21  Am.  Rep.,  209] ;  Rilling  v.  Thompson; 
12  Bush,  31Q;  Witberspoon  v.  Musselman,  14  Bush,  214,  [29 
Am.  Rep.,  404] ;  Pryse  v.  The  People's  Building,  Loan  and 
Savings  Association,  19  Ky.  L.  Jl.,  752,  [41  S.  W.  574]. 

It  is  insisted  by  counsel  that  this  rule  is  unsound,  and 
should  not  be  adhered  to;  but  we  think  it  has  been  so  long 
settled  that  the  question  is  no  longer  open.  It  Is  also  in- 
sisted that  the  rule  should  not  apply  to  a  suit  by  a  trus- 
tee to  foreclose  a  mortgage  given  to  secure  the  holders 
of  the  bonds  therein  provided  for. 

We  can  not  see  that  the  intervention  of  a  trus- 
tee changes  the  legal  effect  of  the  transaction.  The 
trustee  is  permitted  to  sue  in  his  own  name;  but 
the  bondholders  also  have  a  right  to  sue,  and  we 
think  the  rule  should  be  the  same  when  the  suit 
is  brought  by  the  trustee  as  when  it  is  brought  by  the 
bondholders.  A  distinction,  if  made,  would  simply  destroy 
the  rule  altogether;  for,  if  if  were  allowed,  trustees  would 
be  named  in  all  cases,  in  order  to  secure  the  payment  of 
the  attorney's  fee.  The  trustee  is  entitled  to  his  counsel 
fee  necessarily  expended  in  the  execution  of  his  trust 
out  of  the  trust  fund;  and  this  charge  should  be  paid 
here  out  of  the  money  adjudged  the  trustee  by  the  judg- 
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ment  complained  of.  The  attorney  has  a  lien  on  the 
judgment  for  his  reasonable  fee.  While  in  name  the  at- 
torney of  the  trustee,  he  is  really  the  attorney  of  the 
bondholders  represented  by  it,  and  his  lien  can  not  be 
extended  beyond  the  recovery  in  the  action.  The  iiiter- 
vention  of  a  trustee  appears  to  have  been  resorted  to 
largely  to  avoid  the  rule  forbidding  the  payment  of  at- 
torney's fees  out  of  the  mortgaged  property  on  foreclos- 
ure over  and  above  the  debt  secured  by  the  mortgage;  and 
whether  intended  for  this  purpose  or  not,  we  do  not  think 
it  should  be  allowed  to  have  this  effect.  It  does  not  ap- 
pear that  the  trustee  did  anything  but  allow  the  use  of  its 
name  as  plaintifiF  in  this  action,  which  might  have  been 
brought  equally  as  well  in  the  name  of  the  bondholders 
themselves. 
Judgment  affirmed. 


Case  25— STREET  ASSESSMENTS.— Mabch  17. 

Hackworth  v.  Louisville  Artificial  Stone  Co. 
Same  v.  O'Leary. 

APPEAL  FBOM    SHELBY   CIRCUIT  COUBT. 

1.  MUNICIP.VL  Corporations — Cities  or  Fourth  ,  Class — Street  Im- 

provements.— An  ordinance  for  reconstructing  side-walks  which 
provides  that  the  improvement  shall  be  "constructed  by  putting 
in  five-inch  stone  curbing  in  pieces  not  less  than  two  feet  long 
and  two  feet  wide,  the  side-walk  to  be  ten  feet  wld«»  exclusive 
of  curbing,  to  be  made  of  granitoid/'  is  sufficiently  specific. 

2.  Same. — Cities  of  the  fourth  class  have  power  to  have  aide-walks 

constructed  and  reconstructed  at  the  expense  of  the  abutting 
lot  owner. 
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8.  Same — ^Lms  Tenaitt  and  Remainderman. — ^The  cost  of  the  recon- 
struction of  a  worn-out  side- walk  is  not  to  be  apportioned  be- 
tween a  tenant  by  the  courtesy  and  the  remainderman,  but  the 
entire  -cost  la  to  be  iborne  by  the  former. 

4.  Same — ^Damage  by  Change  of  Gbade. — The  eividence  fails  to 
ahow  any  change  of  grade  and  resulting  damage  to  the  lot  owner. 

6.  G.  GILBERT  fob  the  appellant. 

Counsel    contended    that  the  judgment  below  must  be  reiversed : 

1.  Because  the  city  pretended  by  its  notice  to  afford  appel- 
lant an  opportunity  to  build  tne  pavement  himself,  and  yet  de- 
nies him  that  opportunity  by  failing  to  have  any  plans  or  specifi- 
cations by  which  he  could  do  the  work. 

2.  The  ordinance  is  void  because  it  did  not  fix  the  grade  of  the 
street  or  pavement. 

3.  Because  there  is  no  allegation  or  proof  that  the  ordinance 
was  ever  published  as  required  by  the  charter. 

4.  Because  the  entire  burden  of  this  improvement  is  placed 
upon  the  life  tenant,  and  none  of  it  upon  the  estate  in  re- 
mainder. 

5.  Because  the  nuiyor  in  the  terms  of  the  advertisement  and 
letting  departed  from  the  terms  prescribed  in  the  terms  of  the 
ordinance. 

6.  Because  by  the  terms  of  the  charter,  public  ways  are  to  be 
reconstructed  at  the  cost  of  the  city.  Ky.  Stats.,  sec.  3565.  And 
public  ways  are  defined  to  include  side-walks  by  the  charter, 
Ky.  Stats.,  sec.  3560. 

7.  The  ordinance  requiring  this  pavement  to  be  built  also  re- 
quired the  owners  to  be  notified.  The  owners  In  this  case, 
Hackworth's  children,  were  not  notified  at  all. 

8.  The  grade  of  the  street  and  pavement  were  materially 
changed  without  any  authority  of  the  city. 

9.  The  contract  was  let,  to  put  in  new  curbstones  and  the 
price  of  new  curbstones  was  charged,  and  yet  the  contractor, 
O'Leary  merely  repaired  the  old  curbing. 

Citations:  Hydes,  &c.,  v.  Joyes,  4  Bush,  464;  Ky.  Stats.,  sees. 
3565,  3560,  3563,  $487;  Presbyterian  Church  v.  Fithian,  &c.,  16 
Ky.  Law  Rep.,  581;  Daviess  v.  Myers,  13  B.  Mon.,  511;  City  of 
Henderson  v.  Lambert,  14  Bush,  28;  McGraw  v.  City  of  Marion, 
17  Ky  Law  Re©.,  1265;  Fehler  v.  Gosnell,  18  Ky.  Law  Rep.,  239. 
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L.   C.  WILLIS  FOB  THE  APPELLEE. 

1.  The  city  has  the  right  and  authority  to  order  side-walks  con- 

structed or  reconstructed  and  fix  the  cost  thereof  upon  the  abut- 
ting lot  owners.  Loeser  v.  Redd,  14  Bush,  18;  Starling  v.  City 
of  Hopkinsville,  12  Ky.  Law  Rep.,  558;  Droege  v.  Woods,  14 
Ky.  Law  Rep.,  431;  Purdy  v.  Drake,  17  Ky.  Law  Rep.,  819;  Board 
of  Councilmen  of  Frankfort  v.  Murray,  18  Ky.  Law  Rep.,  279; 
Ky.  Stats.,  sees.  3565,  3566,  3560. 

2.  The  'specifications   of  the   pavement    were   sufficiently   definite. 

The  term  "granitoid"  has  a  fixed  and  definite  meaning,  which 
any  man  with  ordinary  intelligence  could  ascertain.  Board  of 
Councilmen  of  Frankfort  v.  Murray,  18  Ky.  Law  Rep..  279;  24 
Am.  ft  Ency.  of  Law,  58,  citing  State  v.  New  Brunswick,  30  N. 
J.  L.,  395;  and  note  to  page' 59,  citing  A4ams  v.  Quinsy,  130  IIU 
^  560;  and  note  to  page  60,  citing  Harney  v.  Heller,  47  Cal.,  15 
A  life  tenant  should  bear  the  burden  of  recoustruction  in  a  case 
like  this.  Dillon  on  Mun.  Corps.,  sec.  798;  24  Am.  ft  Eng.  Ency. 
of  Law,  72,  citing  Keller  v.  Stanley,  86  Ky.,  242. 

3.  The  question  whether  the  work  was  necessary  or  not,  or  whether 

it  was  properly  done  or  not,  was  .a  question  for  the  city  council 
to  determine.  Town  of  West  Covington  v.  Schultz,  16  Ky  Law 
Rep.,  .831;  Purdy  v.  Drake,  17  Ky.  Law  Rep.,  819. 

4.  The  grade  was  not  changed. 

JUDGE  BURNAM  delivered  the  opinion  of  the  coukt. 

The  facts  being  substantially  the  same  in  these  two 
cases,  by  consent  of  parties  they  are  beard  together.  Both 
are  suits  upon  apportionment  warrants  issued  to  appellees 
by  the  city  council  of  Shelbyville  for  the  cost  of  curbing 
and  sidewalk  in  front  of  a  lot  owned  by  appellant,  con- 
structed under  a  contract  with  the  city  made  pursuant 
to  an  ordinance,  regularly  approved,  authorizing  the  let- 
ting of  the  work. 

Appellant  res^'sts  payment  on  several  grounds.  The 
city  council  adopted  an  ordinance  requiring  appel- 
lant and  other  owners  of  certain  described  property  within 
a  specified  time  to  construct  sidewalks  and  curbing  of  k 
particular  description  in  front   of  their  respective  lots. 
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The  ordinance  setting  out  the  work  to  be  done  says: 
^^Said  sidewalk  is  to  be  constructed  by  putting  in  5-inch 
stone  curbing,  in  pieces  not  less  than  two  feet  long  and 
two  feet  wide;  the  sidewalk  to  be  ten  feet  wide,  exclusive 
of  curbing,  and  to  be  made  of  granitoid." 

There  was  no  attempt  to  change  or  alter  the  grade  of  the 
street  The  ordinance  was  simply  requiring  the  prop- 
erty holders  to  reconstruct  their  pavements,  and  seems  to 
us  to  be  sufficiently  specific  and  definite.  The  testimony 
shows  that  "granitoid"  is  a  peculiar  character  of  pavement, 
which  is  sufficiently  indicated  by  its  name. 

Section  3569,  Kentucky  Statutes,  provides  that  "in  all 
actions  to  enforce  liens,  as  authorized  by  this  act,  a  copy 
of  the  ordinance  authorizing  the  improvement  or  work,  a 
copy  of  the  contract  therefor,  and  a  copy  of  the  api)or- 
tionment,  each  attested  by  the  clerk  of  the  board  of  coun- 
eilmen,  shall  be  prima  fucie  evidence  of  the  due  passage 
and  approval  of  the  contract,  and  of  every  other  fact  neces- 
sary to  be  established  by  the  plaintiff  in  such  action  to  enti- 
tle him  to  the  relief  authorized  to  be  given  in  this  act." 

The  testimony  shows  that  the  ordinance  requiring  the 
pavement  to  be  built  was  published  in  a  newspaper  for 
the  time  required  by  the  charter.  There  can'  be  no  ques- 
tion that  the  city  authorities  have  the  right  to  order 
sidewalks  constructed  or  reconstructed,  and  to  require 
payment  therefor  from  the  abutting  lot-owners.  See  sec- 
tion 3566,  Kentucky  Statutes;  Loeser  v.  Redd,  14  Bush, 
18;  Purdy  v.  Drake,  17  Ky.  L.  R.,  819,  [32  S.  W.,  939];  and 
Board  of  Councilmen  of  Frankfort  v.  Murray,  99  Ky.,  422, 
[36  S.  W.,  180]. 

Another  alleged  error  relied  on  is  that  the  judgment  for 
the  whole  of  the  cost  of  the  improvement  is  against  the  in- 
terest of  the  life  tenant. 
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Defendant,  as  tenant  by  the  curtesy,  has  pos- 
session and  is  in  the  enjoyment  of  all  the  rents 
and  profits  accruing  from  the  buildings  on  these  lots, 
and  while  the  rule  is  well  settled  that  the  burden  of  paying 
for  the  improvement  of  a  street  by  original  construction, 
which  adds  permanently  to  the  value  of  abutting  lots, 
must  be  apportioned  between  the  estate  of  the  life  tenant 
and  the  remainder-man,  we  are  of  the  opinion  that  the 
work  sued  for  in  this  action  is  not  the  character  of  work  to 
which  this  principle  applies.  The  old  pavement  had  been 
worn  out  by  long  use,  and  defendant  was  required  to  pay 
only  for  putting  down  a  new  one.  The  improvement  was 
more  in  the  nature  of  a  repair,  like  putting  on  a  roof,  or 
doing  any  act  which  is  necessary  to  preserve  the  property 
and  prevent  its  decay.  A  good  pavement  in  front  of  a 
business  house  is  as  essential  to  its  use  and  enjoyment  as 
that  the  building  should  be  kept  painted  and  under  roof. 
The  cost  of  the  repair  seems  to  be  reasonable,  and  we  are 
of  the  opinion  that  it  should  be  paid  for  by  the  life  tenant. 

The  proof  fails  to  support  the  contention  of  appellant 
that  he  has  suffered  injury  as  a  result  of  changing  the 
grade  in  constructing  the  new  pavement.  In  fact,  the 
proof  is  conclusive  that  there  has  been  no  change  in  the 
grade,  so  far  as  the  curbing  is  concerned.  The  only  change 
was  to  reduce  the  slant  along  a  portion  of  the  pav^nent  so 
as  to  make  it  level,  and  in  conformity  with  the  remainder 
of  the  sidewalk.  For  the  reasons  indicated  the  judgment 
is  afitrmed. 
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Case  26— ACTION  TO  ENFORCE  MORTGAGE— Mabch  18. 
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3.  Pleading — ^Petition  in  Action  to  Enfobce  Mortqaoe. — ^In  an 
action  to  enforce  a  mortgage  debt,  the  petition  must  state  speci- 
fically the  promise  to  pay  on  the  part  of  the  defendant,  an  ac- 
ceptance of  the  mortgage  on  the  part  of  the  plaintlfT,  and  the 
failure  on  the  part  of  the  defendant  to  pay  the  mortgage  debt. 
A  petition  which  lacks  these  substantive  ayerments  is  fatally 
defective. 

2.  Adverse  Possession. — As  long  as  the  vendee  looks  to  his  vendor 

for  a  title,  hie  possession  is  not  adverse  to  the  vendor  and  he 
can  not  avail  himself  of  such  xKmseeslon  to  prove  his  title. 

3.  Same — ^Evidenc&. — In  an  action  to  foreclose  a  mortgage  against 

defendant  who^  title-  is  by  adverse  possession,  evidence  that 
the  defendant  held  under  a  title  bond  from  hlB  vendor  and 
dahned  the  land  as  owner,  is  incompetent  to  establish  a  title  by 
adverse  possession. 

T.  C.  JOHNSON  FOB  the  appellants, 

1.  The  right  of  appellees  to  enforcement  of  a  lien  against  the  land 
depends  opon  their  right  to  recover  their  debt  of  E.  G.  Creech 
and  as  against  Creech  the  petition  is  fatally  defective,  firsts 
in  failing  to  allege  any  promise  to  pay,  or,  second,  any  contract 
from  which  a  promise  may  be  implied.  Moxley's  Admr.  v.  Moxley 
2  Met,  309;  Howard  v.  Chiles,  8  B.  M.,  377.  Further,  it  is  not 
alleged  that  B.  G.  Creech  failed  to  pay  the  debt  sued  on.  An  al- 
legation that  E.  G.  Creech  is  indebted  to  the  plaintiff  Is  insuffi- 
cient to  sujpply  the  omitted  averments.  Drake  v.  Semonin,  82 
Ky.,  291;  HufTaker  v.  National  Bank  of  Monticello,  12  Bush,  287; 
Corbin  v.  Oldham,  1  Ky.  Law  Rep.,  327.  The  failure  to  Bet  out 
the  undertakings  of  Creech  is  fatally  defective.  Murphy  v. 
Estis,  6  BuAh,  532;  Mann  v.  Martin,  82  Ky.,  242;  Hill  v.  Barnett, 
14  B.  M.,  67;  Collins  v.  Blackburn,  same,  203;  Montjoy's  Admr. 
V.  Pierce,  Ac.,  4  Met.,  97;  Rlggs,  Ac,  v.  Motley  &  Co.,  2  Ky. 
Law  Rep.,  88;  Moxley's  Admr.  v.  Moxley,  supra;  Miles  v.  Miller, 


Digitized  by 


Google 


240 KENTUCKY  REPORTS,  [Vol.  106 

Creech,  ftc.,  v.  Abner,  Ac 

12  Ky.  Liaw  Rep.,  134;  Campbell  v.  aalbraitb,  same,  459;  Huf- 
faker  y.  National  Bank  of  Monticello,  supra;  Green  y.  Page,  80 
Ky.,  368.  The  ipetition  further  falls  to  allege  a  signing  or  de- 
livery of  the  writing. 

2.  The  posseesion  of  the  vendee  under  an  executory  contract  is,  in 
contemplation  of  law,  the  possession  of  the  vendor.  Butts  v. 
Chinn.,  4  J.  J.  Mar.,  64;  Spriggs  v.  Allen,  6  J.  J.  Mar.,  168; 
mil  V.  Pickette'  Admr.,  91  Ky.,  644. 

8.  It  is  not  claimed  by  appellees  that  they  advanced  their  money 
without  notice  of  appellants*  rights,  nor  can  they  do  so  if 
the  mortgagee  holds  by  contract  only  and  not  >by  deed.  Boone 
V.  Chiles,  10  Pet.,  177.  The  appellees  could  not  maintain  a  right 
to  recover  on  their  mortgage  against  EL  O.  Creech  unless  Creech 
himself  could  enforce  his  contract  against  his  vendor;  and 
this,  under  the  authority  of  Usher  v.  Floyd,  83  Ky.,  562,  he  Could 
not  do.  White  v.  O'Banion,  86  Ky.,  93;  Newberger  v.  Adams. 
92  Ky.,  26;  Ky.  Stats.,  sec.  2351;  Hill  v.  Picketts*  Admr..  91 
Ky..  644;  and  this,  by  virtue  of  the  Tact  that  the  contract  be* 
tween  E.  G.  Creech's  vendor  and  himself  was  not  in  writing. 

H.  L.  WHEELER  fob  the  afpellezs. 

Parsons  had  knowledge  of  the  mortgage  to  the  appellees  before 
her  contract  with  Creech  and  at  the  time  the  mortgage  from 
E.  G.  Creech  was  executed  he  was  in  possession  of  the  land  and 
had  been  living  on  it  for  more  than  twenty  years  with  a  claim 
of  title.  This  constitutes  title  on  the  part  of  E.  6.  Creech  and 
,  his  mortgagee  took  an  equity  superior  to  that  of  Parsons  who  took 
with  knowledge  of  the  claim  of  the  appellees.  Cohl  ▼.  Gibson, 
85  Ky.,  656;  Wells'  Hrs.  v.  Head,  2  B.  M.,  166. 

JUDGE  GUFFY  deuvebed  the  opinion  of  the  coubt. 

The  appellees  instituted  suit  in  the  Lee  cir- 
cuit court,  seeking  to  obtain  a  judgment  against  E.  G. 
Creech  for  the  sum  of  f360,  and  also  claimed  a  lien,  and 
sought  the  enforcement  of  the  same,  upon  a  tract  of  land 
alleged  to  have  been  mortgaged  or  conveyed  to  the  said 
Abners  to  secure  the  debt  aforesaid.  The  appellants,  Enoch 
Creech  and  Emily  Parsons,  were  also  made  parties  to  the 
suit,  it  being  alleged  in  the  petition  that  Parsons  asserted 
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some  sort  of  fictitious  claim  upon  the  land,  and  that  appel- 
lant Enoch  Creech  held  the  legal  title  to  the  land. 

It  is  substantially  averred  in  the  petition  tthat  appellant 

Enoch  Creech,  on  the day  of ,  18 — ,  sold,  and  by 

title  bond  conveyed,  to  E.  G.  Creech  the  said  tract  of  land, 
and  at  the  time  of  said  sale  from  Enoch  to  E.  G.  Creech  he 
(Enoch)  delivered  the  possession  of  said  land  to  E.  O. 
Creech,  and  that  all  the  purchase  money  had  been  paid.  It 
was  also  claimed  by  appellees  that  they  were  entitled  to 
have  said  Enoch  Creech  convey  the  land  to  E.  G.  Creech, 
and  asked  that  he  be  adjudged  to  do  so. 

The  appellant  Parsons  filed  a  deniurrer  to  the 
petition,  which  was  overruled  by  the  court,  to 
which  ruling  the  appellant  excepted.  The  substance 
of  the  answer  of  appellant  Parsons  is  a  denial 
that  the  Abners  had  any  lien  upon  the  land  mentioned 
for  the  payment  of  their  said  alleged  debt,  or  any  part  of 
said  debt,  and  also  a  denial  of  a  sale  of  the  land  by  Enoch 
Creech  to  E.  G.  Creech,  or  the  execution  of  any  writing  by 
Enoch  Creech  to  E.  jG.  Creech  requiring  him  to  convey  the 
land  to  E.  Q.  Creech.  It  is  also  alleged  in  the  answer  that 
appellant  Parsons  had  purchased  the  land  from  E.  G. 
Creech,  and  was  in  the  actual  occupancy  of  same  at  the 
time  of  the  execution  of  the  alleged  mortgage,  and  that  she 
had  continuously  lived  on  same  for  more  than  four  years 
last  past.  It  is  also  claimed  that  she  owes  the  defendant 
Enoch  Creech  some  unpaid  purchase  money  on  his  said 
land,  which  he  is  to  convey  to  her  by  good  and  suflBcient 
deed  when  she  pays  to  him  the  unpaid  purchase  price  of 
said  land.  In  conclusion  she  prays  that  plaintiff's  petition 
be  dismissed,  and  that  said  alleged  mortgage  be  adjudged 
nnll  and  void,  and  that  she  have  judgment  for  her  costs,  etc. 

The  reply  is  a  substantial  traverse  of  all  the  affinna- 

[16] 
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tive  allegations  of  the  answer  of  Parsons  tending  to  show 
any  right  in  her  to  hpld  the  land,  or  any  adverse  possession 

,  thereof,  at  or  prior  to  the  execution  of  the  mortgage.  It 
is  further  laverred  in  the  reply  that  at  the  time  of  the  exe- 
cution of  said  mortgage  by  E.  G.  Creech  he  was  living  on 
said  land,  and  in  the  actual  possession  of  same;  that  he 
had  purchased  said  land  from  his  co-defendant,  Enoch 
Creech,  and  had  paid  all  the  purchase  money  therefor,  and 
was  by  Enoch  Creech  placed  in  the  actual  possession  of 
said  land,  and  had  been  in  the  actual  possession  as  the  own- 

,er  of  said  land  for  more  than  twenty  years  before  the  execu- 
tion of  said  mortgage;  and  that  appellant  Parsons  had  at 
all  times  recognized  the  mortgage  of  plaintiffs,  and  that  it 
was  her  intention  to  pay  off  said  mortgage  as  soon  as  she 
collected  some  money  of  one  Lunsford. 

Enoch  Creech  also  filed  his  answer,  in  which  he 
denied  that  plaintiffs  had  any  lien  under  or  by 
virtue  of  their  alleged  mortgage,  and  denied  plaint- 
iffs' ri^ht  to  have  their  alleged  debt  against  the 
defendant  E.  G.  Creech,  or  mortgage,  adjudged  a  lien  on 
said  land,  or  any  part  of  it,  and  denied  that  he  ever  sold  the 
land  in  controversy  to  E.  G.  Creech,  or  ever  executed  any 
writing  to  that  effect.  The  substance  of  his  answer  is  that 
he  had  made  a  conditional  verbal  trade  with  E.  G.  Creech, 
by  which,  if  E.  G.  Creech  paid  certain  sums  of  money  to 
him,  he  would  sell  the  land  to  E.  G.  Creech;  but  he  alleged 
that  no  such  payment  was  ever  made. 

The  plaintiffs,  in  their  reply  to  the  answer  of 
Enoch  Creech,  denied  that  he  only  allowed  and 
permitted  his  brother,  E.  G.  Creech,  to  live  on 
said  land  as  tenant,  or  that  he  only  allowed  him  to 
use  and  occupy  said  land.  It  is  further  alleged  that  at  the 
time  that  Enoch  Creech  sold  the  land  to  his  brother,  E.  G. 
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Creech,  that  he  (Enoch)  received  some  of  the  purchase 
money  thereon,  and  put  the  said  E.  G.  Creech  in  possession' 
of  said  land,  and  that  he  (E.  G.  Creech)  lived  thereon  from 
the day  of ,  18 — ,  up  to  the  time  of  the  execu- 
tion of  said  mortgage,  and  afterwards  until  he  sold  or  en- 
tered into  some  sort  of  arrangement  with  his  co-defendant 
Parsons;  that  said  E.  G.  Creech  owned,  claimed,  and  had 
possession  of  said  land  from  the  date  of  his  purchase, 
claiming  the  same  to  a  well-defined  marked  line  and  nat- 
ural boundary,  against  the  defendant  Enoch  Creech  and 
all  the  world;  that  his  possession,  claim,  and  ownership 
of  said  land  were  open,  notorious,  and  adverse  to  the  de- 
fendant Enoch  Creech  and  all  the  world;  that  he  owned, 
claimed,  occupied,  and  exercised  actual  ownership  over  said 
land  to  a  well-defined  boundary  for  more  than  twenty  years 
before  the  filing  of  this  action.  It  is  further  alleged,  in 
substance,  that  Enoch  Creech  had  all  the  time  given  it  out 
pnblicly  and  privately  that  E.  G.  Creech  was  the  owner  of 
the  land. 

The  rejoinders  of  the  appellants  may  be  taken 
as  a  traverse  of  all  the  material  averments  of  the  replies. 
The  appellants,  it  seems,  also  excepted  to  the  depositions 
of  William  Abner,  John  Abner,  O.  H.  Davis,  and  Taylor 
MoGuire,  taken  on  the  13th  of  August,  1894.  It  does  not, 
however,  appear  that  the  court  ever  acted  upon  the  excep- 
tions filed. 

The  court,  upon  final  hearing,  rendered  a  •  judg- 
ment against  E.  G.  Creech  for  the  sum  claimed  to  be  due 
the  Abners,  and  also  adjudged  to  them  a  lien  upon  the 
land  described  to  satisfy  the  judgment,  and  adjudged  a  sale 
thereof;  and  it  appears  that  the  land  has  been  sold,  and  ex- 
ceptions filed  to  the  report  of  sale,  but  it  does  not  appear 
that  the  court  ever  passed  upon  the  exceptions. 
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It  will  be  observed  that  E.  G.  Creech  made  no  defense, 
nor  has  he  given  his  deposition  in  the  case.  It  is  insisted 
for  appellants  that  unless  the  plaintiffs  (now  appellees) 
show  a  right  to  recover  judgment  against  E.  G.  Creech,  and 
a  lien  upon  the  land  in  controversy,  that  they  were  not  en- 
titled to  any  judgment  in  this  action,  and  that  appellants 
can  avail  themselves  of  any  defense  that  E.  G.  Creech 
might  have  made;  and  it  seems  that  this  contention  is  tena- 
ble. It  is  further  insisted  that  the  petition  is  fatally  de- 
fective, in  that  it  fails  to  allege  any  promise  to  pay,  nor 
does  it  set  out  any  breach  from  which  any  promise  can  be 
inferred;  that  there  is  no  evidence  filed  with  the  petition  of 
indebtedness.  It  will  be  «een  from  the  petition  that,  al- 
though it  avers  an  indebtedness,  and  that  E.  G.  Creech  bor- 
rowed the  money  from  the  plaintiffs,  and  executed  a  deed 
or  mortgage;  yet  it  is  nowhere  expressly  averred  that  E, 
G.  Creech  ever  promised  to  pay  to  plaintiffs  any  sum  of 
money,  nor  is  it  expressly  alleged  that  plaintiffs  accepted 
the  deed  or  mortgage.  It  will  be  seen  from  the  so-called 
"mortgage"  that  if  E.  G.  Creech,  on  a  certain  day, — 21st  of 
April,  1891,— paid  to  plaintiffs  the  f360,  the  deed  should  be- 
come null  and  void,  and  there  is  no  express  averment  that 
he  failed  to  do  so. 

It  is  true  that  the  petition  says  that  the  debt 
is  due  and  unpaid.  The  ansVers  filed  do  not  cure 
the  defect  in  the  petition,  and  it  seems  to  us  that  the  peti- 
tion failed  to  show  a  cause  of  action.  See  Moxley's  Adm'rs 
V.  Moxley,  2  Mete.  (Ky.)  309;  Cloud  v.  Clinkinbeard,  8  B. 
Mon.  397;  (48  Am.  Dec,  400),  Huffaker  v.  Bank,  12  Bush, 
287;  Murphy  v.  Estes,  6  Bush,  532;  14  B.  Mon.  67,  203; 
Mountjoy's  Adm'r  v.  Pearce,  4  Mete.  (Ky.)'  97. 

It  will  be  further  seen  that  the  petition  shows  the  legal 
title  to  be  in  Enoch  Creech,  but  it  seems  that  the  cause  was 
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finally  prepared  and  decided  upon  the  assumption  and  idea 
that  E.  G.  Creech  had  verbally  purchased  the  land  from 
Enoch  Creech,  and  paid  for  the  same,  and  had  held  it  ad- 
versely for  more  than  fifteen  years  prior  to  the  institution 
of  this  suit,  .and  in  fact  prior  to  the  execution  of  the  so- 
called  "mortgage."  It  may  be  conceded  that  the  evi- 
dence upon  the  part  of  plaintiffs  tends  to  sustain  the. con- 
tention of  plaintiffs  that  such  purchase,  payment,  and  hold- 
ing had  actually  existed;  but  it  may  be  well  doubted  wheth- 
er, under  the  petition,  such  proof  ought  to  have  been  admit- 
ted. It  seems. to  us  that  the  allegations  in  the  reply  and 
the  proof  introduced  was,  to  say  the  least  of  it,  in  conflict. 

It  is  a  well-settled  rule  of  law  that,  as  long  as  the  vendee 
looks  to  his  vendor  for  title,  his  possession  is  not  adverse, 
and  that  he  can  not  avail  himself  of  possession  under  such 
a  contract  to  prove  his  title.  A  parol  contract  for  the  sale 
of  land  is  not  enforceable,  and  the  vendee  acquires  no  title 
whatever  to  the  land  by  virtue  of  such  sale;  but  all  the 
modern  decisions  of  this  court  sustain  the  doctrine  that  a 
party  may,  by  parol,  purchase  land,  and  enter  upon  the 
same,  and  he  may  then  openly  and  notoriously  hold,  claim, 
and  occupy  the  same  adverse  to  all  the  world,  and  that  such 
adverse  holding  and  occupancy  will  ripen  into  a  perfect  ti- 
tle within  fifteen  years,  unless  the  statute  is  suspended  or 
extended  on  account  of  the  disabilities  of  the  holder  of 
the  legal  title.  In  other  words,  when  the  vendee  has  so 
held  during  the  statutory  period  necessary  to  vest  in  him 
the  independent  title  to  real  estate,  that  his  titl^  will  in 
like  manner  become  perfect,  although  he  first  entered  un- 
der a  parol  contract. 

Taking  the  pleadings  and  proof  into  consideration 
in  this  case,  we  are  of  opinion  that  the  petition 
did     not    show    a    right   to    recover    judgment     against 
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E.  G.  Creech,  nor  a  right  to  a  lien  upon  the  land  in  contro- 
versy for  the  payment  of  any  such  judgment;  nor  do  we 
think  the  pleadings  m  this  case  authorized  the  plaintiffs  to 
rely  upon  and  pvo\e  adverse  possession  of  E.  G.  Creech  in 
order  to  show  title  in  him  to  the  land  in  controversy.  But 
upon  the  return  of  this  cause  the  plaintiffs,  as  well  as  the  de- 
fendants, may  be  allowed  to  amend  their  pleadings,  if  they 
so  desire.  For  the  reasons  indicated,  the  judgment  appeal- 
ed from  is  reversed,  and  cause  remanded  fot  proceedings 
consistent  herewith. 


Case  27— ACTION  TO  CANCEL  DEED  AND  RECOVER  LAND- 

March  18. 

Spicer,  Etc.  v.  Seale. 

APPEAL  FROM  OWSLEY  dRCUTT  COUBT. 

JuDicL/LL  Sale — ^Under  EZbroneous  Judgment.— 'A  purchiaser  of  land 
from  defendant  in  an  action  in  which  the  land  is  attached  as  a  pro- 
vi«ional  remedy,  takes  title  subject  to  the  attachment  lien. 
Upon  his  death  this  title  descends  to  his  heirs,  and  the  plain- 
tiff in  the  attachment  action  having  acquired  title  to  the  land  to 
satisfy  a  Judgment  claim  wliich  was  ultimately  determined  to 
be  iuYalld,  the  heirs  of  the  purchaser  \from  the  defendant  are 
entitled  to  a  cancellation  of  the  commissioner's  deed  to  the  plain- 
titr  and  to  the  recovery  of  the  net  rents. 

JAMES  M.  SEBASTIAN  for  the  appellants. 

1.  The  appellee  Seale  by  the  attachment  against  Chambere  did  not 
acquire  any  greater  interest  in  the  land  in  contest  than  the  de- 
fendant Chambers,  at  the  time  the  attachment  issued,  and  was 
•placed  in  the  hands  of  the  sherifT,  had.  That  interest  was  only 
an  equity.  The  plaintifPs  who  were  In  possession  with  a  title 
to  the  land  not  from  G.  D.  Chambers  only  but  from  Pleasant  Wil- 
son, the  title-holder,  were  not  before  the  court  when  the  order 
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of  sale  was  made  in  June,  1879 — their  ancestor  G.  W.  Spicer  hav- 
ing departed  this  life  while  living  on  the  land  on  the  30th  of 
August,  1877. 

2.  It  was  fraud  in  Seale  to  attempt  to  have  a  Judgment  executed 

pending  a  4ecision  ot  the  Court  of  Appeals. 

3.  The  plaintifTs  petition  was  good  as  originally  drawn;  it  wa&  good 

as  amended,  and  good  reformed. 

4.  The  title  required  hy  Seale  was  acquired  under  a  judgment  for  a 

claim  which  was  ultimately  held  to  be  invalid.  So  far/  there- 
fore, as  predicating  rights  was  concerned,  the  Judgment  was  a 
void  judgment  and  no  title  could  be  acquired  under  it  Green 
V.  Breckinridge,  4  Mon.,  •545;  Jones  v.  Commercial  Bank,  88 
Ky.,  642;  Denham  t.  Anderson,  14  Ky.  Law  Rep.,  ^91;  Feltman 
V.  Butts,  8  Bnah,  115;  Simpson  v.  Hawklnfi,  ftc,  1  Dana,  115; 
Bright  y.  Banks,  6  Mon.,  205;  Rily  t.  Rily,  3  Dana,  79;  Sutton 
V.  Pollard,  16  Ky.  Law  Rep.,  686;  Brown  v.  Vancleave,  14  Ky. 
Law  Rep.,  392;  Baker  v.  Baker,  87  Ky.,  461;  Yocum  v.  Pore- 
man,  14  Bush,  494;  Burrell's  Law  Diet.,  subject  ^pendente  lite,** 

C.  P.  CHENAULT  OK  the  same  side. 

The  commissioner's  deed  under  which  Seale  held  was  exe- 
cuted without  any  consideration  whatever.  Baker  ▼.  Baker,  87 
Ky.,  461. 

B.  E.  HOGG  A3n>  ROBT.  RIDDLE  for  the  appellee. 

Counsel  stated  the  position  of  the  appellant  as  follows:  "First, 
the  position  of  appellees  is  that  the  granting  a  new  trial  de- 
stroys the  effect  of  the  sale  under  the  original  Judgment;  sec- 
ond, that  legal  title  was  not  in  G.  D.  Chambers  and  consequently 
the  attachment  created  no  lien."  Both  of  these  contentions  were 
combated  by  counsel  upon  the  authority  of  Yocum  y.  Foreman, 
14  Bush,  494. 

It  was  further  contended  that  G.  W.  Spicer  was  a  purchaser 
pendente  lite. 
Citations:     5  Mon.,  445;  6  J.  J.  Mar.,  638;   10  B,  Mon.,  446;    8 
B.  Mon.,  102;  18  B.  Mon.,  230;  2  Met,  550;  4  Dana,  438;  12  B. 
Mon..   472. 

B.  E.  HOGG  AND  RIDDLE  ft  RIDDLE  in  a  petition  for  a  beheabinq. 

The  appellants'  ancestor,  Spicer,  having  purchased  pending  the 
litigation,  stood  precisely  in  the  attitude  of  Chambers,  and  ac- 
cording to  the  unbroken  rule  of  property  in  Kentucky,  Chambers 
himself  could  not  have  recovered  this  land. 
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J  I  LA»i^  WHITS  BCUTEBED  THE  OPIiaON  OF  THE  COUBT. 

lu  IS^kJ^  appellee,  J.  W.  Seale,  sued  one  Chambers 
!tt  rhe  Owsley  circuit  court  for  damages^,  claiming 
;}Cjj>Ot>v  To  secure  any  judgment,  as  well  as  to  obtain 
juri^^liction,  an  attachment  was  obtained  and  levied  on  a 
tmct  of  land  in  Owsley  county.  After  the  levy  of  this  at- 
tachment, and  before  a  trial  of  any  kind  was  had  of  the 
action,  Q.  W.  Spicer,  ancestor  of  these  appellants,  bought 
the  land,  and  took  a  deed  of  general  warranty  from  Cham- 
bers and  one  Wilson.  Chambers  entered  his  appearance 
to  the  action  of  Seale^  and  controverted  the  grounds  of  at- 
tachment. A  demurrer  to  the  petition  was  sustained,  and 
the  action  was  dismissed,  and  attachment  discharged. 
Seale  prosecuted  an  appeal  to  this  court,  and  reversed  the 
judgment  sustaining  the  demurrer,  and  the  cause  was  re- 
manded for  trial.  A  change  of  venue  was  taken,  and  the 
case  sent  to  Wolfe  county  for  trial.  In  this  county  a  trial 
was  had  in  the  absence  of  Chambers,  and  a  judgment  was 
rendered  in  favor  of  Seale  for  |1,500;  and  the  attachment 
was  sustained,  and  a  decree  of  sale  rendered,  directing  a 
sale  of  the  land  to  satisfy  the  judgment.  Chambers  pros- 
ecuted an  appeal  from  that  judgment  and  decree  of  sale  to 
this  court.  On  that  appeal  this  court  affirmed  the  personal 
judgment,  but  reversed  the  decree  of  sale  on  account  of  the 
description  of  the  land  being  defective.  Pending  that  ap- 
peal, Chambers  brought  an  action  for  new  trial,  alleging 
unavoidable  casualty  that  prevented  him  from  being  pres- 
ent at  the  trial.  On  the  aflBrmance  of  the  personal  judg- 
ment, as  above,  the  lower  court  dismissed  this  action  by 
Chambers  for  new  trial,  and  corrected  the  decree  of  sale  of 
the  land  to  conform  to  the  opinion  of  this  court. 

From  the  judgment  dismissing  the  petition  of  Chambers 
for  a  new  trial,  he  appealed  to  this  court;  and  that  judg- 
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ment  was  reversed,  and  the  cause  remanded  for  a  new  trial 
of  the  original  action  of  Seale,  wherein  he  obtained  the 
judgment  of  |1,500.  Pending  this  appeal  by  Chambers, 
the  land  was  sold  .  under  the  judgment  and  decree 
of  Seale,  and  at  that  sale  appellee,  Seale,  became 
the  purchaser  at  the  price  of  f705,  much  less  than 
his  judgment  debt.  This  sale  was  confirmed  to 
Seale,  and  deed  was  made  to  him.  This  deed  of  the 
commissioner  bears  date  December  24,  1879.  Upon  • 
the  return  of  the  case,  after  a  second  change  of  venue  to 
Breathitt  county,  a  trial  of  the  original  case  of  Seale 
against  Chambers  resulted  in  a  verdict  and  judgment  for 
defendant,  Chambers.  Seale  prosecuted  an  appeal  to  the 
Superior  Court,  and  that  court,  in  April,  1887,  affirmed  that 
judgment  in  favor  of  Chambers.  So  that  it  finally  was  ad- 
judged that  Seale  had  no  cause  of  action  against  Chambers. 

Some  time  in  1880  or  1881,  appellee,  Seale,  under  a  writ  of 
possession,  was  placed  in  possession  of  the  land,  and  has 
remained  in  possession  ever  since.  In  1891  the  appellants 
the  heirs  at  law  of  G.  W.  Spicer,  brought  this  action  in 
equity,  seeking  to  have  the  deed  to  appellee,  Seale,  made 
by  the  commissioner  under  the  decree,  set  aside,  and  the 
land  adjudged  to  them,  and  that  they  recover  damages  for 
its  detention. 

Appellee,  for  defense,  relied  on  the  regularity  and  con- 
clusiveness of  the  judgment,  decree,  and  deed  to  him,  and 
limitation.  It  is  not  contended  that  appellee,  Seale,  has 
ever  paid  anything  for  the  land,  as  the  judgment  and  de- 
cree under  which  he  bought  was  in  his  favor,  and  was  re- 
versed and  set  aside. 

Upon  trial  of  this  action,  the  court  below  denied  the  re- 
lief sought  and  dismissed  appellant's  petition  absolutely, 
and  hence  this  appeal. 
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It  is  clear  that  the  defendant  in  the  old  action,  Chambers 
had  a  right  to  sell  the  land  and  pass  title  subject  to  the 
attachment  lien  of  the  appellee,  Seale.  This  he  did  to 
Spicer,  ancestor  of  these  appellants:  It  is  also  clear  that 
Spicer  was  a  lis  pendens  purchaser,  and  was  bound  by  the 
judgment  in  that  action,  although  not  a  party.  It  appears 
that  Spicer  died  in  1877,  some  time  before  the  sale  by  the 
commissioner,  when  appellee  purchased;  and  the  action 
was  not  i^vived  against  these  appellants,  Spicer's  heirs, 
nor  were  they  made  parties  by  amendment.  This  land  de- 
scended to  these  appellants  subject  to  the  lien  for  the  claim 
of  appellee,  Seale,  against  Chambers.  In  the  case  of  Ba- 
ker V.  Baker,  87  Ky.  461,  [9  S.  W.  382],  this  court  said:  "In 
that  case  (Yocum  y.  Foreman,  14  Bush,  494)  the  property 
sold  under  the  erroneous  judgment  belonged  to  the  defend- 
ant, and  alleged  debtor  to  the  plaintiff;  and,  in  stating  the 
rule,  it  was  limited  in  its  application  to  title  acquired  un-' 
der  a  judicial  sale  as  against  a  defendant.  But  it  was  not 
then  decided,  nor  do  we  think  any  consideration  of  policy 
would  require  or  justify  courts  in  holding  purchases  of 
property  belonging  to  another  than  the  judgment  debtor 
as  valid  when  the  judgment  has  been  reversed;  and  the 
plaintiff  and  purchaser  finally  adjudged  to  be  the  debtor, 
instead  of  creditor.  ...  He  instituted  the  actions  to 
recover  on  a  debt  it  had  been  adjudged  was  not  in  whole 
or  in  part  due  him.  The  two  tracts  of  land  are  in  his  pos- 
session by  a  purchase  at  a  sale  erroneously  made  to  satisfy 
the  unfounded  claim;  and  to  permit  him  to  hold  and  enjoy 
them,  to  the  injury  of  the  rightful  owners,  who  are  not  in 
fault,  is  not  required  by  sound  policy,  or  sanctioned  by  jus- 
tice." 

So,  in  this  case  it  seems  to  us  that  the  principles  of 
equity  and  common  justice  would  mean  nothing,  and  courts 
of  law  be  a  farce,  if  there  could  be  no  r'^^lief  .r^ranted  here. 
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If  appellants  are  denied  relief,  it  would  amount  »to 
confiscation  of  their  property,  not  only  without  the  forms 
of  law,  but  against  the  law  itself,  which  finally  adjudged 
that  appellee,  Seale,  had  no  lien,  but  that  the  land  be- 
longed to  Chambers  when  sold  to  appellants'  ancesrtors 
free  of  lien. 

The  plea  of  limitation  is  not  available,  for  the  action  was 
brought  within  five  years  after  the  final  determination  of 
the  action  of  Seale  against  Chambers;  and  appellants  were 
bound  by  the  judgment  in  that  case,  and  their  causie  of  ac- 
tion to  cancel  the  deed  did  not  accrue  till  that  case  was 
finally  determined,  which  was  in  April,  1887. 

By  the  authority  of  Baker  v.  Baker,  supra,  it  is  clear 
that  appellee,  Seale,  can  not  hold  the  land.  The  judgment 
of  the  lower  court  was  therefore  erroneous  in  denying  ap- 
pellants relief. 

There  is  no  theory  of  the  law,  and  certainly  none  in  equity, 
that  would  authorize  appellee  to  hold  the  land  and  also  the 
purchase  price  bid  by  him.  However,  appellants  elected 
to  sue  for  the  land;  and  it  appears  from  the  proof  that  the 
land  was  never  worth  exceeding  |500,  and  it  would  be  in- 
equitable to  require  appellee  to  pay  his  bid  and  its  accrued 
interest  for  this  land,  when  he  bid  more  than  it  was  really 
worth. 

There  was  proof  taken  as  to  the  value  of  the  land 
and  the  annual  rental  value;  and  we  conclude  from  the 
proof  that  a  very  low  estimate  would  be  |25  a  year,  this 
amount  to  be  net,  after  the  improvements  and  taxes  are 
deducted.  The  court^  should,  we  are  of  opinion,  have  can- 
celed the  deed,*  restored  the  land  to  appellants,  and  award- 
ed rents  at  the  rate  of  |25  per  annum  from  the  year  1886, 
as  all  prior  to  that  are  barred  by  limitations. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and 
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cause  remanded,  with  directions  to  the  lower  court  to  ren- 
der judgment  canceling  the  deed,  awarding  possession  of 
the  land  to  appellants,  and  for  f300  rents,  with  no  deduc- 
tionis  for  improvements  made  or  taxes  paid,  and  for  pro- 
ceedings consistent:  herewith. 


Case  28— ACTION  FOR  MANDAMUS— Mabch  18. 

Stoue,  Auditor  y.  WickliflFe. 

APPEAL   FROM    FRANKLIN    CIRCUIT    COURT. 

1.  ItewARDs — Sufficiency  of  Petition. — A  petition  for  a  mandamus 

against  the  Auditor  to  require  ^him  to  Issue  his  warrant  for  a 
reward  offered  by  the  Governor  for  the  arrest  and  conviction  of 
a  felon,  which  alleges  that  the  plaintiff  ascertained  that  the  de- 
fendant was  guilty,  swore  out  a  warrant  for  his  arrest,  delivered 
it  to  the  sheriff  and  assisted  in  arresting  the  defendant  and  de- 
livering him  to  the  jailer,  can  not  be  held  insufficient  merely 
'because  the  jaller*s  receipt  filed  with  the  petition  recites  that 
the  defendant  was  deWvered  to  him  by  the  sheriff  "and  W.  A, 
Wickliffe  was  with  him  at  the  time."  Such  a  recital  Is  not  a 
contradiction  of  the  averment. 

2,  Same— Conviction. — A  conviction  under  section  1932,  Kentucky 

Statutes,  providing  for  rewards  for  the  arrest  and  conviction  of 
felons  means  a  final  conviction  and  can  not  be  held  to  have 
been  had  while  an  appeal  is  pending  to  reverse  the  Judgment  of 
conviction. 

W.  S.  TAYLOR,  ATTORNEY-GENEaiAL  and  M.  H.  THATCHER  in 

A  BRIEF  AND   SUPPLEMENTAL  BRIEF  FOR  THE  APPELLANT. 

1.  The  record  showB  that  the  arrest  of  Franklin  was  made  by  the 

sheriff  of  Marshall  county  and  not  by  the  appellee. 

2.  The  receipt  of  the  jailer  for  the  prisoner  is  not  certified  by  the 

circuit  court  as  required  by  the  Statute  to  authorize  its  payment. 

3.  A  conviction  under  section  1932,  Kentucky  Statutes,  means  a  final 
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conviction  &nd  can  n^t  be  said  to  have  been  had  as  long  as  the 
appeal  is  pending  from  a  Judgment  of  conviction. 
4.  The  proceeding  was  in  legal  effect  one  against  the  Commonwealth 
and  no  Judgment  for  costs  could  be  rendered  against  dtone.  Audi- 
tor. 
Citations;   Smitha  v.  Gentry,  20  Ky.  Law  Rep.,  171;   Ky.  Stats., 
sees.  844,  885. 

IRA  JULIAN  FOB  THB  APPELLEE. 

1.  "When  a  reward  is  offered  by  the  Governor  for  apprehension  and 

conviction  of  a  criminal  the  proper  procedure  of  a  citizen  (In 
attempting  to  procure  said  arreet  and  conviction)  is  to  cause  & 
warrant  ot  be  sworn  out,  put  it  in  the  hands  of  the  sheriff  or 
peace  ofllcer  and  assist  in  arresting  and  delivering  the  criminal 
to  the  Jailer,  and  the  sheriff's  action  does  not  prevent  recovery 
of  the  reward  by  the  citizen. 

2.  If  the  approval  and  certification  of  the  Jailer's  receipt  for  prisoner, 

when  a  reward  for  hlB  appreheuBion  and  conviction  has  been 
offered,  were  necedsary  to  authorize  payment  of  the  reward 
(which  we  deny),  still  the  petition  herein  states  a  good  causo 
of  action  for  mandamus  against  the  Auditor  in  this  case.  Ky. 
Stats.,  sec.  344;  Civil  CJode,  sec.  134;  Posey  v.  Green,  78  Ky., 
162;  Green  v.  Page,  80  Ky.,  370;  Coffey  v.  Com.,  18  Ky.  Law  Rep., 
646.  But  we  insist  that  section  344  Kentucky  Statutes  does  not 
apply  to  proof  of  a  claim  for  reward  for  the  apprehension  and 
conviction  of  a  criminal;  aad  the  proper  and  sufficient  proof  of 
this  character  of  reward  is  a  verified  account,  allowed,  recorded 
and  certified  to  the  Auditor  for  payment  by  the  circuit  court. 

3.  "Wlien  ^  reward  has  been  offered  for  apprehension  and  conviction 

and  a  citizen  has  procured  the  arrest  and  verdict  of  guilty  and 
Judgment  thereon,  the  prosecution  of  an  appeal  to  the  Court  of 
Appeals  from  the  Judgment  of  conviction,  or  reversal  of  said 
Judgment,  does  not  preclude  the  citizen  procuring  the  arreet 
and  con;viction  from  collecting' his  reward.  Blackstone's  Ck>m., 
vol.  4,  p.  362;  Com.  v.  Ctorham,  99  Mass.,  420;  Com.  v.  Lock- 
wood  (Va.),  25  Gratt,  850;  State  v.  Alexander,  79  N.  C,  231; 
IT.  S.  V.  Watkins  (Ore.),  6  Fed.  Rep.,  152;  York,  &c.,  v.  Dal- 
•houson,  46  Penn.  St.,  372;  Ex  parte  Brown,  68  Cal..  178;  Bishop's 
Stat  Crimes,  sec.  348;  Jacob's  Law  Diet,  163;  People  v.  Gold- 
stein, 32  Cal.,  433;  1  Bishop's  Crim.  Law,  sec.  963;  2  Biehop's 
Crtm.  Law,  sec.  903. 
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4.  Judgment  for  costs  should  be  rendered  a^inst  the  Auditor  per- 
sonally when  he  wrongfully  refuses  to  do  a  plain  duty  and  1« 
ordered  to  do  so  by  a  writ  of  mandamus.  In  re  Ayres,  123  U. 
S.,  443;  Gates  v.  Barrett,  79  Ky.,  295;  Ky.  Stats.,  sees.  885-889. 

JUDOS  DuRJSLiLE  delivered  the  opinion  of  the  court. 

A  reward  of  |400  having  been  offered  by  the 
Governor  of  Kentucky  for  the  apprehension  of  the  un- 
known person  or  persons  guilty  of  the  murder  of  Daisy  Sul- 
livan, in  Marshall  county,  "and  their  delivery  to  the  jailer 
of  Marshall  county,  and  conviction  of  said  crime,"  appellee, 
Wickliffe,  obtained  a  warrant  of  arrest  for  one  Noah 
Franklin,  delivered  it  to  the  sheriff,  accompanied  him,  and 
assisted  him  in  arresting  Franklin,  and  in  person  accompa- 
nied the  sheriff  in  charge  of  the  prisoner  to  the  jail  of  Mar- 
shall county,  where  he  was  delivered  to  the  jailer,  the  jail- 
er's receipt  reciting  that  the  body  of  Franklin  was  deliver- 
ed to  him  by  the  sheriff,  in  company  with  appellee.  After- 
wards appellee  caused  witnesses  for  the  Commonwealth  to 
be  summoned  before  the  grand  jury.  An  indictment  was 
returned  against  Franklin,  and  a  trial  had,  at  which  ap- 
pellee co-operated  with  the  Commonwealth's  attorney  in 
the  prosecution  of  the  charge,  and  which  resulted  in  a  ver- 
dict of  guilty,  fixing  the  punishment  at  imprisonment  for 
life;  and  a  judgment  was  thereupon  rendered  sentencing 
the  prisoner.  The  account  against  the  Commonwealth  for 
the  amount  of  the  reward  was  approved  and  allowed  by 
the  circuit  court,  and  ordered  to  be  certified  to  the  Auditor 
for  payment;  but,  that  oflQcer  refusing  payment,  appellee 
instituted  this  proceeding  for  a  mandamus,  to  compel  the 
issuance  of  a  warran4:  on  the  Treasurer. 

A  demurrer  to  the  petition  was  properly  overruled,  the 
objection  urged  on  behalf  of  the  Auditor  that  the  petition 
shows  the  arrest  to  have  been  made  by  the  sheriff  being,  as 
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we  think,  not  well  taken;  for,  if  the  averments  of  the  peti- 
tion are  true  that  appellee  ascertained  that  Franklin  was 
the  murderer  of  Daisy  Sullivan,  swore  out  the  warrant,  de- 
livered it  to  the  sheriff,'  ascertained  Franklin's  where- 
abouts, and  assisted  in  his  arrest  and  delivery  to  the  jailer, 
he  was  entitled  to  the  reward,  provided  the  remaining  pre- 
requisite to  the  earning  of  the  reward,  viz.,  the  conviction 
of  the  prisoner,  within  the  meaning  of  the  proclamation, 
had  taken  place*  To  entitle  himself  to  the  reward,  so  far 
as  the  arrest  was  concerned,  it  was  not  essential  that  ap- 
pellee should  personally  and  alone  make  the  arrest;  but  he 
was  entitled  to  the  assistance  of  the  arresting  officers  of 
the  counity,  and  to  have  a  posse  comitatus  summoned,  if 
necessary  to  the  capture  of  the  culprit.  The  essential  fact 
in  this  behalf  is  the  causing  of  the  arrest. 

It  is  not  necessary  to  consider  the  second  objection  urged 
in  appellant's  brief,  as  that  appears  to  have  been  aban- 
doned. 

Another  objection  made  is  that  the  receipt  of  the  jailer 
filed  as  an  exhibit  recited  that  "the  custody  of  him  (Frank- 
lin) was  delivered  to  me  as  jailer  of  Marshall  county, 
charged  with  the  murder  of  Daisy  Sullivan,  by  the  sheriff 
of  Marshall  county,  J.  H.  Little,  and  W.  A.  Wickliffe  was 
with  him  at  the  time"  that  this  exhibit  contradicted  the 
averment  of  the  petition  that  appellee  delivered  Franklin 
to  the  jailer,  and  that  the  exhibit  controls  the  averment 
of  the  petition,  and  destroys  its  effect,  so  that  it  must  be 
read  as  if  the  averment  was  not  there.  Without  going 
into  the  question  whether  the  doctrine  announced  in  Green 
v.  Page,  80  Ky.  370,  was  intended  to  apply  to  a  case  where 
there  was  direct  contradiction  between  the  exhibit  and  the 
allegation  of  the  pleading,  it  is  sufficient  to  say  that  the 
question  which  was  there  actually  decided  is  exactly  par- 
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allel  to  the  question  presented  in  the  case  at  bar;  i.  e.,  that 
where  the  exhibit  did  not  show  all  the  facts  necessary  to 
support  the  averment  of  the  pleading,  but,  on  the  other 
hand,  did  not  directly  contradict  those  averments,  the 
pleading  was  not  thereby  rendered  demurrable. 

An  answer  was  filed,  alleging  that,  within  the  period  al- 
lowed by  law,  Franklin  had  appealed  from  the  judgment 
against  him-  and  tha«t  appeal  was  then  pending  in  this 
court,  and  that  appellee  was  not  entitled  to  the  reward, 
and  the  circuit  court  had  no  jurisdiction  to  allow  it,  until 
the  case  was  finally  determined.  To  this  answer  a  demur- 
rer was  sustained,  and  the  Auditor  has  brought  the  case 
here  for  review.  \ 

The  reward  appears  to  have  been  offered  under 
section  1932,  Ky.  St.  The  Governor  inserted  in  h^'s 
proclamation  a  provision  for  the  conviction  of  the  guilty 
person  or  persons — a  matter  not  provided  for  in  the  stat- 
ute. But  as  appellee  assumed  to  act  under  this  proclama- 
tion, and  is  here  claiming  the  reward  in  virtue  of  it,  he 
can  not  complain  of  its  insertion.  Moreover,  in  a  case  like 
this,  where  the  reward  offered  was  for  the  apprehension  of 
an  unknown  guilty  person,  it  would  seem  es«eivtial  that  the 
guilt  should  be  shown  by  a  judgment  of  conviction  before 
the  reward  could  be  considered  earned. 

A  large  number  of  authorities  and  definitions  from  the 
text-books  are  cited  as  showing  that  a  verdict  of  guilty 
by  a  jury  is,  in  many  States,  held  to  be  a  conviction,  and  a 
verdict  of  guilty  followed  by  a  sentence  is  everywhere  so 
considered.  In  none  of  these  cases,  however,  with  three 
exceptions,  does  the  question  of  a  reward  for  conviction 
arise.  Some  of  the  text-writers  cited,  in  defining  convic- 
tion, were  speaking  of  a  time  when  there  was  no  appeal  in 
criminal  cases.    In  some  cases  the  question  was  whether  a 
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defendant  was  convicted,  after  verdict  and  before  sentence^ 
in  meaning  of  a  constitutional  provision  forbidding  a  par- 
don   before    conviction.    Some    presented    the    question 
whether  an  elector  was  deprived  of  his  franchise  4)y  a  jury 
finding  him  guilty  of  a  felony,  and  other  like  questions. 
In  Wilmoth  v.  Hensel,  151  Pa.  St.,  200,  [25  Atl.,  86],  a 
reward  had  been  offered  for  the  prosecution  and  convic- 
tion   of     persons     guilty     of     bribery     and     corruption 
at    elections.    The    claimanrt    of    the    reward    had    in- 
stituted a   prosecution,    and  a  plea  of    guilty  had    been 
entered.    The     court     suspended     sentence,     and    claim- 
ant   was     held    to  •  be    entitled    to    the     reward.    This 
was    proper.    The    claimant     had     performed    all     the 
service    required    of    him,  and    further  proceedings  had 
been  prevented  by  the  action  of  the  court,  over  which  he 
had  no  control.    The  case  had  reached  a  conclusion  "with- 
in the  meaning  of  the  defendant's  offer."     So,  in  Buckley  v. 
Schwartz,  83  Wis.  304,  [53  N.  W.  511],  the  question  was.pre- 
Bented  of  a  personal  contract  for  the  arrest  and  conviction, 
in  the  circuit  court,  of  a    person  guilty  of   setting  fire  to 
certain  buildings.    A  verdict  of  guilty  was  obtained;  and, 
though  the  court  arrested  judgment,  the  claimant  was  held 
to  be  entitled  under  his  contract  for  securing  a  conviction 
in  the  circuit  courts  as,  under  a  somewha^t  peculiar  ruling 
of  the  Wisconsin  courts,  an  arrest  of  judgment  does  not 
oi>erate  to  set  aside  the  verdict.    *TPhe  verdict  remains  and 
18  available  to  the  accused  in  a  second  prosecution  for  the 
same  offense,    under  the    plea  of  autrefois  convict.    The 
question  is  not  an  open  one  in  this  court." 

In  Louisville  &  Nashville  Railroad  Co.  v.  Goodnight, 
10  Bush,  553,  (19  Am.  R.,  80)  a  band  of  armed  men 
haying  thrown  a  train  from  the  company's  track,  and 
robbed  the  passengers,    the  company  offered  a  reward 
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o(  ^1,000  for  the  capture  and  conviction  of  each  of 
iht»  parties  to  the  offense,  and  $10,000  for  the  capture  and 
conviction  of  all  the  offenders.  The  appellees  in  that  case 
captured  and  delivered  to  the  authorities  two  men  who,  it 
wiu^  com^ded,  were  engaged  in  the  train  robbery,  who  were 
indicted,  and  each  in  open  court  repeatedly  confessed  his 
»juiU.  Through  the  efforts  of  the  company's  attorneys, 
with  a  view  to  using  the  two  men  as  witnesses  against  the 
others  implicated  in  the  train  robbery;  the  cases  against 
them  were  dismissed;  and  it  was  held  that  the  captors 
were  entitled  to  the  reward,  for,  "if  the  happening  of  the 
event  upon  which  their  right  to  the  reward  depended  was 
hindered  oif  prevented  by  the  act  of  the  company,  such  hin- 
drance was,  in  law,  equivalent  to  the  comfpletion  of  the  con- 
dition precedent,  and  the  railroad  company  is  liable  on  its 
contracts  to  pay  the  reward,  although  it  may  have  acted 
in  the  matter  with  the  utmost  good  faith/' 

It  is  manifest  that  none  of  these  cases  reaches  the  ques- 
tion presented  by  the  case,  at  bar.  The  proclamation  of 
the  Governor,  accepted  and  acted  upon  by  appellee,  con- 
stitutes the  contract  under  which  relief  is  here  sought.  In 
order  to  ascertain  the  meaning  of  this  contract,  the  object 
of  the  proclamation  should  be  first  considered.  That  ob- 
ject was  the  punishment  of  the  murderer — not  merely  that 
a  trial  should  be  had  for  the  offense  which  had  been  com- 
mitted, but  that  he  should  be  actually  punished.  Now,  if 
we  construe  this  contract  to  refer  only  to  the  obtention  of 
a  verdict  of  guilty,  subject  to  be^et  aside  as  the  result  of 
appeal  to  this  court,  the  object  of  the  contract  may  be  en- 
tirely frustrated,  for,  upon  a  new  trial  being  granted,  ap- 
pellee would  be  under  no  obligation,  and  would  have  no  mo- 
tive, to  co-operate  with  the  Commonwealth's  attorney,  to 
aid  in  securing  witnesses  for  the  prosecution,  or  in  obtain- 
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ing  evidence  of  the  prisoner's  guilt.  And  this  very  case 
presents  an  apt  illustration  of  this,  for,  while  it  does  not 
appear  in  this  record,  counsel  for  each  side  has  stated  in 
argument  that  this  case  has  already  been  reversed  by  this, 
court,  and  remanded'for  new  trial.  Assuming  this' to  ap- 
pear, Franklin  is,  under  section  270  of  the  Criminal  Code 
(Com'.  V.  Arnold,  83  Ky.  1),  "in  the  same  position  as  if  no 
trial  had  been  had.'^  The  judgment  of  conviction  is  sus- 
pended by  the  appeal.  Cr.  Code,  sec.  336.  The  object  of 
tl^e  proclamation — that  is,  the  punishment  of  the  guilty 
person — is  plain  to  any  one  who  considers  its  language.  It 
is  equally  plain  that  that  object  is  not  attained  where,  as 
in  this  case,  an  appeal  has,  within  the  period  allowed  by 
law,  been  taken  to  this  court,  and  the  conviction  relied  up- 
on is  liable  to  become  a  nullity.  We  think  appellee  was 
bound  by  what  appears  to  us  to  be  the  plain  intent  and 
meaning  of  the  proclamation,  viz.,  that  the  reward  was  not 
to  be  paid  until  a  final  conviction.  We  do  not  mean  that, 
if  the  Commonwealth  took  steps  which  would  prevent  ap- 
pellee from  completing  his  title  to  the  reward — as  by  par- 
don, which  directly  implies  an  admission  of  guilt,  or  by 
nolle  prosequi,  after  admission  of  guilty — appellee  would 
not  be  entitled  to  the  reward;  but  that,  so  long  as  the 
question  whether  he  shall  be  or  remain  convicted  is  still  in 
litigation,  appellee  is  not  so  entitled. 

In  this  view  of  the  case,  the  question  of  costs  as  against 
the  Auditor  is  not  necessary  to  be  considered. 

Wherefore  the  judgment  is  reversed,  and  cause  remand- 
^ed,  with  directions  to  award  appellant  a  new  trial,  and  for 
further  proceedings  consistent  with  this  opinion. 

The  whole  court  sitting. 
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..^    ^  ..v;c:::ukTiON  OF  building  and  loan  assocli- 

TION— Mabch   18. 

Soimr^iCI*  Etc.  Y.  Commercial  Building  Trust's 
Assignee,  Etc. 

V*^VJL   nWM    JEFFERSON   CIBCUIT   COUKT,    COMMON    PLEAS    DIVISION. 

*Jf\ax>>3  AND  Loan  Associations— LiquidA^tion — Common  and  Pbe- 
tYSRED  Stock.— <In  the  liquidation  of  the  affairs  of  an  insol- 
T^nt  building  and  loan  association  the  preferred  stock  is  not 
entitled  to  preference  over  the  common  stock  in  the  distribu- 
tion of  assets  in  the  absence  of  an  express  provision; of  the 
charter  to  that  effect,  the  preference  being  limited  to  dividends 
alone  in  a  going  concern. 

CARUTH,  CHATTERSON  ft  BLITZ  fob  the  appellant.  (SUMRAJ:*^ 
ft  SU'MRALL  OF  coui^sEL.) 

1.  Appellee  corporation  was  organized  under  the  present  constita- 

tion,  ibut  prior  to  the  passage  of  the  corporation  act  of  1893, 
nearly  all  of  the  fully  paid-up  preferred  stock  now  in  existence 
being  issued  since  the  passage  of  said  corporation  act  Said 
corporation  act  provides  that  when  preferred  stock  is  issued 
by  a  corporation,  it  shall,  on  the  dissolution,  either  voluntarily 
or  involuntarily,  be  entitled  to  be  redeemed  at  par  before  any 
distribution  of  the  assets  to  the  common  stockholders.  Ky. 
Stats.,  sec.  564. 

2.  The  .legislature  reserved  the  right  to  alter,  amend  or  repeal  chap- 

ter 56  of  i^e  General  Statutes,  under  (which  the  corporation  was 
organized.  Genl.  Stats.,  chap.  56;  Dusenbury  v.  Looks  (Mich.), 
69  N.  W.,  929;  Sherman  v.  Smith,  1  Black.  (U.  S.),  587. 

S.  The  corporation  act  w^nt  into  effect  at  once  as  to  all  matters  not 
Inconsistent  with  its  provisions— and  all  acts  of  the  corporation 
not  inconsistent  with  those  provisions  were  and  are  acts  done 
under  and  by  authority  of  said  act    Ky.  Stats.,  sec.  573. 

4.  The  fully  paid-up  preferred  stock  was  issued  under  the  authority 
of  the  charter  and  by-laws,  and  in  accordance  with  section  564, 
Kentucky  Statutes,  was  paid  for  in  cash  and  at  par,  and  repre- 
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sented  by  the  officers,  agents  and  common  stockholders  of  the 
corporation,  to  be  preferred  above  the  common  stock,  and  that 
the  common  stock  fund  was  held  sacred  for  the  maturity  and  re- 
payment of  the  preferred* 

5.  It  is  an  inherent  power  in  a  corporation  to  issue  preferred  stock  sub- 

ject to  such  restrictdons  as  are  imposed  bystatute,  and  these  re- 
strieMons  have  been  complied  with  in  this  fully  paid-up  pre- 
ferred stock  issue.  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y., 
159;  McGregor  v.  Home  Ins.  Co.,  33  N.  J.  Bq.,  181-186. 

6.  The  statute  prefers  this  stock  as  to  the  capital  or  assets,  as  well         ^ 

as  to  dividends  or  interest.  Ky.  Stats.,  sec.  564;  Cook  on  Corp., 
1  vol.,  sec.  278;  MoOregor  v.  Home  ins.  Co.,  33  N.  J.  Bq.,  181 
Hamlin  v.  Cont  Trust  Co.,  78  Fed.  Rep.,  664. 

7«  This  court  has  recognized  the  right  of  a  building  and  loan  asso- 
<:iation  to  issu^  preferred  stock,  and  enforce  contracts  in  rela- 
tion thereto.    Tate  v.  Lou.  B.  ft  L.  Assn.,  19  Ky.  Law  Rep..  1962. 

S.  The  law  as  to  estoppel  and  acquieacenbe  also  applies  under  tl^ 
pleadings.  Herman  on  Bstoppel,  vol.  2,  pp.  1396*1399;  vol.  1, 
pp.,  709-11;  Maxville,  Willisburgh  ft  Lou.  T.  Co.  v.  Barnes,  14 
Ky.  L.  R.,  431.  .  » 

9.  The  court  erred  in  sustaining  the  demurrer  and  dismissing 
answer  and  cross-petition. 

SaM£    counsel    VX    a    supplemental    BBIEF    fob    the  appellant,  8U1C-  , 

BALL.     (WATTS  ft  WATTS  of  counsel.) 

1.  The  issue  and  sale  of  paid-up  preferred  stock  is  common  to  boi^ 

Iness  corporations.  Safety  BIdg.  ft  L.  Co.  v.  Bcklar,  opinion 
March  11,  1899. 

2.  The  issue  of  paid-up  and  preferred  stock  by  a  building  and  loan 

association  is  "ultra  vires."  Safety  Bldg.  ft  L.  Assn.  v.  Ecklar, 
supra. 
8.  The  obligation  which  appellants  purchased,  being  void  and  non- 
enforcible,  the  consideration  for  the  payment  therefor  has 
wholly  failed,  and  appellants  are  creditors  of  the  association 
and  entitled  to  recover  back  the  monteys  so  paid;  and  to  an 
accounting  and  restitution.  Thompson  on  Cori)orations,  vol.  2, 
sec.  984;  Anthony  v.  Household  Sew.  M.  Co.,  16  R.  I.,  571;  s.  c. 
5  L.  R.  A.,  575;  Louisana  y.  Wood.  102  U.  S.,  294;  Brown  v. 
Atchison,  39  Kan.,  37  (17  Pac.  Rep.,  465);  Parkersburg  v. 
Brown,  106  U.  a,  487-503;  Chapman  v.  Douglas  Co.,  107  U.  S., 
348-359;   Pul.  Pal.  Car  Co.  v.  Cent.  Trans.  Co.,  171  U.  S.,  138; 
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Mdnville  v.  Belden  Min.  Co.,  17  Fed.  Rep.',  426;  Paul  v.  Kenosha, 
22  Wis.,  266;  Newcastle  North.  R.  Co.  y.  Simpson,  23  Fed.  Rep., 
214;  Moore  v.  Swanton  Tanning  Co.,  15  Atl.  Rep.,  114;  Ford  ft 
Warren  v.  Leatherer.  4  Bibb.,  512. 

"  ;  WILLIAM  J.  WATTS  fob  appellants   Williamson.  Ac.     (JOSEPH 

S.  30TTS,  W.  W.  &  J.  R.  WATTS  of  counsel.) 

^  .1.  The  contract.    White  v.  Borelng,  20  Ky.  Law  Rep.,  210;  Kent  v. 

Quicksilver  Mining  Co.,  78  N.  Y.,  159;  Holyoke  B.  &  L.  A.  v. 
Lewis,  27  Pac.  R^.,  872;  Bergman  v.  Assn.,  27  Minn., 
275;  McKecna  v.  Diamond  State  Loan  Assn.,  18  Atl.  Rep., 
905;  Pioneer  Savings  ft  Loan  Co.  v.  Brockett,  58  111.,  204;  Engle- 
^  hardt  v.  Fifth  Ward  Permanent  Dime  Savings  &  L.  Assn,,  14S 

N.  Y.,  281;  Thompson  on  Bldg.  Assns.,  31;  Thompson's  Com.  on 

\  Corps.,  sec.  d40;  Endlich  on  Bldg.  Assns.  (2d  ed.),  sec.  269;  Tate 

V.  Lou.  Bldg.  Assn.,  19  Ky.  Law  Rep.,  1962;  Genl.  Stit,  chap. 
56,  act  of  ADril  15,  1882;  Genl.  Stats.,  Bullitt  &  Feland  ed.  1887. 
p.  773;  act  of  1893,  sees.  564,  566,  577,  854,  855,  856,  857,  861 
Ky.  Statsi;  Fmnkfort  Bridge  Co.  v.  City  of  Frankfort,  18  B.  M., 
46;  Angell  ft  Ames  on  Corps.,  sec.  256;  McGregor  v.  Home  Ins. 
Co.,  33  N.  J.  Ea.,  181;  Cook  on  Corps.  (4th  ed.).  sec.  278. 

2.  Notice.    Oil,  City  Land  ft  Improvement  Co.  v.  Porter,  99  Ky.,  254; 

Wight  V.  Shelby  R.  R.  Co.,  and  Allen  v.  same,  16  B.  M.,  4;  First 
Natl.  Bk.  V.  Keifer,  15  Ky.  Law  Rep.,  457;  Bell  ft  Coggeshall 
Co.  V.  Ky.  Glass  Works,  20  Ky.  Law  Rep.,  1092;  Park  v.  Railroad 
Co.,  23  Ind.,  572;  Jenkins  v.  Prewitt,  7  Blackford,  329;  Walker 
;  '  V.  R.  R.  Co.,  84  Miss..  255;  Ellison  v.  Mobile  ft  Ohio  R.  R.  Co., 

36  Miss.,  572;  Cook  on  Stock  and  Stockholders,  sec.  54;  Endlich 
on  Bldg.  Assns.  (2d  ed.),  sec.  269;  Tiiompson's  Com.  on  C>)rp8., 
sec,  941;  Bertche  v.  Equitable,  ftc,  Assn.,  48  S.  W.  R.,  954. 

3.  Innocent  purchasers.     American  Wire  Nail  Oo.  v.  Bayless,  91 

Ky.,  94;  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.,  159. 

4.  Vested  rights.    Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.,  159; 

Holyoke  Bldg.  ft  L.  Assn.  v.  Lewis,  27  Pac.  Rep.",  872;  Berg- 
man V.  Assn.,  29  It^inn..  275;  McKenna  v.  Diamond  State  L. 
Assn.,  18  Atl.  Rep.,  905;  Nlblack*s  Benefit  Societies  (2d  ed.), 
113;  Thompson  on  Bldg.  Assns.,  31;  Thompson's  Com.  on  Corp&, 
sec.  946;  Cook  on  Stock  and  Stockholders,  sec.  700a; ,  Endlich 
on  Bldg.  Assns.  (2d  ed.),  sec.  269;  Cook  on  Corps.  (4th  ed.)» 
sec.  4a.  and  numerous  cases  there  cited. 

5.  Laches,  acquiescence,  assent  and  estoppel.    American  Wire  Nail 
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Co.  V.  Bay  less,  91  Ky.,  94;  Oil  City  Land  &  Improvement  Co. 
V.  Porter,  99  Ky.,  254;  Maxville,  Ac,  Turnpike  v.  Barnes,  14 
Ky.  Law  Rep.,  431;  Pocantlco  Water  Co.  v.  Low,  46  N.  Y.  S., 
633;  Bannigan  v.  Bard,  134  U.  S„  291;  Cook  on  Corps.  (4tli  ed.), 
sees.  41,  732;  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.,  159. 
6.  Acts  ultra  vires  and  void.  American  Wire  Nail  Co.  v.  Bayless, 
91  Ky.,  94;  Pocantico  Water  Co.  v.  Low,  46  N.  Y.  S.,  633;  Max- 
ville, &c..  Turnpike  v.  Barnes,  14  Ky.  Law  Rep.,  431;  Amer.  & 
Foreign  Christian  Union  v.  Matilda  Yount,  &c.,  l&t  Ky.  Law 
Rep.,  8;  Springfield,  &c..  Turnpike,  Co.  v.  Trustees  of  Harrods- 
burg,  11  Ky.  Law  Rep.,  309;  Morton,  Ac,  v.  Hamilton  College, 
100  Ky.,  281;  Ger.  Natl.  Bank  v:  Louisville  Butchers'  Hide.  Ac, 
Co.,  16  Ky.  Law  Rep,,  881;  Cook  on  Corps.  (4th  ed.),  sees.  30, 
268,  269,  671,  672,  673,  681,  775;  Cook  on  Stock  ani  Stockhold- 
ers (3d  ed.),  sec.  278,  and  note;  Hohenshell  v.  Home  Savings 
&  L.  Assn.,  41  S.  W.  R.,  948;  Barr  v.  N.  Y.,  &c.;  R.  R.  Co..  125 
N.  Y.,  263;  Thpmpson  v.  Lambert,  44  Iowa,  239;  Martin  v. 
Niagara,  Ac,  Co.,  129  N.  Y.,  165;  Wierman  v.  International, 
Ac,  Assn.,  67  111.  App.,  550;  Kadlsh  v.  Garden  City.  Ac,  Assn., 
151  111.,  581;  Bertche  v.  Equitable,  Ac,  Assn.,  48  S.  W.  R„  954. 

J.  C.  P09T0N  AND  CLARENCE  DALLAM  for  tHB  common  Stock- 
HOLDEBS.     (M.  B.  BOWDEN  of  counsel.) 

1.  The  rights  of  holders  of  preferred  stock  depend  on  the  contract; 

and  are  solely  a  question  of  the  interpretation  of  contracts. 
Beach  on  Private  Corporations,  sec  499;  C!ook  on  Stockholders 
(3d  ed.),  sec  267;  Thompson  on  Corporations,  sees.  2262,  2263. 

2.  Preferred  stock  of  a  corporation  when  not  explicitly  preferred  in 

the  distribution  of  the  assets,  is  preferred  only  as  to  dividends. 
Beach  on  Private  Corporations,  sec  507;  2  Waterman  on 
Corps.,  p.  155;  Cook  on  Stockholders  (3d  ed.),  sees.  267,  278; 
Thompson  on  Corps.,  sec  2280;  In  re  London  India  Rubber 
Co.,  5  L.  R.  Eq.,  519.     • 

3.  A  contract  of  guaranty  can  not  be  extended  beyond  its  strict 

terms;  idnd  must  be  interpreted  according  to  the  intention  of 
the  parties.  Cambria  Iron  Co.  v.  Keynes,  56  Ohio  St.,  501 ;  Pease 
PfaBO  Co.  V.  Matthews,  48  Pac  Rep.,  449;  Lininger,  Ac,  v.  Webb., 
70  N.  W.  R.,  519. 

4.  If  this  is  a  guaranty  by  the  common  stockholders  of  the  contract 

of  the  corporation,  it  is  within  the  Statute  of  Frauds  and  un- 
enforceable.   Ky.  ^tats.,  sec  470. 
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5.  Where  neither  the  charter,  by-laws  nor  contract  under  which 

preferred  stock  is  issued  contemplates  insolvency  or  the  wind- 
ing up  of  the  company,  the  preference  is  to  dividends  only,  and 
in  the  distribution  of  assets  all  beoome  common  stockholders, 
regardless  of  the  preference.  In  re  India  Rubber  Co.,  5  L.  R., 
E^..  519. 

6.  The  so-called  guaranty,  if  not  confined  4x>  a  guaranty  off  dividends, 

was  an  estimate  as  to  when  the  stock  would  be  matured,  and 
was  ap|)licable  to  a  going  company  only.  In  re  London  India 
Rubber  Co.,  5  L.  R.  Eq..  519;  Bertche  v.  Equitable,  Ac.,  Assn.^ 
48  S.  W.  R.,  954. 

7.  Where  a  building  and  loan  association  guarantees  the  maturity 

of  its  stock  within  a  certain  specified  time,  it  constitutes  at 
best  but  a  guarantee  of  <such  dividends  as  will  mature  the  stock 
in  the  given  time. 

8.  All  contracts  of  building  and  loan  associations  to  the  effect  that 

after  the  payment  of  a  certain  sum,  less  than  the  face  value, 
stock  shall  be  considered  fully  paid,  are  ultra  vires  and  void. 
Latimer  v.  Equitable  L.  Ac.  Co.,  81  Fed.  Rep.,  776;  Bertche  v. 
Equitable  L.  &c.  Co.,  48  S.  W.  R.,  964;  International  B.  ft  Inv. 
L.  Assn.  V.  King,  68  111.  App.,  640;  Gibson  v.  Safety  Homestead 
ft  L.  Assn.,  69  111.  App.,  485;  State,  ex  rel  v.  £3quitable  L.  ftc. 
Co.,  41  S.  W.  R,  916;  Baltimore  B.  ft  L.  Assn.,  v.  Powhatan 
Imp.  Co.,  30  Atl.,  275;  Fisher  ▼.  Fatten,  33  S.  W.  R.,  450  and 
34  S.  W.,  1096. 

9.  The  pledge  t^y  a  corporation  of  part  of  its  capital  for  the  benefit 

of  a  class  of  its  shareholders  is  ultra  vires  null  and  void. 
Miller's  Exr.  v.  Batterman's  Trustee,  47  O.  St,  158;  Weirman  v. 
Int.  B.  L.  ft  Inv.  Union,  87  111.  App.,  550;  Latimer  v.  Equitable, 
ftc.,  Assn.,  81  Fed.  Rep.,  776;  Bertche  v.  Equitable,  fte.,  Assn., 
48  S.  W.  R.,  954. 
10  Paid-up  stock  in  a  building  and  loan  association  can  not  be  re- 
garded as  indelbtedness  of  the  association,  especially  where,  as 
in  this  case,  the  charter  provides  for  the  creation  of  indebted- 
ness.   Towle  V.  Am.  Q.  ft  L.  Assn.,  75  Fed.  Rep.,  928. 

11.  There  can  be  no  unpaid  subscription  to  the  stock  of  a  building 

and  loan  association.  Towle  v.  Am.  B.  ft  L.  Assn.,  75  Fed.  Rep.» 
928. 

12.  Section  ^64  of  the  Kentucky  Statutes  does  not  restrict  the  in- 
herent right  of  a  corporation  to  give  to  the  different  classes  of 
stock  such  preference  as  it  desires;   nor  does  it  prescribe  that 
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all  preferred  stock  shall  be  entitled  to  a -preference  in  capital,  on 
dissolution,  as  well  as  in  dividends,  while  in  operation. 

CHARLEIS  C.  FOX  fob  the  appellees,  John  L.  SmIth,  &c. 

1.  What  did  the  corporation  mean  to  do  and  undertake  to  do  wheii 

it  guaranteed  the  maturity  of  the  preferred  stock? 

2.  Counsel  discussed  further  the  question  of  ultra  vires. 

< 

WILLIAM  FURLONG  and  JOHN  ROBERTS  for  appellees'   com- 

KON    6TOCKHOLDEB8. 

1.  There  is  no  authority  under  chapter  56  of  the  General  Statutes  of 

Kentucky,  the  law  under  which  the  Commercial  Building  Trust 
"was  organized,  for  the  issue  of  preferred  stock.  GenL  Staits., 
ch-  66. 

2.  If  preference  is  given  to  any  stock  it  must  fbe  to  the  old  stock 

already  lasued  and  not  to  crtock  to  he  thereafter  issued,  as  was 
attempted  in  this  case,  and  the  requirements  of  the  statute  must 
t)e  strictly  followed,  which  was  not  done.  Genl.  Stats.,  p.  773, 
act  of  Aprn  15,  1882. 

3.  The  case  of  Tate  v:  Louisville  Building  Assn.,  19  Ky.  Law  Rep., 

1962,  is  not  applicable  to  this  case. 

4.  The  alleged  preferred  stock  must  be  withdrawn  in  the  manner 

provided  in  the  by-laws  of  the  corporation.    Sec.  9  of  by-laws. 

5.  The  alleged  preference  or  guaranty  does  not  mature  for  seven 

years  and  is  a  mutual  agreement,  based  upon  the  alleged  pre- 
ferred stockholders  performing  certain  conditions,  which  they 
have  not  done,  and  the  common  stockholders  are  therefore  re- 
leased. Am.  ft  £ing.  Ency.  of  Law,  vol.  3,  p.  916,  and  cases 
there  cited;  Alabama  Gold  Life  Ins.  Co.  v.  Garmany,  74  Ga.,  51. 
That  is  to  say,  the  agreements  of  the  common  stockholders 
^nd  the  agreements  of  the  preferred  stockholders  are  interdepen- 
dent and  the  contracts  upon  both  sides  becoming  without  fault 
of  either,  invpossible  of  performance,  the  mutual  obligations 
grorwing  out  of  the  mutual  contracts  are  Indiscriminately  an- 
nnlled,  and  the  avails  of  the  assets  should  ibe  distributed  among 
both  classes,  without  discrimination,  in  proportion  as  each  class 
contrifbuted  to  provide  the  assets. 

FAIRLEIGH,  STRAITS  ft  EAQLES,  fob  appellee — the  assignee. 

(Counsel  sutoiitted  the  case  to  the  court  with  the  suggestion  that 
It  was  not  expedient,  if  proper,  for  the  assignee,  being  a  mere 
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6.  ^  .^.it)  the  correctness  or  incorrectness  of  the 

•>arc  lielow.) 

iSZESUBJGG  DEUVEBED  THE  OPINION  OF  THE  COCItT. 

^.*tKil   Building  Trust   is   a'  corporation  or- 

t^oruary,    1892,    under    chapter    56    of   the 

v^-*».uies*    The   general    nature    of   its   business 

^d  ts^  money  to  its  stockholders,  especially  "with 

.»     i  aiding  them  to  procure  homes,  and,  in  case  of 

.aa-uot  needed  by  the  stockholders,  to  other  persons." 

o?s  of  Incorporation,  p.  8.    The  object  of  the  corpora- 

w  *va:j^  'to  afford  its  members  a  safe  and  profitable  in- 

V4iu^»ut  for  their  earnings,  and  an  opportunity  to  obtain 

*u»a^  upon  easy  terms,  to  purchase  homes,  and  establish 

•jK^msjelves  in  business.*'    By-laws,  p.  9. 

Che  capital  scock  was  to  consist  of  f  10,000,000— 100,000 
:*hiire»>  of  the  par  value  of  $100  each— of  preferred  stock; 
and  11,000,000—1,000  shares,  of  the  par  value  of  f  1,000 
^v^ch — of  common  stock.    The  former,  or  preferred  stock, 
waa  to  be  subscribed  for  and  paid  in  upon  such  terms,  and 
^  such  times,  as  the  by-laws  might  prescribe;  being  in 
installments  of  small  amounts,  payable  periodically  or  in 
larger  payments,  at  the  election  of  the  subscriber.     The 
common  stock  was  to  be  subscribed  for  and  paid  in  upon 
such  terms,  and  at  such  times,  as  the  board  of  directors 
might,  from  time  to  time,  determine,  and  it  might  be  issued 
in  monthly  or  other  periodical  series.    We  conclude,  there- 
fore, that  the  business  of  the  concern,  to  all  practical  in- 
tents, was  that  of  an  ordinary  building  and  loan  associa; 
tion,  so  extended  and  amplified,  however,  as  to  embrace 
objects  and  purposes  wholly  foreign  to  such  associations 
proper,  and  which  have  been  condemned  by  this  court  in 
numerous  cases. 

The  articles  of  incorporation  provide  that  "the  preferred 
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Btock  is  guaranteed  by  this  corporation  to  ma^ture,  and  be 
payable,  in  seven  years  from  the  date  of  the  payment  of 
the  first  installment  paid  on  said  stock." 

And  a  by-law  provides  that  the  funds  of  fthe  common 
stock  "shall  constitute  the  guaranty  for  the  maturity  of 
the  preferred  stock." 

This  preferred  stock  was  to  be  issued  in  various  -classes, 
in  some  of  which  the  dividend  to  be  paid  was  at  the  rate  of 
8  per  centum  per  annum,  and  in  others  at  the  rate  of  10  per 
centum  per  annum,  all  payable  semi-annually. 

As  soon  as  organized,  the  corporation  began  business, 
and  issued,  from  time  to  time,  both  common  and  preferred 
stock.  Becoming,  insolvent,  however,  it  made,  in  June, 
1897,  for  the  ienefi»t  of  its  creditors,  an  assignment  of  all 
its  assets  to  the  Columbia  Finance  &  Trust  Company.  In 
the  administration  of  the  trust,  tie  question  was  presented 
to  the  chancellor,  in  a  suit  brought  for  a  settlement  of  the 
estate,  whether,  there  not  being  enough  money  to  pay  the 
alleged  preferred  stockholders  in  full,  the  entire  funds  of 
the  corporation  should  be  distributed  to  «them,  to  the  ex- 
clusion of  the  common  stockholders. 

The  chancellor  answered  this  question  by  holding  "that 
none  of  the  stock  of  the  defendant  corporation  is  entitled 
to  a  preference  over  other  stock  in  said  corporation,  and 
that  all  stockholders,  indiscriminately,  shall  share  equally 
in  the  distribution  of  the  assets  of  the  corporation  in  the 
hands  of  the  assignee,  in  proportion  to  the  amounts  paid 
into  the  corimration  by  them,  respectively,  on  their  stock, 
after  th^  payment  of  its  debts,  and  the  proper  costs,  ex- 
penses, and  charges  of  the  assignee  in  the  execution  of  the 
trust." 

The  correctness  of  this  judgment  is  the  sole  question 
presented  on  this  appeal.    Without  reference,  for  /the  pres- 
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enty  to  certain  interesting  questions  ably  discussed  by 
counsel,  involving  the  validity  of  the  issual  of  preferred 
stock  by  this,  corporation,  we  turn  a^t  once  to  a  considera- 
tion of  the  terms  of  the  contract  by  which  the  corporation 
guaranteed  that  its  preferred  stock  should  "mature  and  be 
payable  in  seven  years  from  the  date  of  the  payment  of  the 
first  installment  paid  on  said  stock.'^ 

This  is  the  only  provision  on  the  subject  of 
guaranty  to  be  found  in  the  articles  of  incorporation,  and 
it  seems  to  apply  only  to  installment  stock.  So  construing 
it,  the  provision  means  simply  that,  upon  the  subscriber 
for  this  stock  making  his  monthly  payments  of  60  cents  per 
share  for  the  period  of  seven  years,  or  f50.40  in  the  aggre- 
ga^te,  the  corporation  guaranteed  that  the  dividends  there- 
on would  so  accumulate  as  that  the  stock  would  be  worth 
Jl  per  share.  Putting  the  guaranty  in  another  form,  the 
corporation  guaranteed  that  it  would  declare,  a4:  the  end  of 
seven  years,  a  dividend  of  |49.60  on  each  s^are  of  preferred 
installment  stock,  but  this  stock  is  to  be  paid  for  in' month- 
ly installments  of  60  cents  per  month. 

In  the  by-laws,  however,  there  is  a  further  provision,  by 
which  the  corporation  "guaranteed  the  maturity  of  class 
D  installment  stock  in  seven  years  from  the  date  of  the 
first  month's  dues  paid  thereon,  and  class  E  installment 
stock  in  ten  years  from  the  date  of  the  first 
month's  dues  paid  thereon,  and  class  F  paid-up  stock 
in  seven  years  from  the  date  of  its  issuance. 
Here,  again,  is  merely  a  guarantee  that  dividends 
sufficient  to  mature  certain  classes  of  installment 
stock  and  a  class  of  paid-up  stock  would  be  declared  at  the 
end  of  seven  years.  The  subscribers  to  this  stock  were 
members  of  the  association,  and  participants  in  the  scheme 
of  so  loaning  out  its  funds  as  that  the  usurious  rates  were 


Digitized  by 


Google 


Vol  lt)6]  JANUAKY  TERM,  1899. 269 

Sumrall,  &c.,  v.  Commercial  Building  Truflfa  Assignee,  &c. 

to  be  realized.  It  was  by  reason  of  the  unlawful  and  usu- 
rious character  of  this  scheme,  which  was  adopted  by  the 
association  with  the  approval  and  by  the  votes  of  these 
members  or  their  representatives,  that  the  enterprise  fail- 
ed of  execution;  and,  when  it  failed,  the  so-called  "guaran- 
tee" was  at  an  end. 

Moreover,  the  guarantee  on  the  part  of  the  com- 
pany that  it  would  declare,  in  a  given  time,  certain 
dividends,  or  dividends  sufficient  to  mature  certain  stock,  ' 
or  an  agreement  that  it  would  set  apart  certain  other 
stock  as  a  guarantee  of  such  dividends,  can  not  be  enforced 
unless  there  are  net  profits — dividends  proper — out  of 
which  the  guarantee  can  be  made  good  and  the  dividends 
paid.  The  reason  is  because  the  contract  does  not,  and  can 
not,  in  the  nature  of  things,  create  the  relation  of  debtor 
and  creditor.  The  member  is  a  shareholder  in  the  associa- 
tion— a  preferred  one,  it  is  true — when  there  are  profits  out 
of  which  he  may  be  paid;  otherwise,  not.  Mr.  Cook,  in  his 
work  on  Corporations,  says  (section  271):  "The  law  is  now 
clearly  settled  that  a  preferred  stockholder  is  not  a  corpor-  - 
ate  creditor..  A  contract  that  dividends  shall  be  paid  on 
the  preferred  stock,  whether  any  profits  are  made  or  not, 
would  be  contrary  to  public  policy,  and  void.  An  agree- 
ment to  pay  dividends  absolutely  and  at  all  events,  from 
the  profits  when  there  are  any,  and  from  the  capital  when 
there  are  not,  is  an  undertaking  which  is  contrary  to  law 
and  is  void.  Public  policy  condemns,  with  emphasis,  any 
such  undertaking  on  the  part  of  a  corporation  as  to  its  pre- 
ferred or  guaranteed  shares.''  (See,  also,  Taft,  Trustee, 
V.  Hartford,  &c.,  R.  R.  Co.,  8  R,  I.,  310;  Lockhart  v.  Van 
Alstyne,  31  Mich,,  76,  [18  Am.  R.,  156].) 

The     contract    then     is     a    guarantee     of    dividends 
sufficient    to    mature    the    stock,    and    is    enforceable 
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only  if  there  are  profits  suflScient  for  that  purpose.  In  this 
insolvent  association  there  are  no  profits,  and  there  can  be 
no  dividends,  a  guarantee  to  the  contrary  notwithstanding. 
This  may  not  be  very  material  to  appellant,  as  he  is  reach- 
ing after  the  capital  and  all  assets  on  hand  not  profits. 
But  it  follows,  from  what  we  have  said,  that  the  guarantee 
has  reference  solely  to  a  preference  in  the  distribution  of 
dividends.  It  has  no  reference  to  a  distribution  of  assets 
apart  from  dividends,  and  especially  no  reference  to  such 
distribution  on  the  winding  up  or  insolvency  of  the  con- 
cern. The  agreement  to  make  enough  profits  to  mature 
the  preferred  stock  in  seven  years,  and  a  pledge  of  the 
common  stock  for  that  purpose,  looked  to  a  going  concern; 
at  least,  it  was  expected  to  be  a  live  and  running  associa- 
tion for  seven  years.  It  is  not  contended  the  guarantee  was 
that  the  corporation  was  to  last  for  that  time.  We  think 
it  -clear  that  the  period  of  winding  up  having  arrived,  with 
no  profits  on  hand,  the  distribution  of  the  capital  and'  as- 
sets of  the  concern  is  not  to  be  controlled  by  a  provision  or 
guarantee  looking  solely  to  the  maturity  of  stock,  or,  what 
is  the  same  thing,  the  distribution  of  dividends,  in  due 
course,  in  a  running  or  going  association. 

In  re  London  India  Rubber  Co.,  5  L.  R.,  Eq.,  519,  there 
was  a  provision  in  the  company's  charted  securing  to  pre- 
ferred stock  a  bonus  or  dividend  out  of  money  produced  by 
the  sale  of  certain  property,  not  required  by  the  company 
in  the  conduct  of  its  business.  This  property  was,  in  ef- 
fect, pledged  to  the  preferred  stockholders,  to  secure  this 
bonus  or  dividend,  just  as  it  is  argued  here  we  have  a  charge 
on  the  common  stock  to  secure  the  maturity  of  the  pre- 
ferred stock  by  dividends  large  enough  to  mature  it.  It 
ivas  argued  in  that  case  that  the  bonus  or  dividend  should 
be  paid  out  of  the  proceeds  of  the  property  when  sold.    The 
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court,  however,  said:  "But  I  think  it  is  plain  that 
the  161st  clause  is  directed  to  a  going  or  continuing  con- 
cern. It  does  not,  in  the  slightest  degree,  contemplate  a 
breaking  up  of  the  company,  and  is  not  intended  to  define 
the  rights  of  the  parties  in  the  happening  of  that  unfortu- 
nate event.  This  clause  has  no  application  to  the  event 
which  has  happened.  The  fund  is  not  dividend.  It  repre- 
sents the  capital  of  the  company,  and,  not  being  otherwise 
provided  for,  it  must,  in  my  opinion,  as  I  originally  decided^ 
be  divided  among  the  shareholders  pro  rata,  according  to 
the  amount  of  capital  which  each  shareholder  has  in  the 
concern;  in  other  words,  among  th^  two  classes  of  share- 
holders equally.  I  wish  it  to  be  considered  that  I  decide 
the  case  upon  this  principle:  That  where  there  is  a  provis- 
ion for  preferential  dividends,  but  no  provision  for  the  di- 
vision of  capital,  upon  the  breaking  up  of  the  concern  any 
surplus  must  be  distributed  among  the  shareholders  accord- 
ing to  their  capital,  without  reference  to  their  rights  in  re- 
spect to  dividends." 

So,  we  think  here,  the  by-laws  providing  that  the  funds 
of  the  common  stock  shall  constitute  the  guarantee  for  the 
maturity  of  the  preferred  stock  means  that  the  common 
stock  fund  was  a  guaranty  for  the  accumulation — the  earn- 
ing— of  sufficient  profits  or  dividend  to  mature  the  preferred 
stock,  in  a  continuing  association,  and  continuing,  too,  on 
a  plan  or  scheme  well  known  to  all  its  members.  There 
is  no  provision  in  the  corporation's  charter  or  its  by-laws, 
or  in  any  of  the  certificates  of  stock  or  indorsements  or 
specifications  accompanying  the  stock,  declaring  that  there 
was  to  be  any  preference  given  one  class  of  stock  over  an- 
other in  the  capital  or  body  of  the  concern.  In  the  absence 
of  such  a  provision,  the  stock  is  preferred  only  in  the  sense 
that  it  has  priority  in  the  distribution  of  dividends.    The 
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contract  we  are  considering,  then,  by  fair  construction,  re- 
fers only  to  preferential  dividends,  and  this  is  the  ordinary 
eflfect  to  be  given  the  use  of  the  words  "preferred  stock." 

In  Cook  on  Stockholders  (3d  Ed.),  sec.  267,  it  is  said: 
"By  'preferred  stock'  is  to  be  understood  stock 
which  entitles  the  holder  to  receive  dividends  from  the 
earnings  of  the  company  before  the  common  stock  can  re- 
ceive a  dividend  from  such  earnings.  In  othei*  words,  it  is 
stock  entitled  to  dividends  from  the  income  or  earnings  of 
the  corporation  before  any  other. dividend  can  be  paid." 
And  the  same  author  (section -278)  says:  "Upon  the  diBsolu- 
tion  of  a  corporation,  and  the  distribution  of  its  assets 
among  the  shareholders  after  the  payment  of  the  corporate 
indebtedness,  it  is  the  settled  rule  of  law  that,  in  the  ab- 
sence of  any  provision  in  the  statutes,  by-laws,  or  certifi- 
cate to  the  contrary,  preferred  stockholders  have  no  pri- 
ority over  common  sitockholders." 

See,  also.  Beach  on  Private  Corporations,  sec.  507;  2  Wa- 
terman on  Corp.,  sec.  155;  2  Thompson  on  Corp.,  sees.  2278- 
2280. 

When  we  bear  in  mind  that  the  corporation  we  are  deal- 
ing with  is  a  building  and  loan  association,  with  certain 
underlying  principles  of  co-operation,  equality,  and  mutual- 
ity in  its  make-up  not  common  to  ordinary  corporations, 
and  which  may  be  termed  the  "common  law  of  its  exist- 
ence,'^ the  objections  to  upholding  preferential  contracts 
among  members  become  apparent.  < 

All  such  attempts  are  absolutely  void,  as  con- 
trary to  the  natural  law  of  such  associations.  If 
their  managers  may  attract  investors  by  selling 
them  preferred  stock — preferred  either  as  respects  divi- 
dends or  capital — ^the  burdens  of  maintaining  the  organiza- 
tion, and  in  all  probability  all  the  losses  of  the  concern, 
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in  case  of  embarrassmen^t  or  insolvency,  will  fall  on  the 
very  class  of  members  who  were  primarily  intended  to  be 
benefited  by  such  associations.     In  King  v.   Investment 
f  Union  (111,  Sup.)  [48  N.  E.  677],  it  was  said:  "The  plan  of  is- 
suing stock  containing  such  agreements  is  entirely  foreign 
to  the  purposes* of  the  corporation  contemjplated  by  the 
statute  under  which  the  one  at  bar  was  organized,  and  we 
can  but  regard  it  as  of  no  force  and  effect.''    To  the  same 
effect  are  the  cases  pf  Trowbridge  v.  Hamilton  (Wash.)  52 
Pac.  328,  and  of  Wierman.v.  Investment  Union,  67  111.  App., 
550,  although  in  these  cases  a  by-law  undertook  to  author- 
ize the  contract  of  preference.    In  the  case  of  Latimer  v. 
Buildjng  &  Loan  Co.^  81  Fed.,  776,  the  question  arose  as  to 
whether  or  not  a  building  association,  established  under 
the  statutes  of  Missouri,  substantially  similar  to  those  of 
Kentucky,  could  provide  for  the  issuance  of  paid-up  stock, 
and  secure  its  redemption  by  a  trust  deed  upon  its  assets. 
The  court  held  that,  independent  of  statutory  provision,  a 
building  and  loan  company  had  an  implied  power  to  receive 
a  prepayment  of  its  stock,  and  to  issue  paid-up  stock,  but 
that  any  attempt  to  give  a  preference  to  such  stock  was 
against  the  policy  of  the  common  law  governing  such  in- 
stitutions, and  was  against  the  policy  of  the  statute,  and 
was  absolutely  void.    In  passing  upon  the  question  in  that 
ease,  the  court  said:  "The  next  and  last  question  to  be  con- 
sidered is  whether  the  complainant,  as  the  holder  of  the 
certificates  in  question,  is  entitled  to  any  preferential  right 
in  and  to  the  property  undertaken  to  be  pledged  to  secure 
their  payment.    This  must  be  answered  by  determining 
whether  the  defendant  association  had  the  power  to  make 
the  contract  so  pledging  such  property.    *The  elementary 
working  principle  of  the  building  association  scheme,'  ac- 
cording to  Endlich  (Bldg.  Ass'nSi  sec.  122),  is  ^system  of 
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perfect  mutuality  and  reciprocity  and  equality  of  all  mem- 
bers.' No  provision  is  found  in  the  organic  law  authoriz- 
ing an  association  like  the  defendant  to  pledge  any  of  its 
assets  for  the  retirement  or  payment  of  any  of  its  stock, 
nor  is  there  any  general  power  conferred  by  statute  upon  ♦ 
loan  and  building  associations  to  issue  preferred  preferen- 
tial stock,  from  which  authority  for  pledging  its  assets  to 
secure  the  payment  of  any  of  its  stock  may  be  inferred. 
Under  such  state  of  facts,  it  must,  in  my  opinion,  be  held 
that  the  pledge  of  corporate  assets  for  the  retirement  or 
payment  of  a  certain  class  of  its  stock,  in  preference  to 
others,  is  so  violative  of  elementary  requirements  of  equal- 
ity and  mutuality  as  to  be  absolutely  void."  We  fully  con- 
cur, therefore,  in  the  chancellor's  judgment  denying  any 
preference  to  the  so-called  preferred  over  the  common 
stockholders  in  the  distribution  of  the  assets  of  this  asso- 
ciation. The  suggestion  that  the  appellees  have  not  in 
fact  paid  anything  into  the  concern  on  their  stock  is  guard- 
ed against  in  the  orders  below  by  requiuing  proof  of  all 
claims,  in  the  usual  way,  before  the  master.  The  judgment 
is  affirmed. 

The  whole  court  sitting. 


Case  30— HOMESTEAD— Mab    21. 

Spratt  Y.  Allen. 

^^29       Mol  APPEAL  FROM   BATH   CIRCUIT  COURT. 

1.  Homestead  in  Lands  Descended.— A  bona  fide  housekeeper  with 
a  family  who  acquires  land  hy  descent  is  entitled  within  a 
reasonable  time  after  the  death  of  his  ancestor  to  build  a  resi- 
dence and  move  on  to  the  land  and  his  right  to  a  homestead 
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will  be  superior  to  the  claim  of  an  antecedent  creditor  who  had 
an  execution  levied  on  the  land  before  the  erection  of  the  im- 
provements. 
2.  Same.— A  husband  is  not  entitled'  to  a  homestead  in  his  wife's 
land  prior  to  the  latt^r's  death;  and  the  fact  that  he  occupied 
^ame  far  Ihat  purpose  prior  to  the  acquisition  of  lands  by  de- 
scent will  not  preclude  him  from  claiming  a  homestead  in  lands 

so  acquired. 

\  . 
REUBEN  GUDGBLL  ft  SON  fob  appellant.      (J.  J.  NESBITT  op 

COUNSEL. 

1.  The  court  erred  lin  refusing  to  adjudge  that  the  appellant  was 

entitled  to  a  homestead  in  the  land  descended  from  his  mother. 
Dwelly  V.  Galbraith,  &c..  5  Ky.  Law  Rep.,  209;  Jewell  v.  Clarke, 
78  Ky..  388;  Miller  v.  Bennett,  11  Ky.  Law  Rep.,  391;  Meador  v. 
Meador,  10  Ky,  Law  Rep.,  784. 

2.  The  appellant  was  not  entitled  to  a  homestead  in  the  land  of  his 

wife  while  the  latter  was  yet  living.  Summers  v.  Sprigg,  18 
Ky.  Law  Rep.,  206. 

3.  The  appellee  failed  to  show  a  legal  title  to  the  land.     The  levy 

of  the  execution  created  a  mere  lien.  Ky.  Stats.,  sec.  1692; 
Morton  v.  Robards,  4  Dana,  258;  McBurnie  v.  Overstreet,  8  B. 
M.«  300;  Sharp  v«  Roe,  13  Bush,  461;  Bunnell  v.  Thompson,  12 
Bush,  118. 

COURTLAND  P.  CJHENAULT  ALSO  for  the  appellant. 

1.  The  appellant  had  no  right  to  a  homiestead  in  the  land  of  his 

wife. 

2.  The  statute  provided  that  a  homestead  right  did  not  prevail  over 

a  debt  existing  pripr  to  the  purchase  of  land  or  the  erection  of 
improvements  has  no  application  to  land  inherited  and  not  pur- 
chased. 
Citations:  Jewell  v.  Clarke,  78  Ky.,  398;  Dwelly  v.  Galbraith, 
5  Ky.  L«w  R«p.,  209;  Miller  v.  Bennett.  11  Ky.  Law  Rep.,  391; 
Meador  v.  Meador,  10  Ky.  Law  Rep.,  784;  Johnson  v.  Kessler. 
87  Ky.,  458;  iSuomiers  v.  Sprigg,  18  Ky.  Law  Rep.,  206. 

C  W.  GOOI>PASTBR  fob  the  appellee. 

Inasmuch  as  appellant  owns  a  curtesy  in  his  wife's  135 
acres  of  land  whdch  they  bad  used  and  oocuipied  as  a  home- 
stead, prior  to  the  death  of  the  appellant's  mother,  appellant 
was  entitled  to  a  homestead  in  that  land  and  not  in  the  land 
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inherited  from  his  mother.    Vanmeter  v.  Vanmeter's  Assignee, 
12  Ky.  Uaw  Rep.,  215. 

JUDGE  PAYNTEJR  dexivebed  the  opinion  of  the  coubt. 

The  appellant,  Spratt,  is  a  son  of  Mary  A.  Spratt,  who 
died  March  10, 1896,  seized  ai^d  possessed  of  a  tract  of  land 
containing  105  acres,  near  Sharpsbtirg,  and  he  inherited 
from  his  mother  one-twelfth  of  it.  At  the  time  of  her 
death  he  was  living  on  a  tract  of  land  owned  by  his  wife, 
and  on  April  1st  following  he  moved  with  her  upon  the  105- 
acre  tract,  and  lived. in  the  house  formerly  occupied  by  his 
mother,  until  the  tract  was  partitioned,  which  occurred  in 
the  course  of  a  few  months,  and  there  was  assigned  to  him 
11  acres.  He  built  a  house  upon  the  land,  and  moved  into 
it  five  days  after  it  had  been  assigned  to  him,  and  now 
claims  it  as  his  homestead.  His  interest  in  the  land  was 
sold  under  an  execution  in  favor  of  the  appellee  whilst  he 
lived  upon  it,  though  the  exe^eution  was  levied  ujpon  it 
March  10,  1896.  The  debt  upon  which  the  judgment  was 
rendered  was  one  which  existed  prior  to  the  death  of  his 
mother.  His  wife  continued  to  own  the  tract  from  which 
-they  had  moved.  The-  appellee  instituted  a  proceeding  to 
recover  possession  of  the  land,  and  claimed  it  under  a 
purchase  at  the  execution  sale.  The  appellant  denied  his 
right  to  recover  possession,  and  in  his  answer  the  facts 
appear  which  we  have  stated.  To  that  answer  the  court 
sustained  a  demurrer,  and  rendered  judgment  against  him 
in  favor  of  the  appellee  for  the  possession  of  the  land. 

The  fact  that  the  debt  for  which  the  appellant's  land  was 
sold  was  contracted  prior  to  his  mother's  death  does  not 
deprive  him  of  the  right  to  claim  it  as  a  homestead.  The 
statute  is  to  the  effect  that  a  party  is  not  entitled  to  claim 
a  homestead  against  a  debt  or  liability  which  existed  prior 
to  the  purchase  of  the  land,  or  the  erection  of  the  improve- 
ments  thereon. 
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It  was  held  in  Jewell  y.  Clark's  lEx'r,  78  Ky.,  398,  where 
a  party  acqaire^  land  by  descent,  and  not  by  purchasCy  he  is 
entitled  to  claim  a  homestead  in  it  against  pre-existing 
debts. 

Dwelly  V.  Gailbraith,  5  Ky.  Law  Rep.,  209,  is  to  the  same 
effect. 

In  Miller  v.  Bennett,  11  Ky.  Law  Rep.,  391,  [12 
8.  W.,  194],  it  appeared  that  the  land  had  descend- 
ed to  the  debtor  from  his  father;  that  about  four  months  af- 
ter his  father's  death,  and  about  ten  days  after  the  parti- 
tion of  the  land  in  which  he  had  an  interest,  he  moved  upon 
it,  and  resided  there  with  his  family — the  court  holding 
that  he  was  entitled  to  a  homestead  against  one  who  had 
purchased  his  undivided  interest  at  a  sale  under  execution 
prior  to  his  occupancy,  and  that  the  delay  in  moving  upon 
the  land  was  not  unreasonable. 

One  to  whom  land  descends  has  a  reasonable  time  after 
be  thus  acquires  an  interest  in  it  to  move  upon  it  and  claim 
a  homestead  therein. 

The  views  we  have  expressed  are  supported  by  Meadbr 
V.  Header,  88  Ky.,  27,  [10  S.  W.,  651]. 

It  is,  however,  insisted  that  because  the  wife  of  the  ap- 
pellant owned  a  tract  of  land  containing  135  acres,  worth 
f40  per  acre,  from  which  he  moved  to  the  land  in  contest, 
he  is  not  entitled  to  a  homestead  in  it.  His  wife  still  lives, 
and  he  is  not  entitled  to  a  homestead  in  her  land  during 
her  life.  It  is  only  at  the  death  of  the  wife,  if  at  all,  that 
a  husband  can  claim  a  homestead  in  her  land.  Whilst  the 
wife  lives  the  husband  is  no  more  entitled  to  have  assigned 
to  him  out  of  her  land  a  homestead,  as  exempt  from  the 
payment  of  his  debts,  than  he  would  out  of  that  owned  by 
anybody  else.  Summers  v.  Sprigg,  16  Ky.  Law  Rep.,  206, 
[35  S.  W.,  1033] 
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The  exemption  which  the  law  gives  him  is  of  his  own 
property,  not  'that  of  his  wife.  Her  'property  is  not  liable 
to  the  payment  of  his  debts.  Johnson  v.  Kessler,  87  Ky., 
460,  [9S.  W.,394]. 

Counsel  for  appellant  relies  upon  the  case  of  Vanmeter 
V.  'Vanmeter's  Assignee,  12  Ky.  Law  Rep.,  214,  [13  S.  W., 
924],  to  sustain  bio  position.  If  Vanmeter's  wife  was  liv- 
ing at  the  ,time  the  homestead  was  assigned  to  him,  the 
case  is  utterly  inconsistent  with  the  principles  announced 
in  the  cases  cited  above,  and  disregards  the  statute  which 
allows  a  husband  who  is  a  horni  fide  housekeeper  with  a 
family  a  homestead  ou»t  of  his  own  land.  The  demurrer 
admits  the  facta  to  be  true,  and  from  them,  as  they  appear 
in  the  answer  of  the  appellant,  he  is  entitled  to  hold  the  11 
acres  of  land  as  a  homestea(^.  The  judgment  is  reversed 
for  proceedings  consistent  with  this  opinion. 


Case    31— ACTION    ON    NOTE-Maboh    22. 

Cunningham's  Administrator,  Etc.  v.  Speagle. 

APPEAI.  FROM    PAYETTE   CIRCUIT   COUBT. 

1.  EvTOENCH — Tbans ACTION    WiTH    DECEDENT. — In    an    action    on    a 

promissory  note  alleged  to  have  been  executed  by  mark  by  a 
^person  who  is  dead  at  the  time  of  the  trial  the  plaintiff  is  not  a 
competent  witness  to  prove  either  (1)  the  execution  of  the 
writing  by  the  decedent,  or  (2)  the  hand-writing  of  the  attest- 
ing witness,  or  (3)  the  execution  of  an  exectuory  contract  out 
of  which  the  note  was  claimed  to  have  arisen. 

2.  Same. — In  such  an  action  it  is  error  to  permit  plaintiffs  attorney 

to  testify  as  to  a  credit  on  the  note  and  especially  to  detail  the 
statements  made  to  him  by  the  plaintiff  with  reference  to  such 
payment. 

3.  Attobnet — ^Misconduct  or. — It  was  error,  if  objected  to,  to  per- 
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mit  counsel  for  the  plaintiff  to  state  to  the  jury  his  reasons  for  not 
•bringing  as  witnesses  the  members  of  the'  family  of  the  attest-' 
ing  witness  to  prova  the  genuineness  of  his  signature. 

B.  T.  SOUTHGATB  and  GEORGE  R.  HUNT  fob  the  appellant. 

1.  It  was  error  to  permit  plaintiff  to  state  that  she  saw  Armstrong 

sign  his  name  to  the  note  as  an  attesting  witness^  and  furth^, 
that  she  was  familiar  with  the  signature  and  hand-writing  of 
Armstrong  and  that  his  name  as  it  appeared  in  the  note  was  in 
his  hand-writing.  CiTil  Code,  sec.  606,  sub-sec.  2;  Holliday  v. 
McKinnie.  22  Florida,  153;  Maverick  v.  Marvel,  90  N.  Y.,  656; 
'Koehler  v.  Adler,  91  N.  Y.,  657;  Berry  v.  Stervens,  69  Maine,  290; 
Jones  on  Evidence,  vol.  3,  793;  Gist  v.  Gaust,  30  Ark,  285; 
Anchamipaugh  v.  Schmidt,  72  Iowa,  656;  Howard  v.  Zimpleman, 
14  S.  yi,  R.,  69;  Dicken  v.  Winters,  169  Penn.  St,  126;  Hurry 
V.  Kline,  93  Ky.,  853;  Hardin's  Admr.  v.  Taylor,  78  Ky„  593. 

2.  The  verdict  is  not  suixported  by  the  evidence. 

3.  It  was  misconduct  of  counsel  for  the  defendant  to  comment  in 

his  argumnent  to  the  jury  upon  the  deposition  which  had  been 
excluded  by  the  court. 

(No  appearance  for  the  appellee.) 
JUDGE  GUFFY  deuyered  ^he  opinion  of  the  court. 

On  the  17th  of  February,  1896,  the  plaintiff  (now  appel- 
lee), Ella  C.  Speagle,  Instituted  this  action  in  the  Fayette 
circuit  court  against  the  appellants.  It  is  substantially 
alleged  in  the  petition  that  Rachel  Cunningham  on  the  9th 
of  June,  1887,  executed  to  the  plaintiff  her  promissory 
note  for  f  150^  due  in  36  months,  with  interest  at  6  per  cent. 
The  petition  also  shows  that  the  obligor  is  dead,  and  that 
Marshall  is  her  administrator,  and  that  the  other  defend- 
ants are  heirs  at  law.    Said  note  reads  as  follows: 

''Lexington,  Ky.,  June  9th,  1887.  Thirty-six  months  after 
date,  I  promise  to  pay  to  Ella  C.  Speagle  one  hundred  and 
fifty  dollars,  with  interest  at  six  per  cent. 

hor 

"Rachel  X  Cunningham. 

mark 

'^Witness:    J.  M.  Armstrong." 


Digitized  by 


Google 


280 KENTUCKY  REPORTS.  [Vol,  106 

Cunningham's  Admr.,  ftc.,  r.  9peagle. 

It  further  appears  from  the  petition  that  the  note  is 
entitled  to  a  credit  of  |12.50  as  of  the  date  of  the  note. 

The  first  paragraph  of  the  answer  is  a  plea  of  non  est 
factum,  and  the  second  paragraph  pleads  no  considera*tion. 

The  reply  denies  that  the  note  was  without  considera- 
tion, but  does  not  show  what  the  consideration  was.  A 
jury  trial  resulted  in  a  verdict  and  judgment  for  plaindff 
for  1137.50,  with  interest  ''from  this  date,"  and  costs.  The 
date  of  the  rendition  of  the  judgment  seems  to  be  Febru- 
ary 5,  1897.  Defendants'  motion  for  a  new  trial  having 
been  overruled,  they  prosecute  this  appeal. 

The  grounds  relied  on  for  a  new  trial  are,  in  substance,  as 
follows:  (1)  Error  of  the  court  in  admitting  improper 
and  incompetent  evidence  to  go  to  the  jury,  and  in  exclud- 
ing proper  and  competent  evidence  (2)  Because  the  ver- 
dict is  not  sustained  by  the  evidence,  and  is  contrary  to  the 
law.  (3)  Because  of  misconduct  of  plaintiff's  attorney  in 
commenting  on  evidence  in  his  argument  before  the  jury. 

The  plaintiff  was  introduced  as  a  witness  on  her  own  be- 
half, and  stated  that  she  knew  Rachel  Cunningham,  and 
had  known  her  from  childhood,  and  that  she  died  in  1890^ 
or  1891,  and  had  no  property,  that  witness  knew  of,  except 
her  home,  on  De  Rood  street.  J.  M.  Armstrong  was  a 
tenant  of  witness  in  1887,  and  died  in  1890.  She  was  then 
asked  whether  she  saw  J.  M.  Armstrong  s'gn  his  name  a:s 
attesting  witness  to  the  note,  to  which  objection  was  made 
by  defendants,  and  sustained  by  the  court.  She  was  next 
asked  whether  or  not  she  was  familiar  with  the  handwrit- 
ing of  J.  M.  Armstrong,  from  having  seen  him  write.  She 
answered:  "Yes;  I  am.^'  The  next  question  was:  *THien, 
from  your  familiarity  with  his  handwriting,  I  will  ask  you 
whether  his  name,  as  appears  on  that  note,  is  his  hand- 
writing.    Is  that  his  handwriting?"  Defendants  objected. 
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which  objection  was  overruled,  with  exceptions.  The 
witness  answered:  **Yes;  that  is  his  wilting — his  sigiia- 
tare,"  The  note  was  then  offered  in  evidence,  and  over 
defendants'  objection  was  read  to  the  jury,  and  also  shown 
to  them.  The  contract  was  then  shown  to  the  witness, 
which  was  also  attested  by  the  signature  of  J.  M.  Ann- 
strong,  and  over  the  objection  of  defendants  she  was  per- 
mitted to  prove  the  handwriting  of  Armstrong;  and  the 
contract  was  then  read  in  evidence.  The  contract  reads 
us  follows: 

'^Lexington,  Ky.,  June  9th,  1887.  This  contract  between 
Ella  C.  Speagle  and  Rachel  Cunningham,  made  this  day, 
witnesseth  that  Ella  C.  Speagle  agrees  to  loan  Rachel 
Cunningham  the  sum  of  one  hundred  and  fifty  dollars,  to 
be  paid  in  installments  as  Rachel  Cunningham  needs  it; 
and,  as  soon  as  the  entire  one  hundred  and  fifty  dollars  is 
l>aid,  Rachel  Cunningham  agrees  to  execute  a  mortgage  to 
Ella  C.  Speagle  on  her  house  on  De  Rood  street.  Rachel 
Cunningham  authorizes  Ella  C.  Speagle  to  sign  her  name 
to  all  receipts,  to  the  amounts  delivered  to  her,  when  they 
are  delivered. 

"Ella  C.  Speagle. 

her 

"Rachel  X  Cunningham. 

mark 

"Attest:    J.  M.  Armstrong." 

The  testimony  of  plaintiff  tends  to  show  that  she 
<p1aintiff)  was  at  the  time  worth  several  thousand  dollars, 
and  that  Rachel  Cunningham  was  an  old  negro,  probably 
G5  years  old;  that  she  was  very  poor,  and  had  nothing  ex- 
cept her  proi)erty  on  De  Rood  street,  which  was  worth 
1150  or  |200;  and  that  she  made  a  living  by  washing  for 
negroes,  and  raised  a  little  garden  in  her  yard. 
Armstrong     was     a     brakeman     on     the      Cincinnati 
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Southern  Bailroad,  and  he  died  ia  1890  or  1891.  His  mother 
^nd  family  live  in  Lexington.  I  have  seen  him  write  a 
number  of  times,,  but  I  have  no  writing  done  by  him.  I  am 
not  in  the  habit  of  lending  money  to  negroes." 

It  was  then  admitted  that  the  note  and  contract,  and 
the  name  of  Bachel  Cunningham  signed  thereto,  are  all 
in  the  handwriting  of  plaintiff,  Ella  C.  Speagle. 

The  next  witness  was  the  attorney  for  plaintiff,  who 
stated  that  he  was  the  abtorney  for  plaintiff,  and  that  he 
put  the  J12.50  credit  on  the  back  of  the  note  sued  on,  and 
that  he  put  the  credit  there  at  plaintiff's  request;  she  hav- 
ing told  him  that  she  had  furnished  |12.50,  less  than  the 
?150.  To  all  these  statements  defendant's  attorney  ex- 
(•epted. 

Plaintiff's  attorney  then  offered  in  evidence  various  re- 
ceipts, purporting  to  be'  the  receipts  of  Bachel  Cunning- 
ham to  Speagle,  in  amounts  from  one  to  three  dollars,  all 
in  Speagle's  handwriting,  and  signed,  "Bachel  Cunning- 
ham, her  mark;"  but  no  mark  is  put  in,  and  no  attesting 
witness. 

George  Stout  testified  that  J.  M.  Armstrong  was  his 
brotther-in-law,  and  that  he  had  known  him  all  his  life;  that 
Armstrong  could  write  his  name,  but  not  well;  that  wit- 
ness was  familiar  with  his  handwriting,  and  knew  his  sig- 
nature. Armstrong's  alleged  signature  being  shown  to 
him,  he  saia:  **That  is  not  his  signature.  He  can  not 
WTite  near  that  well.  Am  positive,  from  my  familiarity 
wi»th  his  handwriting,  that  it  is  not  his  writing.  I  knew 
Bachel  Cunningham  very  well  and  she  was  very  poor;  had 
nothing  but  her  house  and  lot  on  De  Bood  street,  and 
washed  for  negroes."  The  statement  of  counsel  in  his  ar- 
gument, complained  of,  is  as  follows:  "In  reply  to  Mr. 
Southga'te's   comment   on   my   not   bringing  Armstrong's 
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family  here  to  prove  his  signature,  I  will  say  that  this  was 
originally  a  chancery  case,  and  in  such  cases  depositions 
are  allowable,  and  I  took  the  deposition  of  Underwood, 
who  was  Armstrong's  father-in-law,  to  prove  his  signature, 
but  the  court  would  not  allow  it  read;  and  my  client  ought 
not  to  suffer  on  account  of  the  ignorance  of  her  attorney." 
To  all  of  which  defendants  objected  and  excepted. 

It  is  perfectly  manifest  that  the  court  erred  in  allowing 
plaintiff's  attorney  to  testify  as  to  the  $12.50  credit  be- 
ing placed  upon  the  note,  and  especially  to  detail  the  state- 
ment made  concerning  the  same  to  him  by  the  plaintiff. 
We  are  further  of  opinion  that  the  statement  of  the  at- 
torney in  his  argument  to  the  jury  should  not  have  been 
iiiade  or  permitted,  if  objected  to.  The  receipts  offerec^^ 
in  evidence  do  not  appear  to  be  copied  in  this  record,  and 
we  can  not,  therefore,  pass  on  the  question  of  their  admis- 
sibility as  evidence.  We  are  further  of  opinion  that  the 
execution  of  the  so-called  contract  in  regard  to  the  mort- 
gage should  not  have  been  admitted,  first,  because  its  exe- 
CQtion  was  not  sufficiently  pi-oven,  if,  indeed,  the  contract 
was  evidence  at  all,  which  might  be  well  doubted. 

It  is  earnestly  insisted  for  appellants  that  the  court 
erred  in  allowing  plaintiff  to  testify  that  the  signature  of 
the  subscribing  witness  to  the  note  was  the  handwriting 
or  genuine  signature  of  the  witness.  Subsection  2,  of  sec- 
tion 606,  provides,  in  substance,  that  no  person 
shall  testify  for  himself  concerning  any  verbal  statement 
of,  or  any  transaction  with,  or  any  act  done  or  omitted  to 
be  done  by  an  infant  under  fourteen  years  of  age,  or  by  one 
who  is  of  unsound  mind  or  dead,  when  such  testimony  is 
offered  to  be  given,  except  for  the  purpose  and  to  the  ex- 
tent of  affecting  one  who  is  alive,  aiid  who,  when  over  four- 
teen years  of  age  and  of  sound  mind,  heard  such  statement, 
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or  was  present  when  such  transaction  took  place  or  when 
such  act  was  done  or  omitted;  subject,  however,  to  sev- 
eral exceptions  as  stated  in  the  Code,  none  of  which  are 
claimed  to  exist  in  the  case  at  bar. 

The  main  question  for  decision  is  whether  the  proof  of 
the  genuineness  of  the  handwriting  of  the  witness  can  be 
made  by  ttie  plaintiff  herself,  the  alleged  obligor  being 
dead.  It  has  been  repeatedly  held  by  this  court  that  the 
object  of  the  statute  supra  was  to  place  ♦the  decedent  and 
his  live  antagonist  upon  a  perfect  equality,  and,  inasmuch 
as  the  decedent  could  not  speak  or  testify  of  the  transac- 
jtion,  that  the  party  claiming  'the  right  to  enforce  the  same, 
or  deriving  a  benefit  therefrom,  should  not  be  heard  to  tes- 
tify in  respect  thereto. 

It  is  said  in  Underbill  on  Evidence  (page  441):  ^'The  rule 
excluding  the  evidence  of  a  personal  transaction  with  a  de- 
ceased pers'on  operates  to  prevent  the  survivor  from  testi- 
fying to  the  contents  of  a  letter  sent  to  the  deceased,  or  to 
the  fact  that  the  letter  was  delivered  to  him,  though  it  does 
not  prevent  'the  introduction  of  the  writing  executed  by 
him.  The  writing  can  not  be  explained  by  the  testimony 
of  a  party  or  interested  witness.     *     *     *" 

And  on  page  442  it  is  said:  "The  prohibition  of  the  in- 
troduction of  evidence  of  a  personal  transaction  with  de- 
ceased  should  be  construed,  not  only  to  prevent  the  intro- 
duction of  direct  proof  of  such  a  transaction,  but  to  pre- 
vent i'ts  proof  by  indirection  as  well;  So  the  surviving 
party  ought  not  to  be  permitted  to  attempt  to  prove  a 
transaction  inferentially  by  offering  evidence  tha»t  some 
third  person  did  not  do  the  thing  which  deceased  is  alleged 
to  have  done,  or  by  disconnecting  any  particular  fact  from 
its  surrounding*,  and  prove  it  as  a  seemingly  independent 
fact,  when  in  •truth  it  originated  in,  was  caused  by  or  was 
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connected  wjth  a  personal  transaction,  evidence  of  which 
is  inadmissible.''  •    • 

In  Jones  on  Evidence,  vol.  3,  Eiec.  793,  it  is  said:  'The 
term  'transaction/  which  is  used  in  nearly  all  the  statutes, 
has  not  been  given  any  very  definite  meaning  by  the  counts. 
Whatever  may  be  done  by  one  person  which  affects  an- 
other's rights,  and  out  of  which  a  cause  of  action  may  arise, 
is  a  transaction.  It  is  a  broader  term  than  'contract,'  for 
while  every  contract  is  a  transaction,  every  transaction  is 
not  a  contract.  But  the  courts  have  interpreted  the  term 
as  the  justice  of  each  case  seemed  to  demand,  rather  than 
by  any  abstract  definition,  as  will  be  seen  by  a  few  of  the 
decided  cases.  The  execution  of  a  note  by  a  deceased  per- 
son, or  the  delivery  of  a  letter  or  of  pi*operty,  is  such  a  trans- 
action  with  the  deceased  as  to  render  the  adverse  party 
incompetent  to  testify  to  the  same,  under  the  statute.  •  • 
Nor  can  he  testify  that  the  account  sued  on  is  correct,  or 
that  the  work  done  has  not  been  paid  for,  or  as  to  the 
kind  of  work  done,  or  what  pay  .  was  expected  for  the 
same,  or  that  the  note  in  question  had  been  paid,  or  that 
the  money  had  been  deposited  with  the  deceased  or  in- 
competent person." 

The  supreme  court  of  Florida,  in  Holliday  v.  McKinne, 
22  Fla.  161,  had  under  consideration  the  question  of  prov- 
ing th<e  signature  of  a  deceased  person  to  a  writing.  In 
that  case  the  witness  was  permitted  to  answer  that  the 
signature  was  in  the  handwriting  of  E.  K.  Holliday,  de- 
ceased; the  object  being  to  prove  the  execution  of  the 
writing.  The  question  as  to  whether  McKinne  was  com- 
petent to  prove  the  signature  to  the  bill  of  sale  was  raised 
by  exception  to  the  question  and  answer.  The  court  then 
said:  "The  statute  provides  that  'no  party  to  such  action 
or  proceeding,  nor  any  person  interested   in  the  event 
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thereof,  f  ♦  ♦  shall  be  examined  as  a  witness  in  re- 
gard to  any  transaction  or  communication  between  snch 
witness  and  tbe  person  at  the  time  of  such  examination  de- 
ceased^  etc.,  etc.  The  bill  of  sale  alleged  to  have  been 
signed  by  the  deceased  transferred  title  to  the  property 
therein  mentioned  to  the  plaintiff.  Was  not  sach  transfer 
the  very  transaction  which  consummated  the  right  of  plain- 
tiff to  the  recovery,  and  upon  which  alone  he  based  his 
right  of  action?  The  word  ^transaction'  is  defined  to  mean 
4he  doing  or  performing  any  business;  the  management 
of  an  affair.' "  On  pages  162  and  163  it  is  said:  "It  seems 
to  us  that  the  proof  of  the  signature  to  the  bill  was  prov- 
ing the  very  'transaction,'  or  proving  both  the  acts  and 
doings  of  the  plaintiff  and  the  defendant  which  amounted 
to  consummating  the  sale  of  the  property  by  defendant 
to  this  plaintiff.  The  sale  of  the  property  and  the  execu- 
tion of  the  bill  of  sale  was  the  'transaction,'  and  the  proof 
of  the  bill  of  sale  was  proof  of  the  transaction." 

In  Bruster  &  Maverick  v.  Marvel,  90  N.  Y.,  656,  the  New 
York  Court  of  Appeals,  in  substance,  said:  "Lt  seems  that 
when  the  mere  fact  that  a  party  has  had  conversations 
with  a  deceased  person,  to  whom  the  opposite  party  stands 
in  the  relation  specified  in  'the  provisions  of  the  Code  of 
Civil  Procedure  in  reference  to  the  testimony  of  parties 
(section  829)  is  a  material  question,  it  is  not  competent  for 
such  party  to  testify  that  he  had  the  conversation.'* 

In  Koehler  v.  Adler's  Admr.  91  N.  Y.,  657,  it  was  claimed 
by  plaintiff  that  the  loan  was  made  by  check  given  by  him 
to  defendant's  intestate.  The  defendants  claimed  that  the 
check  was  given  in  the  business  of  the  Stonewall  Oil  Com- 
pany, of  which  corporation  deceased  was  president,  and 
plaintiff  treasurer.  The  latter  kept  no  separate  bank 
account  of  the  funds  of  the  corporation,  but  deposited  them 
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in  his  own  name^  and  dre>v  his  individual  checks,  which 
payments  were  made  on  corporate  contracts  or  liabilities. 
The  plaintiff  offered  himself  as  a  witness  on  the  trial,  and 
was  asked  by  counsel  whether  the  check  in  question  had 
anything  to  do  with  the  affairs  of  the  Stonewall  Oil  Com- 
pany. This  was  objected  to  on  the  ground  that  it  called  for 
a  personal  transaction  with  the  deceased,  and  was  incom- 
petent, under  section. 829  of  the  Code.  The  objection  was 
sustained,  and  it  was  claimed  that  the  ruling  of  the  court 
in  excluding  the  evidence  was  erroneous.  The  court  then 
said:  ^'We  are  of  opinion  that  this.  i)oint  is  not  tenable.^ 
The  check,  on  its  fajoe,  imported  a  personal  transaction 
between  the  plaintiff  and  the  intestate.  The  point  in  issue 
was  whether  it  related  to  an  individual  transaction  of 
Koehler%  or  to  a  transaction  by  him  as  treasurer  of  the 
Stonewall  Oil  Company.  The  giving  of  the  check  was  con- 
sistent with  either  theory,  and,  when  the  witness  was 
asked  whether  it  had  anything  to  do  with  the  affairs  of  the 
Stonewall  Oil  Company,  he  was  called  upon  by  his  answer 
to  characterize  the  transaction  either  as  an  individual  or 
a  corporate  one.  The  answer  to  the  question  would  neces- 
sarily show  what  the  transaction  was,  and  the  plain  pur- 
pose of  the  inquiry  was  to  negative  the  possible  inference 
from  the  circumstances  that  the  check  was  given  by  the 
plaintiff  as  treasurer  of  the  oil  company.'' 

In  Howard  v.  Zimpleman  (decided  by  the  supreme  court 
of  Texas)  [14  S.  W.,  59],  the  court,  in  discussing  the  ques- 
tion nnder  consideration,  said:  "It  is  error  to  allow  plain- 
tiff to  testify  as  to  his  reception  of  the  instrument  through 
the  post  ofBce  with  a  certain  post  mark,  for  the  purpose  of 
proving  the  delivery  thereof  by  the  deceased  grantor,  since 
such  delivery  is  a  ^transaction*  with  the  deceased,  within 
the  meaning  of  Rev.  St.  Tex.  art.  2248,  prohibiting  a  party 
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to  an  action  against  the  heirs  of  a  deceased  person  from 
testifying  as  to  any  transaction  with  snch  decedent." 

In  Hutry  v.  Kline,  93  Ky.,  358,  [20  S.  W.,  277],  it  appears 
that  appellee  executed  a  note  to  J.  T.  Irvin,  who  assigned 
it  to  appellant.  The  appellee  pleaded  no  consideration,  and 
was  permitted  to  testify  as  to  what  took  place  concerning 
the  execution  and  consideration  of  the  note  between  him- 
self and  Irrin,  who  had  died.  The  court  in  that  case  said: 
**And  the  decisive  question  before  us  is  whether  that  testi- 
mony is  competent;  as,  without  it,  his  only  defense  must,  as 
the  record  now  appears,  fail."  The  court  then,  after  quot- 
ing sections  605  and  606  of  the  Qode,  said:  "If  Irvin  had 
died  owner  of  the  note,  and  this  was  an  action  by  his  per- 
sonal representative  to  recover  judgment  thereon,  or  even 
if  api)ellant  had,  by  reason  of  the  assignment  to  him,  re- 
course on  decedent's  estate,  the  testimony  in  question 
would,  we  think,  be  certainly  incompetent.  But  it  seemj» 
to  be  conceded  that,  if  appellant  ever  had  such  recourse, 
it  has  been  lost;  and  so  the  estate  of  the  deceased  assignor 
will  not  be  affected  by  determination  of  this  ax^tion  one 
way  or  another.  Nevertheless,  we  think  there  can  be,  ac- 
cording to  the  plain  language  used,  no  question  of  cases 
like  this  being  comprehended  by  the  exceptions  to,  and  mod- 
ifications of,  section  605  that  are  contained  in  subsection 
2  of  section  606;  for  it  is  there  provided  in  explicit  terms 
that  no  person  shall  testify  for  himself  concerning  any 
verbal  statement  of,  transaction  with,  or  act  done  or  omit- 
ted to  be  done  by,  one  who  is  dead,  when  the  testimony  is 
offered  to  be  given,  except  under  circumstances  and  con- 
ditions recited,  none  of  which  exists  in  this  case.  Yet  that 
is  precisely  what  appellee  did  do  on  trial  of  this  action  in 
the  lower  court;  for  the  statements  of  and  transactions 
with  the  deceased,  Irvin,  concerning  which  he  was  permit- 


1 


Digitized  by 


Google 


Vol.  106]  JANDABY  TERM,  1899.  289 

Cunningham's  Admr.,    &c,   y.   Speagle. 

ted  to  testify,  had  a  direct,  and,  without  doubt,  decisive^ 
bearing  in  his  favor  upon  the  only  issue  involved. 

"Before  thus  disregarding  or  restricting  the  natural  and 
obvious  meaning  of  the  words  of  a  statute,  the  court 
should  be  convinced  an  imperative  reason  for  doing  so  ex- 
ists. We  do  not  now  perceive  any  reason  for  excluding 
such  testimony  in  an  action  by  the  personal  representative 
of  one  who  is  ^ead  that  does  not  exist  in  full  force  in  a  case 
like  this. 

'*The  issue  here  presented  is  one  of  fact,  involving  an  in- 
quiry for  the  simple  truth,  not  at  all  changed  or  affected 
by  death,  but  to  be -sought  for  according  to  rules  of  evi- 
dence intendedtooperate  justly,  equally,  and  mutually  be- 
tweeu  the  parties,  no  matter  who  they  may  be.  It  does  not, 
therefore,  make  any  difference  whether  the  personal  repre- 
sentative of  a  deceased  payee  or  the  assignee  of  a  note  be 
party  plaintiff  in  an  action  to  recover  on  it;  to  permit  the 
defendant  to  testify  for  himself  concerning  what  was  said 
or  done  by  the  decedent,  thereby  affecting  the  issue  in- 
volved, without  the  presence  or  power  of  any  one  to  speak 
for  the  dead  man,  would  give  him  an  unjust  and  unfair 
advantage  in  one  case  just  as  much  as,  no  more  than,  the 
oth«r,  which  the  Legislature  did  not  intend  for  him  to  have, 
bnt  carefully  and  particularly  framed  subsection  2  of  sec- 
tion 606  to  prevent. 

"In  Harpending  v.  Daniel,  80  Ky.,  449,  the  question 
was  whether,  in  an  action  against  an  executor  to 
recover  on  a  protested  check  given  to  a  firm,  a  mem- 
ber of  the  firm,  who  had  assigned  his  interest  to  the  other 
member,  could,  under  the  Civil  Code,  testify  to  what  was 
said  and  done  concerning  time  for  presenting  the  check  for 
payment,  by  an  agent  in  reference  thereto,  who  was  then 
dead.    And  it  was  there  held  that,  as  the  agent  with  whom 
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the  transaction  was  had  was  dead,  the  opposing  party  oould 
not  testify  on  the  subject,  even  if  the  principal  was  alive, 
because,  as  said  (quoting  from  Hardin's  Adm'r.  v.  Taylor, 
,78  Ky.,  593),  The  evident  design  of  section  606  was  to 
place  parties  to  an  action,  or  those  Interested  therein,  on  an 
equal   footing  when  their  rights   are   being  passed   on.' 

-There  are  cases  cited  by  counsel  with  the  purpose  of 
sustaining  ruling  of  the  lower  court  in  this  case,  but,  with- 
out referring  to  them  in  detail,  we  are  satisfied  that  no  one, 
when  properly  understood,  sustains  the  proposition  that 
one  party,  whether  for  or  against  a  personal  representative 
or  assignee  of  one  who  is  dead,  can  testify  for  himself  con- 
cerning what  the  decedent  said  or  did  affecting  the  issue 
being  tried. 

"We  think  the  evidence  of  appellee,  to  which  reference  is 
here  made,  w«ls  clearly  incompetent,  and,  as  it  materially 
prejudiced  the  rights  of  appellant,  the  judgment  is  re- 
versed, and  cause  remanded  for  a  new  trial  consistent  with 
this  opinion." 

It  is  true  that  this  court,  in  Meazels  v.  Martin,  93  Kj., 
50,  [18  S.  W.,  1028],  decided  that  the  provisions  of  the  stat- 
ute and  Code  of  Practice  in  regard  to  the  attestation 
by  a  witness  of  a  signature,  where  the  same  is  made  by 
mark,  applies  only  to  documents  which  by  law  are  required 
.  to  be  witnessed,  and  that  a  note  signed  by  a  mark,  with- 
out an  attesting  witness,  if  in  fact  the  obligor  authorized 
his  name  to  be  signed  to  the  document,  is  valid  and  en- 
forceable, the  effect  of  which  seems  to  show  that  an  at- 
testing witness  is  not  necessary  to  the  validit}'  of  a  note 
executed  and  delivered,  although  not  signed  by  the  obligor 
in  his  own  handwriting. 

It  is,  however,  manifest  from  the  pleading 
in  this  case  that  the  execution  'and  attestation 
of  the  note  in  controversy  was  one  and  the  same  transac- 
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lion,  and  clearly,  according  to  plaintiflf's  own  averments,  a 
transaction  or  contract  had  with  the  decedent  Rachel  Cun- 
ningham; hence  it  follows  that  any  statement  of  plaintiff 
as  to  the  genuineness  of  'the  signature  either  of  the  obligor 
or  the  attesting  witness  was  proof,  of  a  transaction  ha^ 
with  a  deceased  person,  and  therefore  clearly  incompetent, 
under  all  the  authorities  hereinbefore  quoted. 

It  seems  to  be  conceded  by  appellants  that  the  genuine- 
ness of  the  handwriting,  of  the  witness  may  be  proven  by  a 
competent  witness.  At  any  rate,  that  question  is  not  pre-, 
sented  for  decision.  For  the  errors  indicated,  the  judg- ' 
ment  appealed  from  is  reversed,  and  cause  remanded  for 
a  new  trial  upon  principles  consistent  with  this  opinion. 


Cask    3^— LIQUIDATION   OF   BUILDING   ASSOCIATION— 
Mabch  22. 
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appeal  fbom  common  pleas  division  of  jeffebson  circuit  coubt. 

Building  and  Loan  Associations — Withdrawing  Stockholders 
Nor  Creditors. — In  the  liquidation  of  the  affairs  of  an  insolvent 
ibutlding  and  loan  association,  the  holder  of  paid-up  stock  who 
lias  given  notice  of  withdrawal  prior  to  the  assignment  will 
not  be^  entitled  to  preference  over  the  holderi^  of  installment 
stock.  , 

C.  B.  SBTMOUR  and  O.  H.  HARRISON  for  the  appellant. 

The  a^ellant,  under  the  facts  of  this  case,  was  a  creditor, 
and  nor  a  stockholder,  and  se  such  <was  entitled  to  preference 
over  the  stockholders  in  the  difftributdon  ot  the  assigned  assets. 

KOHN,  BAIRD  ft  SPINDLE  and  JAMES  P.  GREGORY  fob  APPEL- 


1.  The  relation  cremated  between  appellant  and  the  Globe  Building 
ft  Loan  Qompany  was  that  of  stockholder  in  the  corporation,  and 
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not  creditor  and  debtor..  By-laws,  sec.  1,  art  5;  Cook  on  Corps. 
(4tli  ed.),  vol.  1,  sec.  12.  p.  40;  Towle  v.  Bldg.  Co.,  78  Fed.  Rep.. 
688;    Styles' Appeal,^5  Pa.  St..  122;    State  v.  Bldg.  Co.,  85   0.  St, 

258;  In  re  Professional  Bldg.  Co.,  L.  R. -.,  6  Ch.,  856;  Murray 

V.  Scott  L.  R.,  9  App.,  552;  Frankfort  bridge  Co.  v.  City  of 
Frankfort,  18  B.  M.,  46;  Bank  v.  Kiefer  MilUng  Co.,  95  Ky., 
97. 

2.  Both  the   ch^arter  and  by-laws  of  the  Globe  Building  &  Loan 

Company  and  the  Statutes  of  Kentucky  forbid  the  creation  of 
any  preferences  among  members  of  a  building  and  loan  asso- 
ciation. Gen.  Stat,  ch.  56;  By-laws,  sec.  1,  art.  5;  Ky.  Stats., 
sees.  854,  857,  860,  861,  869;  Cook  on  Corps.  (4th  ed.),  voL 
1,  sees.  267,  S68,  271.  ; 

3.  Any  preference  among  members  of  a  building  and  loan  asso- 

ciation is  contrary  to  the  genius  of  such  an  organization  and 
therefore  void.  Rogers  v.  Rains,  100  Ky.,  295;  Thompson  on 
Bldg.  Assns.  (2d  ed.),  sec.  129,  p.  247;  Bertsch  y.  Bldg.  Co.,  48 
S.  W.  R.,  954;  Wall  v.  Society,  32  Fed.  Rep.,  273;  Latimer  v. 
Bldg.  Co.,  81  Fed.  Rep.,  776;  Hohenshell  v.  Bldg.  Co.,  41  S.  W.  R.. 
948;  Gibson  V.  Bldg.  Co.,  48  N.E.R.,  580;  Post  v.  Bldg.  Co.,  37S.W. 
R.,  216;  Leahy  v.  Bldg.  Co.,  76  N.  W,  R.,  625;  Towle  v.  Bldg.  Co., 
75  Fed.  Rep.,  938;  RabbHt  v.  Wilcoxen,  72  N.  W.  R.,  306;  King 
V.  Bldg.  Co.,  48  N.  E.  R.,  677;  Wierman  v.  Bldg.  Co.,  67  III.,  App., 
550. 

CHIEF  JUSTDCB  HAZBLRIGG  deltvered  the  opinion  op  the  court. 

In  May,  1895,  appellant  became  the  owner  of  fifteen 
shares  of  paid-up  stock,  at  Jf  100  per  share,  in  the  Globe 
Building  &  Loan  Company — a  building  and  loan  associa- 
tion incorporated  in  February,  1891,  under  chapter  56  of 
the  General  Statutes.  In  July,  1897,  the  association  con- 
veyed its  property  to  a  trustee  for  the  benefit  of  its  credit- 
ors; and,  in  the  action  brought  to  settle  the  assigned  es- 
tate, appellant  presented  her  claim  as  a  preferred  one,  hav- 
ing theretofore  given  a  withdrawal  notice  as  provided  in 
the  by-laws  of  the  association.  The  chancellor  overruled 
her  contention,  saying:  "All  stockholders  will  be  paid 
equally  in  proportion  to  their  respective  payments  for 
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stock,  common  ond  preferred  alike.  Both  'the  preferred 
and  common  stockholders  entered  into  a  scheme  which 
promised  unusual  profits  from  the  lending  of  their  money 
by  the  association  at  a  much  higher  rate  of  interest  than 
the  law  i)ermitted  them  individually  to  charge.  They  be- 
lieved that  the  association  might  legally  do  this,  but  it  has 
been  authoritatively  decided  to  the  contrary,  and  the  com- 
pany forced  into  insolvency  by  its  liability  for  excessive 
interested  collected  by  it. 

"All  the  stockholders  invested  their  money  in  an  enter- 
prise that  is  impossible  of  performance,  because  of  the 
statute  against  usury.  The  formation  of  the  company  was 
induced  by  a  mistake  of  law,  which  was  shared  in  by  all 
the  stockholders,  and  which  has  brought  on  a  misfortune 
common  to  all  of  them,  because  the  enterprise  contem- 
plated by  the  articles  of  incorporation  and  by  the  stock- 
holders could  not  mature.  Under  such  a  state  of  fact,  each 
stockholder  must  bear  his  proportionate  share  of  the  bur- 
den, and  he  can  not  equitably  claim  a  right  to  be  paid  in 
full  at  the  expense  of  the  other  stockholders,  who  did 
nothing  more  nor  less  than  make  the  same  mistake  of  law." 

We  think  the  chancellor  reached  a  correct  conclusion. 
This  court  has  recently  announced,  in  Beddick-Stofer's  Ap- 
peal, 20  Ky.  Law  Bep.,  1720  [50  S.  W., ],  in  Sumrall  v. 

Commercial  Bldg  Trust's  Assignee,  20  Ky.  Law  Rep.,  1801, 
[50  S.  W.,  69],  and  in  Safety  Building  &  Loan  Co.  v. 
Ecklar.  20  Ky.  Law  Rep.,  1770,  [50  S.  W.,  50], 
that  the  underlying  principles  of  such  associations 
demand  exact  equality  and  mutuality  among  all  their 
members;  and  certainly  this  is  true  when  the  members 
are  all  alike  participants  in  a  plan  supposed  by  them  to  be 
legal,  but  which  authorizes  the  exaction  of  usurious  rates 
of  interest.    Apart  from  this,  however,  while  we  do  not  in- 
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timate  that  a  diflferent  result  would  follow,  there  is  in  fact 
nothing  whatever  in  the  company's  articles  of  incorpora- 
tion authorizing  the  issuance  of  preferred  stock;  and  thei« 
certainly  is  not  in  chapter  56,  General  Statutes,  because 
the  building  and  loan  plan  is  not  mentioned. 

There  is  a  by-law  of  the  company  to  the 
following  effect:  "Paid-up  stock  may  be  with- 
drawn at  any  time  after  one  year  from  date 
of  certificate,  and  the  holder  thereof  will  receive  the 
cost  price  of  such  stock,  together  with  interest  as  follows: 
Forty-dollar  stock,  six  per  cent,  per  annum;  fifty-five  dollar 
stock,  six  per  cent,  per  annum;  seventy-five  dollar  stock, 
seven  per  cent,  per  annum,  and  one-hundred-dollar  stock, 
eight  per  cent,  per  annum — ^for  the  full  time.  This  stock 
will  also  participate  in  the  net  profits  over  and  above  the 
interest  mentioned,  and  shall  bear  their  proportion  of  ex- 
penses and  losses."  Another  by-law,  providing  for  the 
expense  fund,  fixes  a  limitation  of  eight  cents 
per  share  per  month  upon  installment  stock,  and 
six  per  cent,  per'  annum  on  paid-up  and  pre- 
paid stock.  The  body  of  appellants  certificate  of 
stock  recites  that,  "as  such  stockholder,"  she  "is  a  mem- 
ber of  said  company."  On  the  back  of  this  certificate  is 
the  following  recital:  "Terms  and  conditions:  The  Globe 
Building  and  Loan  Company  guarantees  the  prompt  pay- 
ment of  the  interest,  as  per  the  coupons,  on  the  within  cer- 
tificate, and  guarantees  to  redeem  this  certificate  at  face 
value  at  any  time  after  twelve  months  from  date  of  issue, 
provided  60  days'  notice  shall  have  been  given.  This  stock 
shall  not  participate  in  the  profits  or  losses  of  the  com- 
pany, but  prompt  payment  of  the  principal  and  interest  of 
this  certificate  shall  be  guaranteed  by  the  entire  assets 
of  the  company." 
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It  is  the  contention  of  appellant's  counsel  that 
stock  issued  upon  ithe  foregoing  conditions  is  stock 
only  in  name;  that  it  is  in  fact  a  misnomer  to  call 
the  certificate  an  evidence  of  stock;  that  the  transaction 
is  simply  a  borrowing  and  lending  of  money,  and  that  the 
appellant  is  a  creditor,  not  a  stockholder  or  member,  of 
the  association;  and  that  the  borrowing  of  money  is  not 
an  idira  vires  act.  "Every  commercial  body,"  say  counsel, 
^'whether  an  individual,  partnership  or  corporation,  must 
have  the  power  to  borrow  money.  Commerce  means  credit 
and  credit  means  the  power  to  l^orrow."  We  deem  it  nec- 
essary only  to  repeat,  without  elaboration,  our  conclusion 
heretofore  stated — ^that  the  exercise  of  such  powers  is 
wholly  foreign,  to  the  design  and  purposes  of  such  associa- 
tions.    Stofer's  Appeal  20  Ky.  Law  Rep.,  1720  [50  S.  W., 

-] ;  Safety  B.  &  L.  Assn.  v.  Ecklar,  20  Ky.  Law  Rep., 

1770;  [50  S.  W.,  50].  In  Towle  v.  Building  and  Loan  Co., 
78  Fed.,  688  it  was  said  of  such  an  association:  *'It  can  not 
borrow  money,  nor  loan  money,  except  such  as  is  paid  in  by 
its  members  in  the  manner  pointed  out  by  the  law,  nor  en- 
gage in  any  general  business  transactions.  Its  sole  func- 
tion is  to  consolidate  the  small  savings  of  the  many,  and  • 
by  a  system  of  unified  loans,  secure  advantages  to  each  con- 
tributor that  he  could  not,  perhajys,  individually  obtain. 
To  this  process  of  consolida»tion,  and  of  loaning  out  the 
gatherings  thereof,  and  their  collection  again,  with  the  in- 
terest thereon,  for  redistribution,  with  such  incidental  pow- 
ers as  are  necessary  to  make  the  process  effective,  the  au- 
thority of  the  corporation  is  strictly  confined.  The  useful- 
ness of  such  corporations,  and  their  safety,  depend  upon 
strict  limitation.  To  grant  'them,  by  judicial  implication  or 
intendment,  a  wider  amplitude  of  power,  would  destroy  the 
only  safe  assurance  on  which  they  are  granted."    Nor  does 
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it  follow  that  if  the  contract  is  declared  ultra  vires  of  the 
corporatioii,  the  fiolder  of  the  preferred  stock  is  to  be  de- 
clared a  creditor  of  the  association  when  insolvency  inter- 
Tenes.    Gibson  v.  Safety  B.  &  L.  Association,  170  111.,  44, 
[39    L.    B.    A.,    202;    48  N.    E.,    580].     The    effect    of 
denying  the    preference    does    not    invalidate    the  stock. 
Cook    on    Corp.    (4th    ed.),    sec.    271.    The    only    ground 
of  appellant's  claim  presenting  any  sort  of  plausibility  is 
that  she  has  given  notice  of  withdrawal;  but  this,  we  have 
seen  in  the  recent  appeal  of  Stofer,  cited  above,  gives  her 
no  priority  over  other  stockholders.    It  would  be  a  singu- 
lar co-operative  mutual  association  that  could  give  unequal 
privileges  to  its  stockholders,  or  base  their  priorities  on 
the  question  of  diligence  in  giving  notice.     In  respect  to 
being  purely  co-operative  and  mutual,  such  associations  are 
different  from  corporations  generally.     As   said  by  Mn 
Thompson  in  his  work  on  Building  Associations  (2d  ed., 
sec.  129) :    VThe  poor  and  illiterate  classes  were  encouraged 
to  support  it,  and  it  is  poor  policy  that  would  subordinate 
their   claims    to   a    higher    membership.''    In    Bertche  v. 
B.  &  L.  Co.,  [48  S.  W.,  954],  the  supreme  court  of  Missouri 
ftiiid:    "All  members  must  participate  equally  in  the  profits, 
and  bear  the  losses,  if  any,  in  the  sanxe  proportion.    *    * 
The  plainest  principles  of  justice  and  honesty  clearly  for- 
bid that  one  class  of  stockholders,  equally  meritorious, 
should  be  compelled  to  suffer,  that  others  may  profit  there- 
by."    In  many  of  the  courts  of  other  States,  while  the 
fundamental  principle  of  co-operation  and  equality  is  an- 
nounced in  forceful  language,  there  seems  to  have  been 
sanctioned  a  system  of  classification  of  stock  into  prefer- 
ential    groups      wholly     destructive     of     the     principle 
announced.    In  our  opinion,  there  can  be  no  preference  in 
stoc'k  among  the  members  of  a  building  and  loan  associa- 
tion.   The  judgment  below  is  affirmed. 


Digitized  by 


Google 


Vol.  106]  JANUARY  TERM,  1899.  297 

Cooksey,  ^.,  .v.  Hill,  ftc. 

Case  83-hCONSTRUCTION  OF  WILLr— Mabch  22. 

Cooksey,  Etc.  y.  Hill,  Etc. 

AFPBAI.   FBOM    WARRKN    CIRCUIT   COURT. 
IlEVISES-^COKSTBUCTION — "ChILDKZN"      DEBIGNATIKG      PUBCHASEBS, — 

Under  the  will  of  John  R.  Hill,  whJich  pravided  that  his  realty 
irfiould  be  rented  for  five  years  to  pay  his  debts  and  after  that 
period  a  certain  portion  of  same  should  be  given  to  his  daughter 
Eva  to  vest  in  her  to  her  separate  use,  but  in  the  event  she 
should  nvarry  and  die  without  children  and  leave  a  husband 
surviving  her;  then  remainder  over  to  the  husband  for  and 
during  his  natural  life  iirith  remainder  to  the  testator's  eon, 
Bradley,  If  living,  or,  if  dead,  to  his  children,  if  any;  or.  if 
none,  then  to  the  grandson  of  the  testator,  Joe  Smith;  or,  if  the 
.  said  daughter  should  die  leiiving  children,  then  the  land  should 
go  to  the  said  children,  the  child  of  said  £}va  surviving  her 
and  living  beyond  the  five-year  renting  period  provided  for 
In  the  will,  took  as  purchaser  under  the  will  of  his  grandfather; 
and  tupon  his  death  his  brothers  and  sisters  of  the  half-blood 
Inherited  the  land  to  the  exclusion  (first)  of  the  testator's  son, 
Bradley,  and  (second)  of  the  devisees  of  his  daughter,  Eva 

MITKTHBLL  &  DUBOSE  ros  the  appellants. 

1.  I>ylng  without  issue  or  children  held  to  refer  to  death  at  any 

time.  Hart  v.  Thompson,  3  B.  M.,  488;  Moore  v.  Moore,  12 
B.  M.,  660;  McKay  v.  Merrifield,  14  B.  M.,  260;  Harris  v.  Berry, 
7  Bush,  114;  Montgomery  v.  Montgomery,  11  Ky.  Law  Rep., 
88;  Varble,  Jr.,  v.  Phillips.  14  Ky.  Law  Rep.,  364. 

2.  The  testator  makes  one  disposition  of  the  estate  in   case  his 

daughter  dies  without  children,  and  another  if  she  dies  leaving 
children.  This  admits  of  but  one  possible  solution— that  he 
was  providing  for  a  successor  upon  her  death,  whenever  it  oc- 
curred. De(boe  v.  Lowen;  8  B.  M.,  623;  McNair  v.  Kawking. 
4  Bibb.,  890;  OarroH  v.  Carroll.  12  3.  M..  642;  Chrystie  v.  Phybe, 
19  N.  Y.,  »44;  Vanderaee  v.  Singerland,  103  N.  Y.,  47;  O'Ma- 
honey  v.  Burdett,  7  L.  R.,  386.  . 
8.  That  the  testator  did  not  intend  the  quality  of  the  estate  de- 
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vised  his  daughter  to  be  of  one  kind  if  she  married  and  died 
within  the  first-year  renting  titne,  is  shown  by  the  extrinsic 
facti^,  th<e  literal  meaning  of  the  words,  the  matter  under  con- 
sideration, the  context,  and  the  devise  to  her  children.  Wren 
V.  Hynes,  2  Met..  132;  Barclay  v.  Dupuy;  6  B.  M.,  98;  Allen  v. 
Farthing,  2  Mad.,  310;  Child  v.  Giblett,  3  My.,  &  M.,  71;  Cooper 
V.  Cooper,  1  K.  &  I.,  658. 

4.  It  )b  certainly  Incumbent  on  appellees  to  show  from  the  subject 

matter  of  the  demise,  or  its  purposes  and  objects,  or  the  con- 
text or  other  provisions  of  the  will  that  the  words  employed 
are  not  to  be  understood  in  their  plain,  literal  meaning.  Wil- 
liamson V.  Williamson,  18  B.  M.,  377;  Jarman's  Rules. 

5.  The  fact  that  the  testator  did  not  foresee  all   the   consequences 

of  his  disposition  is  not  reason  for  varying  the  plain  meaning 
of  the  woi;ds.    Jarman's  Rules;  Moon  v.  Stone,  19  Grattan,  326. 

6.  A  direction  by  the  testator  that  the  lands  shall  be  rented  for  five 

years  for  the  purpose  of  obtaining  money  to  pay  the  indebted- 
ness did  not  create  another  estate,  nor  defer  the  descent  of 
title  nor  possession  of  the  lands  to  the  devisees.  Bowling  v. 
Dobyns,  5  Dana,  440;  Hughes  v.  Hughes,  12  B.  M.,  115. 

7.  In  other  portions  of  the  will  the  testator  clearly  created  estates, 

the  final  vestiture  of  title  to  which  would  remain  contingent 
lor  many  years,  why  may  we  not  assume  such  wajs  his  intention 
in  the  devise  under  consideration?  Barclay  v.  Dupuy,  6  B.  M., 
98;  Wren  v.  Hynes,  2  Met,  132. 

8.  There  can  be  no  separate  estate  in  th^  absence  of  the  conjugal 

tie.    Duke's  Hrs.  v.  Duke's  Devisees,  81  Ky.,  312. 

9.  Rules  of.  construction  must  give  way  to  the  Intention  of  the  testa- 

tor; they  are  to  be  used  as  lamps  to  illuminate  the  way;  not 
bars  to  prevent  the  intention  of  the  testator  from  being  carried 
out.    Wlllfl  V.  Wills,  85  Ky.,  486. 

10.  The  estate  devised  the  daughter  wa^  limited  by  an  executory 

devise  to  her  children,  if  she  left  any  surviving. 

EDWARD  W.  HJNES  ow  same  side. 

1.  The  will  vests  title  in  the  daughter,  the  fee  subject  to  defeat  by 

marriage  and  death  leaving  either  husband  or  children. 

2.  To  make  the  words  "should  die  leaving  children"  in  the  devise 

to  his  daughter  Eva,  refer  to  a  dying  within  the  five  years  rent- 
ing period,  would  be  to  deprive  the  whole  clause  of  its  natural 
meaning,  would  be  inconsistent  with  other  provisions  of  the  will. 
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aad  would  fail  altogether  to  explain  why  there  was  a  gift-over 
upon  Eva's  death  after  marriage  and  no  provision  for  some  one 
to  take  in  the  event  of  her  death  before  marriage  and  no  gift- 
over  upon  Bradley's  death.  Wellford  v.  Snyder,  137  U.  S.,  521. 
o.  The  rule  is  that  If  there  is  a  devise  to  a  class  with  a  gift-over 
to  the  survivors  in  the  event  of  the  death,  to  one  or  a  class  with- 
out issue,  the  gift-over  will  take  effect  only  in  the  event  of  the 
death  in  the  life-time  of  testator  or  before  the  termination  of 
the  particular  estate  iH  there  be  one.  Blrney  v.  Richardson,  5 
Dana,  424;  Pool  v.  Bennlng,  9  B.  M.,  623.  The  case  of  Thackston 
v.  Watson^  84  Ky.,  206,  seems  to  have  overlooked  the  fact  that 
the  rule  vras  restricted  to  a  devise  to  a  class.  On  this  distinc- 
tion, 3  Jannan  on  Wills,  ch.  47-8-9;  29  Am.  &  Eng.  Ency.  oil 
Law.  486.  4H  502;  Pruitt  v.  Holland,  92  Ky.,  641;  Wil^s  v.  Wills, 
86  Ky.,  486;  the  case  0(f  Hoods,  &c.,  v.  Dawson,  17  Ky.  Law  Rep., 
880,  and  Crozler,  Ac,  v.  Cundall,  &c.,  18  Ky.  Law  Rep.,  116,  illus- 
trate the  rule  which  applies  where  there  Is  a  gift-over  in  the 
event  of  death  coupled  with  a  contingeQcy,'the  former  being  a 
case  where  there  was  a  gift-over  upon  the  death  of  a  remainder- 
man without  issue,  and  the  latter  a  case  where  there  was  no 
intervening  particular  estate.  The  distinction  between  the 
case  of  Wills  v.  Wills  and  the  case  at  bar  is  this — in  the  latter 
the  words  relating  to  death  are  always  coupled  with  other 
contingencies,  while  in  the  former  case  they  were  not,  the 
expression  there  being  simply  '*in  case  of  the  death." 

LEWIS  McQUOWN  fob  appixlee  hill.  , 

1.  A  devise  to  one  and  his  children,  if  he  had.  any,  created  a  fee, 

and  not  life  estate.    Bradley  v.  Skilman,  3  Ky.  Law  Rep.,  734; 
Deboe  v.  Lowen.  8  B.  M.,  624;  Wills  v.  Wills,  85  Ky.,  486. 

2.  The  words    dying  with,  or  Without  issue,  mean,  where    the  de- 

vise is  direct  and  Immediate,  death  in  the  life-time  of  the  testa- 
tor; but  where  the  distri/bution  or  possession  of  the  estate  is 
postponed  during  a  particular  estate,  then  the  dying  means 
.  death  after  that  of  the  testator  and  before  the  expiration  of  the 
particular  estate.  Birney  v.  Richardson,  5  Dana,  424;  Wills  v. 
Wills,  85  Ky.,  486;  Martin  v.  Renaker,  10  Ky.  Law  Rep.,  469; 
Trabue  v.  Terry,  10  Ky.  Law  Rep.,  345;  Cornwall  v.  Falls  City 
Bank,  92  Ky.,  881;  Pruitt  v.  Holland,  92  Ky.,  641;  Ferguson  v. 
Thomason,  87  Ky.,  519;  Wilson  v.  Bryan,  90  Ky.,  482;  Duncan 
V.Kennedy, 9 Bush, 580;   Hughesv.  Hughes,  12 B.M.,  115;  Webster 
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V.  WefbBter,  15  Ky.  Law  Rep.,  97;  Scott  v.  Best,  15  Ky.  Law  Rep., 
795. 
3.  Where  there  is  a  clear  gift,  it  can  not  be  cut  down  by  anything 
sulbsequent,  unless  the  intention  to  do  so  clearly  appears.    Ran- 
field  y.  Ranfield*  8  H.  L.  Cas.,  235. 

GRIDER  &  MOSS  i-qb  appellee  smith. 

1.  At  the  time  of  the  death  of  Eva  Hill  Cooksey  she  was  the  ab- 
solute owner  of  the  land  with  fee  simple  title  thereto  and  Clinton 
Hill  Cooksey  at  his  mother's  death  became  the  owner  of  said 
land  devised  from  his  mother  and  not  by  virtue  of  his  grand- 
lather's  will  and  by  the  provisions  of  section  1401,  Kentucky 
Statutes  (Clinton  Hill  Cooksey  dying  in  Infancy),  said  land 
descended  to  his  kindred  upon  his  mother*s  side  that  is  to 
his  mother's  brother,  H.  Bradley  Hill,  and  to  his  mother's 
v.eejBihewa,  Joseph  H.  Smith,  a  moiety  each.  These  conclusions  fol- 
low from  the  following  propositions  which  are  the  result  of  the 
various  decisions  in  this  State: 

(a)  That  when  an  estate  is  given  by' will,  which  may  be  de- 
feated upon  the  happening  of  a  contingency,  and  there  is  no 
other  period  apparent,  in  which  the  event  shall  occur,  it  shall 
refer  to  an  event  happening  within  the  life-time  of  the  testator. 

(b)  If  it  is  apparent  from  the  context  of  the  will  that  an 
event  was  referred  to  as  oocurring  after  tfle  life-time  of  the 
testator,  and  an  intermediate  estate  intervened  before  the  first 
devisee  should  come  into  possession,  it  should  be  construed  as 
referring  to  an  event  happening  after  the  death  of  the  testator, 
and  before  the  devisee  came  into  possession. 

(c)  The  contingency  will  not  be  referred  to  the  happening  of 
an  event  at  an  indefinite  time,  however  remote,  unless  the  will 
plainly  shows  on  its  face  that. this  was  the  testator's  inten- 
tion; especially  when  there  are  other  prior  periods  to  which  the 
contingency  could  apply  as  shown  in  the  will. 

Citations:  Birney  v.  Richardson,  5  Dana,  424;  Pool  v.  Benning, 
9  B.  M.,  623;  Hughes  v.  Hughes,  12  B.  M.,  115;  Duncan.  &c.. 
V.  Kennedy,  &c.,  9  Bush,  580;  Parish,  &c.,  v.  Vaughan,  &c.,  12 
Bush,  97;  Wren  v.  Hynes'  Admr.,  2  Met.,  129;  Strossman,  ex 
parte,  6  Ky.  Law  Rep.,  738;  Martin  v.  Renaker,  &c.,  10  Ky.  Law 
Rep.,  469,  345,  563;  Thackston  v.  Watson,  84  Ky.,  210;  Wills  v. 
Wills,  85  Ky.,  492;  Pruitt  v.  Holland.  13  Ky.  Law  Rep.,  867;  Wd)- 
ster's  Trustee  v.  Webster,  &c.,  15  Ky.  Law  Rep.,  97. 
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WRIGHT  ft  McBHliROT  also  roB  iths  appexles,  j.  h.  smith. 

There  is  nothing  in  the.  will  showing  that  the  testator  intended 
to  limit  hid  daughter  Eva  to  an  estate  for  life,  but  it  was  the 
obvious  ptirpose  of  the  testator  that  she  should  take  a  fee  sim- 
ple. Wills  V.  Wills.  ^5  Ky.,  486;  Jarman  on  Wills,  vol.  2,  p. 
752-3  {5th  ed.);  Hughes  v.  Hughes,  12  B.  M.,  116;  Wren  v. 
Hynes'  Admr.,  2  Met,  129;  Bimey  v.  Richardson,  5  Dana,  432. 

"W.  S.  PRYOR  FOB  APPELLEE  IN  A  PETITION  FOB  A  REItEABING.  (LETWIS 
MCQUOWN    OP    COUNSEL.) 

It  was  not  the  purpose  of  the  testator  to, confine  his  daughter 
Eva  to  a  life  estate  in  the  land  devised  to  her.  If  the  estate 
in  Eva  was  a  defeasible  fee,  the  title  must  necessarily  remain  in 
Eva,  and  never  was  divested  because  she  died  leaving  children. 
See  Wills  v.  Wills,  85  Ky^  486;  Deboe  v.  Lowen,  8  B.  M..  620; 
Crozier  v.  Cundall.  99  Ky..  202. 

EDWARD  W.  HINBS  for  appellant  in  response  to  the  petition 

FOR   A   REHE.ASIN0. 

A  fee  may  be  created  subject  to  be  defeated  upon  marriage. 
Wellford  v.  Snyder,  137  U.  S.,  524;  and  such  a  provision  is 
neither  against  public  policy  nor  unreasonable. 

JUDGE  DuRELLE  DELn^sBED  the  opinion  of  the  ooubt. 

The  will  of  John  R.  Hill,  after  reciting  that  he  was  w^ak 
in  body,  providing  for  the  sale  of  his  personalty,  with 
some  reservations  for  his  wife,  and  daughter,  and  using- 
certain  expressions,  which  indicated  his  expectation  of 
death  in  the  near  future,  provided  as  follows: 

"Item  7th.  It  is  further  my  will  and  I  give  to  my  grand- 
son, Joseph  Smith,  son  of  Charles  and  my  deceased 
daughter,  Leiia  Smith,  the  tract  or  parcel  of  land  which  I 
purchased  at  commissioner's  sale  of  the  land  of  B.C.  Smithy 
deceased,  containing  about  one  hundred  and  twenty-six ' 
acres,  and  enough  of  other  of  my  lands  adjoining  said  one 
hundred  and  twenty-six  acres  as  will  make,  including  the 
one  hundred  and  twenty-six  acres,  one  hundred  and  thirty 
acres.    .    .    .  and  if  my  said  grandson  Joseph  Smith  should 
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die  before  his  father,  Charles  Smith,  without  children,  then 
in  that  event,  and  I  so  will,  that  Charles  Smith,  his 
father,  shall  hare  said  lands  during  his  natural  life,  and  at 
his  (Charles  Smith's)  death  said  lands  to  revert  to  my  son, 
Bradley,  and  my  daughter,  Eva,  equally.  If  either  one  ot 
them  should  not  be  living  without  any  children,  then  the 
whole  to  go  to  the  survivor;  and,  if  both  be  dead  leaving 
children,  then  said  lands  to  go. to  their  children;  and,  if 
said  Eva,  Bradley  and  Joseph  Smith  should  all  die  without 
heirs  of  their  body,  then  I  desire,  after  the  life  estate  of 
Charles  Smith  in  said  one  hundred  and  thirty  acres  of 
land,  shall,  in  that  event,  go  and  descend  to  my  next 
kin. 

"Item  8th.  It  is  further  my  will  and  I  give  to  my  be- 
loved wife,  Addie,  one-third  in  value  of  the  remainder  of 
the  lands,  after  taking  out  the  one  hundred  and  thirty  acres 
above  mentioned,  including  the  house  and  garden  and  out- 
houses, for  and  during  her  natural  life,  and  at  her  death 
to  be  equally  divided  between  my  two  children,  Bradley 
and  Eva. 

"Item  8th.  It  is  further  my  will  and  I  give  to  each  one 
of  my  said  children,  Eva  and  Bradley,  all  the  balance  of 
my  lands  equally. 

"Item  9th.  It  is  further  my  will,  and  I  so  direct,  that 
the  lands  which  I  have  given  as  above  to  my  said  daughter, 
Eva,  shall  vest  in  her,  for  her  separate  use  and  benefit, 
free  from  any  husband  she  may  have;  but  in  the  event  she 
should  marry  and  die  without  any  children,  and  leave  a 
husband  surviving  her,  then  I  desire  that  such  husband 
shall  have  the  lands  so  given  as  above  to  said  Eva  for 
and  during  his  natural  life,  and  at  his  death  to  go  to  my 
son  Bradley,  if  living;  or,  if  he  be  dead,  then  to  his 
children,  if  any,  and,  if  none,  then  to  my  grandson  Jo 
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Smith;  but,  if  my  said  daughter  should  die  leaijing  children, 
then  I  desire  same  to  go  to  said  children;  but  if  it  should 
so  turn  out  that  said  grandson,  Joseph  Smithj  should  get 
.  said  lands,  and  he  sh(hild  die  without  child  or  children, 
then  I  direct  that  said  lands  go  to  the  next  of  mj  kin. 

''Item  10th.  It  is  further  my  will,  and  I  so  direct,  that 
before  any  of  the  lands  before  mentioned  shall  be  divided 
I  desire,  and  so  direct,  that  all  of  the  same  shall  be  rented 
out  for  the  space  of  five  years,  for  the  purpose  of  raising 
a  sufficient  amount  of  money  to  pay  all  of  my  just  debts 
that  may  remain  after  the  proceeds  of  the  personal  prop- 
erty shall  be  applied  thereto,  except  the  house,  and  about 
five  acres  for  garden  purposes,  for  my  wife  and  family,  but 
out  of  the  proceeds  of  said  renting  a  sufficiency  shall  be 
applied  for  the  comfortable  supjwrt  and  maintenance  of  my 
beloved  wife  and  daughter,  Eva,  during  said  flVe  years," 

His  wife,  his  son  and  daughter — of  age  and  unmarried 
— and  his  grandson,  Jo  Smith,  survived  him.  The  will  was 
probated  in  October,  1879.  In  1881,  Eva  was  married  to 
(leorge  C.  Cooksey,  who  bad  four  children — the  appellants 
in  this  case— yby  a  former  marriage.  Cooksey  died  in  1886, 
and  Eva  in  1889,  leaving  one  child,  Clinton  Hill  Cooksey, 
who  died  in  1895.  It  appears,  therefore,  that  both  Eva 
and  her  son  survived  the  five  years  renting  period  provided 
for  by  the  will.  By  last  will,  Eva  Cooksey  devised  the  land 
she  took  under  her  father^s  will  to  her  son,  Clinton.  This 
suit  was  brought  by  Bradley  Hill,  the  testator's  son,  claim- 
ing that  under  the  will  of  John  R.  Hill,  Eva  took  a  fee- 
simple  estate  in  the  lands  after  the  expiration  of  the  five- 
year  period;  that  her  will  operated  to  vest  the  estate  in 
her  son,  Clinton;  and  that  he  having  died  in  infancy,  and 
the  property  having  come  to  him  by  devise  from  his  mother, 
it  descended  to  Bradley  Hill  as  next  of  kin,  under  section 
1401,  Kentucky  Statutes. 
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Jo  Smith,  the  grandson  of  testator  and  nephew  of  Brad- 
ley and  Eva,  was  made  defendant,  and  set  up  his  claim  to 
an  undivided  one-half  of  the  property,  as  next  of  kin  on  the 
mother's  side. 

The  appellants,  who  are  brothers  and  sisters  of 
the  half  blood,  filed  •  an  answer  and  counterclaim, 
claiming  that  Clinton  did  not  take  the  land  by  inheritance 
from  his  mother,  nor  as  devisee  under  her  will,  but  became 
entitled  by  purchase  under  the  will  of , his  grandfather,  and 
that  aa  next  of  kin  they  inherited  the  land  from  him,  and 
were  entitled  to  its  possession;  as  section  1401  applies  only 
to  real  estate  derived  by  gift,-  devise,  or  descent  from  one 
of  the  parents. 

Oi)  demurrer  to  the  answer  and  counterclaim,  the  chancel- 
lor held  that  Eva  took  an  estate  in  fee,  under  her  father's 
will,  and  that  Clinton  took  title  under  his  mother's,  and 
not  his  grandfather's  will,  and  that,  as  next  of  kin  to  the 
mother,  to  whom,  under  statute  cited,  the  estate  would 
pass,  Bradley  Hill  and  Jo  Smith  shared  equally. 

The  question  for  decision  is  whether  the  will  of  John  R. 
Hill  passed  an  absolute  fee  to  his  daughter,  Eva,  in  her 
share  of  the  land,  or  a  lesser  estate;  and  this  depends  upon 
the  intent  of  the  testator,  to  be  gathered  from  the  entire 
will. 

A  number  of  cases  have  been  cited  on  behalf  of  ap- 
pellee in  support  of  a  general  rule  of  construction  claimed 
by  him  to  exist.  But,  as  said  in  the  case  of  Wills  v.  Wills, 
85  Ky.,  492,  [3  S.  W.,  002],  quoting  from  Hughes  v.  Hughes, 
12  B.  Mon.,  115:  ^'The  application  of  all  rules  of  construc- 
tion must  necessarily  be  varied  by  the  language  used  by 
the  testator,  the  object  being  to  arrive  at  his  intention, 
to  be  gathered  from  the  entire  will."  It  is  contended 
for  appellee  that  this  court  has  frequently  held  the  words 
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''dying  without  issue"  and  similar  expressions  in  wills  to 
refer  to  the'death  of  the  devisee  before  that  of  the  testa- 
tor, or  during  the  existence  of  some  particular  estate  pro- 
vided for,  upon  the  expiration  of  which  the  devise  was  to 
take  effect,  and  there  are  a  number  of  cases  that  support 
this  contention.  But  in  the  case  at  bar  a  number  of  ex- 
pressions are  used  which,  in  our  judgment,  render  the  con- 
struction contended  for  bv  appellee  impossible. 

It  seems  conceded  by  both  sides  that  one  of  the  control- 
ling motives  with  the  testator  was  to  insure  that  part  of 
his  property  which  he  devised  to  his  daughter  and  his 
grandson  being  enjoyed  by  those  of  his  own  blood,  and 
this  desire  upon  his  part  is  manifest  from  the  numerous 
provisos  inserted  in  the  instrument  to  take  effect  upon 
the  happening  of  various  contingencies.  He  seems  to  have 
had  confidence  in  the  business  ability  of  his  son,  and  gave 
him  an  absolute  fee  in  his  share.  He  provided  liberally  for  his 
grandson,  the  son  of  his  deceased  daughter,  and,  in  the 
event  of  his  (the  grandson's)  death  before  his  father  (the 
testator's  son-in-law)  without  children,  giving  to  the  son- 
in-law  an  estate  for  life,  with  the  further  provision-  that  at 
his  death  it  should  revert  to  Bradley  and  Eva.  Clearly, 
the  contingency  upon  which  the  remainder  to  the  son- 
in-law  was  to  take  effect  was  the  death  of  the  grandson 
without  children  before  Charles  Smith's  death,  whenever 
that  might  happen;  then  there  is  remainder  to  Bradley 
and  Eva;  and,  if  either  one  of  them  should  not  be  living 
(at  the  death  of  Charles  Smith),  the  whole  to  go  to  the 
survivor;  then,  if  both  be  dead,  leaving  children  (at  Charles 
Smith's  death),  the*land  to  go  to  their  children.-  And  then 
it  is  provided  that  if  Eva,  Bradley;  and  Joseph  should  all 
die,  without  heirs  of  their  bodies,  before  the  death  of 
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Charles  Smith,  the  land  was  to  go  to  the  testator's  next 
of  kin,  after  Charles  Smith's  life  estate  should  expire. 

It  will  readily  be  seen,  from  an  examination  of  item  sev- 
enth, that  the  testator  was  providing  for  a  number  of  con- 
tingencies which  might  occur  a  long  time  after  his  death, 
and  that  there  was  no  common  period  fixed  by  the  will  to 
vfhich  we  may  refer  the  taking  effect  of  the  various  re- 
mainders. This  appears  also  by  item  eighth,  where  the 
land  devised  to  the  wife  for  life  was,  at  her  death,  to  be 
equally  divided  between  his  two  children.  By  the  second 
item  eighth  he  provided  for  an  equal  division  of  the  residue 
of  his  lands  between  his  two  children.  No  restriction 
whatever  was  placed  upon  the  devise  to  Bradley,  but  re- 
strictions we^e,  by  item  ninth,  placed  upon  the  share  de- 
vised to  Eva,  and  it  is  to  obtain  a  proper  construction  of 
these  restrictions  *that  this  suit  is  brought. 

First,  he  provides  that  her  share  shall  be  separate  estate, 
in  the  event  of  her  marriage.  Then  he  provides  for  twoeon- 
tingencies:  First,  the  con»tingency  that  she  should  marry  and 
die  vdthout  children,  leaving  a  husband:.  In  that  event, 
'^then'^  the  husband  was  to  have  Eva's  share  of  the  land 
for  life,  and,  at  his  death,  to  go  to  Bradley  for  life,  or,  if 
he  should  be  dead,  ^Hhen^  to  his  children,  if  any,  and,  if 
none,  ^Hhen^^  to  the  grandson,  Jo  Smith.  I»t  is  claimed  by 
appellant  that  this  contingency  of  marriage,  death  with- 
out children,  and  a  surviving  husband,  as  well  as  the  other 
contingencies,  was  to  occur  within  the  five-year  period 
provided  for  by  item  tenth.  It  will  be  observed  tha«t  the 
remainder  provided  for  in  the  first  part  of  item  ninth  is  not 
predicated  upon  a  certainty,  as  in  the  case  where  the 
phrase  was,  in  case  she  die,  but  upon  a  contingency  which 
may  or  may  not  happen.  And  so  of  the  other  contingency 
provided  for,  viz.,  if  his  daughter  should  die  leaving  chil- 
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dren,  "then''  the  land  was  to  go  to  the  children,  without 
limitation.  But  if  it  so  turned  oxMt  that  the  grandson, 
Joseph  Smith,  should  get  the  lands,  and  he  should  die 
without  child  or  children  ''then''  the  lands  were  to  go  to  the 
testator's  next  of  kin.  It  seems  reasonably  evident  that, 
in  the  event  she  died  childless,  with  a  surviving  husband, , 
he  did  not  desire  her  to  have  the  power  to  *devise  the  land 
away  from  his  blood. 

^t  is  true  that  our  construction  of  his  intent 
will  result  in  the  lands  going  tb  those  not  of  his  blood,  a 
result  which  he  doubtless  would  have  provided  against 
but  for  the  rule  against  perpetuities.  But  "the  fact  that 
the  testator  did  not  foresee  all  ^the  consequences  of  his  dis- 
IK>8ition  is  not  a  reason  foi*  varying  it.''  Jarman,  rule 
XIII.  He  provided  against  that  result  happening  through 
the  action  of  any  of  his  descendants,  so  far  as  he  had  pow- 
er to  control  the  devolution  of  his  estate. 

We  can  not  concur  with  counsel  for  appellee  that  item 
tenth  was  intended  by  the  testator  to  fix  a  period  within 
which  the  contingencies  provided  for  were  to  take  place, 
in  order  to  give  eflfeot  to  the  remainders  over,  or  that  it 
was  intended  to  do  anything  more  than  provide  a  means  of 
paying  his  debts — ^for  the  payment  of  which  his  personalty 
was  insufficient — without  impairing  his  landed  estate, 
which  he  seems  to  have  desired  to  go  to  his  devisees  intact. 
Still  less  can  we  rea^h  the  conclusion  that  the  devise 
over  was  intended  to  have  reference  to  the  death  of  Eva 
before  the  testator.  The  expressions  used  in  the  will  in- 
dicating the  exi>ectation  of  early  dissolution  forbid  such  a 
conclusion.  He  makes  provision  for  such  contingencies  as 
'*lf  I  should  die  before  the  time  of  selling  hogs;"  "before 
time  to  sow  wheat;"  *T)efore  time  to  kill  hogs  for  next 
year," — indicating  that  he  had  in  contemplation  his  death 
soon  after  the  publication  of  his  will. 
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Again,  it  seems  highly  improbable  that  he  intended  to 
jiroyide  for  her  potential  husband  in  the  event  she  should 
marry  and  die  without  any  children  during  the  five-3'earij 
renting  period,  but  intended  to  make  no  provision  for  her 
husband  in  case  that  event  happened  immediately  after 
the  expiration  of  the  five  years;  or  that  he  intended  to  se- 
cure an  estate 'to  her  children  if  she  died  during  the  five 
years  leaving  children,  but  to  make  no  provision  for  them 
in  case  her  death,  leaving  children,  occurred  after  that 
period.  The  manifest  purpose  of  the  testator  was  to  se- 
cure the  land  for  the  maintenance  of  his  daughter  during 
'her  life,  and  that  it  should  go  to  her  children  on  l^er  death, 
provided  she  left  children. 

The  cas6  is  argued  on  behalf  of  appellee  upon  the  theory 
that  Eva  necessarily  took  either  a  life  estate  or  a  fee  sim- 
ple. This,  however  is  not  correct.  It  will  be  observed  that 
one  contingency  is  not  provided  for,  viz.,  her  death  unmar- 
ried and  childless.  And  this  leads  us  to  the  conclusion 
that  the  provision  made  by  the  second  item  eighth,  giving 
the  residue  of  the  land  equally  to  Bradley  and  Eva,  is  re- 
stricted by  the  provisions  of  item  ninth,  as  to  the  land  de- 
vised to  Eva,  into  a  defeasible  fee,  subject  to  be  devested 
upon  the  happening  of  either  of  two  events — First,  her 
death  at  any  time  without  children,  leaving  a  surviving 
hu»band;  and,  second,  her  death  at  any  time  leaving  chil- 
dren. But  in  the  event  of  her  dying  unmarried  and  child- 
less, no  restriction  was  placed  upon  the  language  used  in 
the  second  item  eighth,  and  the  fee  would  become  absolute 
in  her,  and  her  heirs  at  law  or  devisees  would  take  from 
her,  and  not  by  virtue  of  the  testator's  will.  Wellford 
V.  Snyder,  137  U.  S.,  521,  [11  Sup.  Ct.,  183]. 

It  is  unnecessary,  therefore,  to  discuss  the  cases  which 
hold  that,  in  the  absence  of  controlling  language  indicating 
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a  different  intent,  such  phrases  as  '^dying  without  issue/' 
should  be  construed  as  referring  to  death  in  the  lifetime  of 
•the  testator;  for,  as  we  have  seen,  the  will  now  under  con- 
sideration contains  controlling  language  indicating  a  dif- 
ferent intent. 

We  think  the  case  of  Deboe  v.  Lowen,  8  B.  Mon.,  616,  re- 
lied on  by  counsel  for  each  side,  is  in  point.  In  that  case 
the  testator  directed  that,  after  the  death  of  his  wife,  his 
land  not  before  disposed  of  should  be  equally  divided  be- 
tween  seven  of  his  children,  the  division  being  made  sooner 
if  any  of  them  wanted  their  part  after  marriage  or  attain- 
ing the  age  of  twenty-one;  that  his  son  James  was  to  have 
his  part  when  he  wan»ted  it;  and,  "if  he  dies  without  he^rs, 
it  is  my  will  that  it  goes  to  my  children  who  are  single 
now,  and  to  Benjamin,  my  son;  should  he  die*  with  heirs, 
I  will  the  land  to  said  heir  or  heirs  of  my  son  James." 

Said  the  court  through  Chief  Justice  Marshall:  ^'And 
as  the  first  devise  to  the  seven  is  sufficient  to  give  to  each 
a  fee  simple,  though  there  are  no  words  of  inheritance,  and 
the  devise  over  is  on  the  contingency  of  any  one  dying 
without  issue  living  at  his  death,  we  are  of  opinion  that 
according  to  the  case  o^  Pells  v.  Brown,  (Cro.  James,  590), 
each  one  took  a  fee  defeasible  on  that  contingency,  and  not 
otherwise," — referring  'to  Hart  v.  Thompson's  heirs,  3  B. 
Mon.,  486.  And  again,  after  referring  to  the  fact  that  in 
no  case  of  a  will  made  since  the  abolition  of  entails  had  the 
court  inferred  the  intention  to  create  an  estate  tail,  or 
construed  the  devise  as  creating  one  contrary  to  the  inten- 
tion, because  the  words  "dying  without  issue"  were  used 
(citing  numerous  cases),  the  court  said:  "But  when  the 
testator  makes  one  disposition  in  case  James  dies  without 
heirs,  and  in  the  same  sentence  makes  another  disposition 
in  case  h^  dies  with  heirs,  we  think  it  too  evident  to  ad- 
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mit  of  question  that  the  contingency  upon  which  each  dis- 
position depends  refers  to  the  time  of  his  death,  and  must 
be  then  determined.  Whatever  has  been  said  of  the  phrase, 
*if  he  dies  without  heirs  or  issue,'  as  being  satisfied  by  a 
failure  of  his  issue  at  any  time  after  his  death,  we  sup- 
pose the  clause,  'if  he  dies  with  hefrs  I  will  said  land  to 
said  heir  or  heirs,'  admits  of  but  one  possible  solution,  and 
must  necessarily  be  confined  to  the  time  of  his  death.'' 

In  this  case  the  court  held  that  James  took  a  defeasible 
fee,  subject  to  be  divested  upon  his  death  without  heirs  of 
his  body  living  at  the  time  of  his  death;  but  as  he  left 
heirs  it  was  held  that  the  use  of  the  word  "heirs"  instead 
of  "children"  created  an  estate  tail,  under  the  rule  in 
Shelley's  Case,  which,  under  our  statute,  became  a  fee  sim- 
ple, and  enabled  him,  by  his  conveyance,  to  bar  his  issue. 

We  deem  it  unnecessary  to  quote  from  the  authorities 
further  than  to  refer  to  the  case  of  Crozier  v.  CundalU 
1)9  Ky.,  202,  [35  S.  W.,  546],  where  in  one  clause  language 
was  used  which,  unrestricted,  would  have  given  the  fee 
simple  of  two  of  the  testator's  daughters,  but  in  a  subse- 
quent clause  it  was  provided  that,  if  either  of  them  "should 
die  without  bodily  issue,  then  such  portion  of  my  estate 
as  is  devised  to  them  shall  revert  back  to,  and  be  equally 
divided  between  the  rest  of  my  cMldren  and  the  children 
of  those  who  are  dead";  and  it  was  held  to  pass  a  defeasible 
fee,  subject  to  be  defeated  by  the  death  of  the  first  taker  at 
any  time  without  leaving  bodily  issue — citing  Thackston 
V.  Watson,  84  Ky.,  206;  Birney  v.  Richardson,  5  Dana,  424; 
Pool  V.  Benning,  9  B.  Mon.,  623,  and  numerous  other  cases. 
For  the  reasons  stated,  the  judgment  is  reversed,  And 
Ccause  remanded,  with  directions  to  set  aside  the  judgment 
sustaining  the  demurrer  to  the  answer  and  counterclaim, 
itnd  for  further  proceedings  consistent  herewith. 
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Case  34— ON  MOTION  TO  DISMISS— Mabch  23. 

Hale  V.  Grogan. 

APPEAL   FBOM    CALLOWAY   CIBCUIT   COUBT. 

1.  Appeals — Act  of  March  14,  18M. — ^An  appeal  granted  by  the 
cl«rk  of  this  court  after  the  act  of  March  14,  189$,  went  into 
effect,  from  a  judgment  rendered  before  the  passage  of  that  act 
is  suS>]ect  to  the  provisions  of  the  act;  and  unless  the  amount 
exceeds  $200,  exclusive  of  interest  and  costs,  this  court  has 
*  no  Jurisdiction. 

2  Same  •'Exclusivb  op  Intebest." — The  language  of  the  act,  "ex- 
clusive of  interest,"  excludes  interest  which  accrued  prior  to  the 
rendition  of  the  judgment. 

On  F^ruary;  15,  1899,  on  motion  of  appellee,  the  appeal  was 
dismissed;  and  afterwards  came  W.  S.  ^YOR  and  moved  the 
court  to  set  aside  the  order  of  dismissal,  and  on  his  motion 
argued: 

If  the  judgment  had  been  for  the  plaintiff  it  would  have  been 
for  more  than  f200,  and  this  judgment  would  have  borne  inter- 
est; and  it  is  the  interest  aecruing  after  judgment  that  the  stat- 
ute excludes.  Besides,  the  principal  of  the  notes  sued  on  ex- 
ceeds $200,  and  the  payments  made  did  not  amount  to  as  much 
as  the  interest. 
Citations:  N.  C.  &  St.  L.  R.  R.  v.  Mattingly,  40  S.  W-.  R.,  673; 
Johnson  v.  Louisville,  11  Bush,  532;  Bracy  v.  Bracy's  Admr., 
12  Bush,  154. 

ROBBINS  A  THOMAS  and  0RE7EIR  &  REIBD  against  the  motion 

TO   SET  ASIDE   THE  ORDER  OF  DISMISSAL. 

1.  The  appeal  granted  bslow  prior  to  the  act  of  March  14,  1898, 

was  abandoned. 

2.  The  language  "exclusive  of  interest"  means  Interest  accrued  at 

the  time  of  the  judgment. 
Citations:  Donaldson  v.  The  Security  Trust  &  Safety  Vault  Co., 
20  Ky.  "Law  Rep.,  857;  Tailor  v.  Shawley,  2  Ky.  Law  Rep.,  217; 
Kendall  v.  Spradling,  15  B.  Mon.,  33;  Jones'  Executor  v.  Flnnell, 
8  Bush,  25;  Ex  parte  McCandle,  7  Wallace,  506;  Cooley's  Const. 
Lim.,  474. 
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CHIEF  JUSTICE  HAZBLRIGO  delivebed  the  opinion  of  the  coubt. 

The  judgment  appealed  from  in  this  ease  was  rendered  on 
November  18,  1897,  and  the  appellant  (who  was  the  plain- 
tiff below,  and  whose  petition  was  dismissed)  prayed  and 
was  gi^anted  an'  appeal  in  the  lower  court.  Had  he  per- 
fected that  appeal  by  filing  his  transcript  within  the  time 
allowed  by  law,  his  appeal  would  not  have  been  affected 
by  the  act  of  March  14,  1898,  which  took  effect  June  10th 
thereafter,  as  was  held  by  this  court  in  the  case  of  Donald- 
son  V.  The  Security  T.  &  V.  Co.,  20  Ky.  L.  R.,  857,  [47  S.  W., 
763].  However,  he  abandoned  that  appeal,  and  was  grant- 
ed one  by  the  clerk  of  this  court  on  October  7,  1898;  and 
this  appeal  moves  to  dismiss,  for  the  reason  that  this  court 
has  no  jurisdiction  of  it,  because  the  amount  in  contro- 
versy is  less  than  f800,  exclusive  of  interest  and  costs. 

The  first  question,  therefore,  is:  Had  this  court,  on 
October  7,  1898,  Jurisdiction  of  appeals  from  judgments 
theretofore  rendered,  when  the  amount  in  controversy,  ex- 
clusive of  interest  and  costs,  was  less  than  f200?  We  think 
the  statute  then  in  force  answers  the  question  in  the  neg- 
ative: "No  appeal  shall  be  taken  to  the  court  of  appeals 
from  a  judgment  for  the  recovery  of  money  or  personal 
property  if  the  value  in  controversy,  be  less  than  |200  ex- 
clusive of  interest  and  costs,  nor  to  reverse  a  judgment  of 
divorce,"  etc.  After  this  law  took  effect,  this  court  had  no 
jurisdiction  to  entertain  an  appeal  taken  from  any  judg- 
ment wherein  the  amount  in  controversy  was  less  than  the 
minimum  sum  fixed  in  the  law.  The  law  was  adopted  in 
March,  1898,  but  did  not  take  affect  for  ninety  days  there- 
after, and  all  litigants  were  thus  given  an  opportunity  to 
save  whatever  privileges  they  had  in  respect  to  appeals 
from  judgments  rendered  before  the  law  took  effect. 

In  a  similar  act,  that  of  February  10,  18S0,  which  chang- 
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ed  the  minimum  jurisdiction  from  ^0  to  |100,  there  was  a 
provision  exempting  from  its  operation  all  pending  appeals, 
and  all  appeals  afterwards  taken  from  judgments  rendered 
before  the  passage  of  the  act.  There  is  no  such  exemption 
here,  and  we  must  presume  the  Legislature  intentionally 
omitted  to  provide  for  any  exception.  It  is  well  settled 
that  the  right  of  appeal  is  a  mere  privilege,  and  not  a 
vested  right.  "As  such,  it  pertains  to  the  remedy,  and  may 
bf!  modified,  abolished,  or  revised  by  the  Legislature  at  dis- 
cretion.''   2  Enc-  PI.  &  Prac.  19. 

The  remaining  question  is:  Is  the  "value  in  controversy 
less  than  f200,  exclusive  of  interest  and  costs?"  Several 
jears  before  the  suit  was  brought,  the  plaintiff's  debt  (two 
notes)  amounted  to  less  than  |200  on  its  face,  after  apply- 
ing certain  admitted  payments  theretofore  made, — the  cal- 
culation being  in  the  usual  way  where  partial  payments  are 
made.  This  principal,  however,  and  interest  'computed 
thereon  from  the  last  partial  payment  until  the  date  of  the 
institution  of  the  suit,  make  some  f281;  and  the  plaintiff 
asks  judgment  for  this  specific  sum  in  the  prayer  of  his  pe- 
tition. A  trial  on  the  issues  presented  resulted  in  a  verdict 
for  the  defendant  (appellee),  on  which*  a  judgment  was  duly 
renctered.  It  is  from  that  judgment  this  appeal  is  prose- 
cuted. 

It  is  the  conteivtion  of  appellant  that  the  amount 
or  value  in  controversy  is  the  sum  of  1281  as  shown  by  tho 
prayer  of  his  petition;  and  this  is  undoubtedly  true.  But 
this  sum  is  not  the  amount  in  controversy  unless  interest 
is  included.  The  petition  sets  out  the  notes,  with  all  the 
payments,  and  it  is  admitted  that,  unless  interest  is  com- 
puted on  the  notes  from  the  time  of  the  last  payments  on 
them  up  to  the  bringing  of  the  suit,  the  sum  in  dispute  ij< 
less  than  |200.    The  plaintiff   might  have  so  framed   his 
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prayer  (and  it  is  not  unusual  to  do  so)  as  to  ask  for  judg- 
ment for  the  face  of  his  note  less  the  credits,  with  interest 
thereon  from  their  date;  but  he  chose  to  adopt  perhaps 
the  better  plan,  and  make  the  calculation  himself.  We  do 
not  think  the  particular  method  a  plaintiff  may  adopt  in 
framing  his  prayer  in  cases  of  this  kind  can  affect  the  ques- 
tion of  jurisdiction.  In  view  of  the  statute  excluding  in 
terest  from  consideration,  the  principal  of  the  debt  is  the 
controlling  factor  in  fixing  the  value  in  controversy. 

If  the  statute  controlling  the  jurisdiction  of  this  court 
fixed  the  minimum  jurisdiction  at  a  certain  amount,  "ex- 
clusive of  costs,"  the  contention  of  counsel  would  be  tena- 
ble. The  Revised  Statutes  of  1852  fixed  the  court's  mini- 
mum jurisdiction  at  flOO  exclusive  of  interest  and  costs; 
but  afterwards  the  Civil  Code  of  1854  fixed  the  jurisdiction 
at  flOO,  exclusive  of  costs.  And  suit  was  brought  on  a  note 
for  f60.46,  with  some  14  years'  interest  thereon,  and,  the 
trial  resulting  in  a  judgment  for  the  defendant,  the  plaintiff 
brought  his  appeal  to  this  court.  On  the  question  of  juris- 
diction, this  court,  in  an  opinion  by  Judge  Simpson,  in  Orth 
&  Wallace  V.  Chitz's  Adm'r,  18  B.  Mon.,  224,  held  that  **the 
interest  upon  the  debt  constituted  a  part  of  'the  matter  in 
controversy,  and  as  it,  as  well  as  the  costs,  had  been  ex- 
pressly excluded  by  the  Revised  Statutes  from  the  compu- 
*tation  of  the  amount  necessary  to  give  jurisdiction  to  this 
court,  and  as  the  costs  only  are  excluded  by  the  provisions 
of  the  Code  of  Practice,  the  rational  presumption  is  that  the 
interest  was  not  Intended  to  be  excluded."  The  court  fur- 
ther said:  "Now,  as<the  jurisdiction  of  the  court  was  regu- 
lated by  tlie  provisions  of  the  Code,  the  Revised  Statutes 
on  the  same  subject,  having  been  previously  adopted,  were 
repealed  by  the  Code,  and  are  no  longer  in  force.  We  are 
therefore  of  opinion  that  the  interest  due  upon  the  debt  at 
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the  time  the  action  was  commenced  constituted  a  part  of 
the  amount  in  controversy/'  And  the  jurisdiction  was  up- 
held. The  reasoning  of  the  court  in  that  case  leads  irre- 
sistibly to  the  conclusion  that  the  interest  referred  to, 
in  the  expression  ^'exclusive  of  interest  and  costs,"  in  the 
Bevised  Statutes  (and,  we  may  say,  in  all  statutes  of  like 
import),  is  the  interest  prior  to  the  institution  of  the  «uit, 
and  that,  if  the  court  had  been  controlled  by  that  statute, 
instead  of  by  the  provisions  of  4he  Code,  the  interest  on 
the  note  of  f60.46  accruing  before  the  suit  was  brought, 
and  making  a  total  of  over  |100,  would  have  been  excluded 
in  arriving  at  the  amount  in  controversy. 

It  is  hard  to  see  what  interest  is  excluded  by  the  expres- 
sion, unless  it  is  the  interest  accruing  before  judgment. 
When  the  statute  excludes  costs  only,  the  interest  accruing 
on  the  judgment  is  not  estimated  in  fixing  the  jurisdiction, 
in  any  of  the  courts,  when  this  expression,  "exclusive  of 
costs,"  is  used.  Thus  in  Knapp  v.  Banks,  2  How.  73,  and  a 
long  line  of  cases  in  the  Supreme  Court  of  the  United  States, 
it  is  held  that  the  interest  accruing  on  the  judgment  before 
the  writ  of  error  is  sued  out  can  not  be  taken  into  consid- 
eration in  estimating  the  matter  in  dispute,  although  the 
statutes  regulating  the  subject  require  the  exclusion  of 
costs  only.  In  New  York  EI.  R.  Co.  v.  Fifth  Nat.  Bank, 
118  U.  S.  608,  [7  Sup.  Ct.,  23],  there  was  a  verdict  in  the 
lower  court  for  $5,000.  T^e  minimum,  amount  of  the  ap- 
pellate jurisdiction  was  any  sum  or  value  "more  than 
15,000,  exclusive  of  costs."  But  before  judgment  was 
Entered  upon  the  verdict  some  days  elapsed,  and  a  judg- 
ment was  finally  entered  for  f5,0C8.  The  court  took  juris- 
diction, saying  that  the  interes»t  accrued  before  judgment, 
and  not  after  the  judgment.  To  the  same  effect  was  the 
case  of  The  Patapsco,  12  Wall.,  451,  where  the  decree  was 
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for  |1,982,  and  interest  thereon  from  the  date  of  a  report 
theretofore  made,  which  made  more  than  J2,000  due  at  tho 
time  of  the  decree,  that  sum  being  then  the  jurisdictional 
limit.  If,  therefore,  when  nothing  about  interest  is  said  in 
the  statute  fixing  appellate  jurisdiction,  the  courts  have 
uniformly  excluded  all  interest  on  the  judgment,  it  must 
follow  that,  if  any  force  at  all  is  given  the  expression  "ex- 
clusive of  inrterest,-'  we  must  hold  it  to  refer  to  "interest 
prior  to  the  judgment.     ^ 

The  s«ame  rule  applies  to  the  defendant.  If  the  judg- 
ment had  been  for  the  plaintiff  in  the  sum  prayed  for,  the 
amount  in  controversy,  as  to  the  defendant,  would  have 
been  the  sum  of  |281,  but  the  amount  in  controversy,  ex- 
elusive  of  interest,  would  have  been  only  about  |135,  and 
no  appeal  w^ould  lie,  or,  if  taken  on  the  judgment,  would 
haye  been  dismissed  on  motion;  the  record  disclosing 
that  the  amount  in  controversy  was  less  than  1200,  exclu- 
sive of  interest  and  costs. 

The  case  of  Bracy  v.  Bracy's  Adm'r,  12  Bush, 
154,  supposed  by  counsel  to  be  precisely  in  point, 
wag  decided  under  a  provision  of  the  statute  giving  the 
court  jurisdiction  where  the  amount  in  coatroversy  was 
"fifty  dollars  exclusive  of  costs,^^  and  jurisdiction  of  the 
appeal  was  taken  on  the  ground  that  the  amount  of  the 
demand  below  was  $53.32,  consisting  of  the  principal  sum 
of  145,  and  of  $8.32  interest.  The  interest  was  held  to  be 
a  part  of  the  amount  in  controversy.  That  case  is  in  ac-  . 
cord  with  the  cases  cited  above,  and  in  no  way  conflicts 
with  our  conclusion  The  motion  to  dismiss  is  sus* 
tained. 
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Case  35— action  ON  IMPLIES)  CONTRACT— Maech  28.  'loT 

127 

Schuster  v.  White's  Administrator.  , 

APPEAL   FBOM    KEN.TON    CIBCUIT    COURT. 

Res  Adjudicat(k-^A  judgment  dismissing  an  action  for  hoard  is  no 
<har  to  a  suheequent  action  hetween  the  same  parties  for  ser- 
vices rendered  the  defendant  for  nureing  and  having  washing 
done  for  her,  the  former  action  requiring  an  express  contract 
under  tfa«  statute,  and  the  latter  an  implied  contract  only. 

M.  L.  HAItB£3SON  fob  THE  appellant. 

1.  Under  section  2178  Kentucky  Statutes,  as  construed  in  the  case 

of  Thomas  v.  Arthur,  7  Bush,  245,  an  express  contract  must 
he  alleged  and  proven,  but  a  recovery  for  nursing,  care,  atten- 
•  tion,  etc.,  could  be  had  upon  an  implied  contract.  It  devolves 
upon  the  party  who  pleads  in  bar  to  allege  definitely  and  prove 
a  state  of  facts  constituting  the  bar  and  if  the  cause  of  action 
for  nursing,  care  and  attention  arose  out  of  the  same  contract 
as  that  for  board,  the  defendant  must  huve  alleged  and  proved  it. 

2.  The  opinion  of  the  court  upon  a  former  appeal  is  the  law  in 

this  case,  and  this  court  t;an  not  now  reconsider  or  decide  dif- 
ferently questions  raised  and  determined  on  the  former  appeal. 
Jenkins  v.  Headley's  Exrs.,  19  Ky.  Law  Rep.,  290. 

O'HARA  &  ROUSE  fob  appellee. 

The  claim  for  board  and  that  for  nursing,  attention  and  wash- 
ing  arose  out  of  the  same  transaction  and  consequently  the 
judgment  in  the  former  case  is  a  bar  to  the  action  in  this. 

JUDGE  PAYNTER  deliveeed  the  opinion  op  the  court. 

This  is  the  second  appeal  in  this  case,  and  the  opinion 
delivered  on  the  former  appeal  is  found  in  19  Ky.  Law 
Rep.,  1861,  [44  S.  W.,  959].  The  issues  were  not  clearly 
shown  by  the  pleadings  which  had  been  filed  be- 
fore the  former  appeal,  as  they  are  now  shown  by  the  sub- 
sequent pleadings  and  the  testimony  offered  on  the 
trial.     The   judgment    which    was    pleaded    in    bar    was 
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on  a  claim  for  hoarding  the  intesta'te  from  Jana- 
ary  18,  1892,  until  her  death.  The  claim  for  board  was 
presented  as  a  set-off  in  an  action  by  the  appellee  on  a 
note  which  the  appellant  had  executed  to  his  Intestate. 
It  appears  from  the  second  paragraph  of  the  appellant's 
reply  to  the  second  amended  answer  (and  the  facts  aver- 
red in  it  are  taken  as  true  on  the  demurrer  which  the  court 
sustained  thereto)  that  the  plaintiff  failed  to  recover  on 
that  set-off  because  it  was  a  suit  for  board,  and  the  ex- 
press contract  alleged  as  the  basis  of  the  action  was  not 
proven.  This  court  has  held,  unless  an  express  con- 
tract be  proven,  there  can  be  no  recovery  for  furnishing 
board,  save  by  a  keeper  of  a  tavern  or  a  house  of  private 
entertainment;  this  being  the  interpretation  which  the 
court  gave  to  a  statute  similar  to  section  2178,  Kentucky 
Statutes. 

This  action  is  brought  upon  an  implied  conttract  claimed 
to  exist  by  reason  of  the  fact  that  the  intestate,  being  ill, 
and  needing  and  desiring  nursing  and  attention  necessary 
for  such  an  invalid,  had  herself  conveyed  to  the  residence 
of  the  plaintiff;  and,  from  that  time  until  her  death,  he,  at 
her  special  instance  and  request,  rendered  and  furnished 
such  nursing  and  attention,  and  had  done  for  her  neces- 
sary washing,  etc. 

The  question  presented  for  our  consideration  is,  is  the 
judgment  which  was  rendered,  dismissing  the  appellant's 
set-off  for  boarding  a  bar  to  this  action?  The  services 
were  rendered  during  some  period  for  which  the  claim  for 
boarding  had  been  asserted.  There  is  no  claim  asserted  in 
this  action  for  boarding  the  intestate.  Neither  was  there 
a  claim  presented  in  the  former  action  for  nursing,  etc., 
and  having  washing  done  for  her.  The  former  cause  of  ac- 
tion was  based  on  an  alleged  express  contract  for  board- 
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ing  oi:  dieting  the  intestate.  This  action  is  on  an  implied 
contract  for  services  rendered  the  invalid,  etc. 

Under  the  pleadings  in  the  former  action,  the  court  could 
not  have  permitted  the  appellant  to  prove  the  cause  of  ac- 
tion upon  which  recovery  is  sought  here,  because  it^was  a 
distinct  cause  of  action  from  that  pleaded  and  relied  upon 
by  way  of  set-off.  "To  have  enabled  the  plaintiff  to  recov- 
er on  his  set-off  for  boarding,  it  was  necessary  for  his  wit- 
nesses to  have  proven  an  express  contract;  but  this  court, 
in  Thomas  v.  Arthur,  7  Bush,  245,  held  that  a  recovery  for 
nursing,  attention,  etc.,  can  be  had  upon  an  implied  con- 
tract. 

In  the  first  action  the  testimony  of  the  witnesses  would 
have  been  confined  to  the  question  of  express  contract,  and 
as  to  what  was  a  reasonable  price  for  the  board,  if  the 
amount  had  not  been  fixed  by  the  terms  of  the  contract. 
On  the  cause  of  action  averred  in  this  case,  the  testimony 
of  the  witnesses  should  be  confined  to  the  question  as  to 
whether  the  services  had  been  rendered,  and  their  value. 
There  is  an  identity  of  persons,  but  not  of  subject-matter 
and  cause  of  action.  The  evidence  was  essential  to 
have  sustained  the  former  cause  of  action  would  not  sus- 
tain the  present  cause  of  action.  Neither  would  that  which 
was  essential  to  establish  a  present  cause  of  action  have 
sustained  a  former  cause  of  action. 

In  Freedman  on  Judgments,  Sec.  259,  it  is  said:  "The 
beat  and  most  invariable  .test  as  to  whether  a  former  judg- 
ment is  a  bar,  is  to  inquire  whe*ther  the  same  evidence  will 
sustain  both  the  present  and  the  former  action.     .     .     ." 

The  doctrine  of  the  law  of  res  judicata  has  never  been 
applied  so  as  to  compel  one  person  having  a  distinct  cause 
of  action  against  another  to  join  »them  in  one  action  be- 
cause  the  two  causes  of  action  were  of  such  character  that, 
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under  the  Code  or  law,  their  joinder  would  have  been  per- 
missible. 

In  Cromwell  v.  County  of  Sac,  94  U.  S.,  351,  Judge  Field 
was  discussing  the  doctrine  of  res  judicata,  and  said: 
"In  considering  the  operation  of  this  judgment,  it 
should  be  borne  in  mind,  as  stated  by  counsel^ 
that  there  is  a  difference  between  the  effect  of  a 
judgment  as  a  bar  or  estoppel  against  the  prosecution  of 
a  second  action  upon  the  same  claim  or  demand,  and  its 
effect  as  an  estoppel  In  another  action  between  the  same 
parties  upon  a  different  claim  or  cause  of  action.  In  the 
former  case  the  judgment,  if  rendered  upon  the  merits, 
constitutes  an  absolute  bar  to  a  subsequent  action.  It  is 
a  finality  as  to  the  claim  or  demand  in  controversy,  con- 
cluding parties  and  those  in  privity  with  them,  not  only  as 
to  every  matter  which  was  offered  and  received  to  sustain 
or  defeat  the  claim  or  demand,  but  as  to  any  other  ad- 
missible matter  which  might  have  been  offered  for  that 
purpose.  .  .  .  The  language,  therefore,  which  is  so 
often  used,  that  a  judgment  estops,  not  only  as  to  every 
ground  of  recovery  or  defense  actually  presented  in  the 
action,  but  also  as  to  every  ground  which  might  have  been 
presented,  is  strictly  accurate,  when  applied  to  the  demand 
or  claim  in  controversy.    ... 

"But,  where  the  second  action  between  the  same 
parties  is  upo'^i  a  different  claim  or  demand,  the 
judgment  in  Ihe  prior  action  operates  as  an  es- 
toppel only  as  to  those  matters  in  issue  or  points  con- 
troverted, upon  the  determination  of  which  the  finding  or 
verdict  was  rendered.  In  all  cases,  therefore,  where  it  is 
sought  to  apply  the  estoppel  of  a  judgment  rendered  upon 
one  cause  of  action  to  matters  arising  in  a  suit  upon  a 
different  cause  of  action,  the  inquiry  must  always  be  as  to 
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the  point  or  question  actually  litigated  and  determined  in 
the  original  action,  not  what  might  have  been  thus  liti- 
gated and  determined.  Only  upon  such  matters  is  the 
judgment  conclusive  in  another  action." 

This*  opinion  is  written  as  an  extension  of  the  former 
opinion  of  the  court  in  this  case  on  the  subject  of  the 
doctrine  of  the  law  of  res  judicata  as  applied  to  the  facts, 
as  they  have  been  developed  by  the  pleadings  and  proof 
in  this  case  since  the  former  appeal,  but  not  as  a  modifica- 
tion of  the  former  opinion.  The  pleadings  were  such  on 
the  former  appeal  (the  case  having  gone  off  on  demurrer) 
as  not  to  fully  present  the  issue  for  adjudication  as  under 
their  record. 

The  court  should  have  overruled  the  demurrer  to  the  sec- 
ond paragraph  of  the  plaintiff's  reply  to  the  second 
amended  answer;  and,  instead  of  instructing  the  jury 
to  find  for  the  defendant,  it  should  have  submitted 
the  issues,  under  proper  instructions  to  the  jury.  The 
judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 


Case  36— INDICTMENT  FOR  HOMICIDE— Mabch  24. 

Wade  Y.  Commonwealth. 

APPEAL   FBOM    GRANT  ,CIBCUIT   COUBT. 

1.  Criminal  Law — ^Rioht  to  Waive  Keeping  Jurors  Together. — The 

right  to  have  accepted  Jurors  kept  together  in  charge  of  the 
sheriff  in  a  felony  case  is  a  statutory  and  not  a  constitutional 
right  and  may  be  waived  by  the  defendant. 

2.  Sahe — Instructions — Self-Defense. — An  instruction  on  the  sub- 

ject of  self-defense  in  a  homicide  case  that  "if  they  shall  further 
•believe  f^om  all  the  evidence  herein  that  the  accused,  at  the 
time  he  shot  and  killed  said  Pepler,  had  reasonable  grounds 
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to  believe,  and  did  believe,  from  all  the  circumstances  as  they 
appeared  to  him,  that  the  said  Pepler  was  then  and  there  about 
to  take  his  life,  or  inflict  upon  his  person  some  great  bodily 
harm,  h^  had  a  right  to  use  any  means  at  his  command  that 
were  to  him  apparently  necessary"  is  not  erroneous  .  to  the 
prejudice  of  defendant  by  reason  of  the  use  of  the  wor^s  "from 
all  the  circumstances  as  they  appeared  to  him." 
5.  Same — ^Evidence. — It  was  competent  for  the  Commonwealth  to 
show  as  bearing  on  the  question  of  malice  that  the  deceased 
and  defendant  had  a  quarrel  over  some  whisky  a  tew  hours 
before  the  killing. 

1^.  W.  DICKERSON  fob  appellant. 

1.  The  court  erred  in  refusing  to  discharge  the  jury.     Crim.  Code, 

sec.  244;  and  this  error  could  not  be  waived.    French  v.  Com., 
18  Ky.  Jjaw  Rep.,  575. 

2.  The  instruction  on  the  subject  of  self-defense  was  unduly  quali- 

fied. 

3.  The  court  admitted  incompetent  evidence. 

W.  S.  TAYLOR,   ATT0RNEY-GENE21AL,   and  M.   H.   THATCHER 

FOB    APPELLEE. 

1.  The  error  in  the  formation  of  the  jury   was  waived.     Pierson 

V.  People,  79  N.  Y.,  424;  Thompson  on  Trials,  vol.  1,  p.  115. 

2.  The  instruction  on  self-defense  was  not  prejudicial,  and  was  sub- 

stantially in  the  form   usually   given.     Sackett's   Instructions 
to  Juries,  p.  528. 

3.  The  evidence  complained  of  was  competent  to  show  malice. 

JUDGE  DuRELLE  delivebed  the  opinion  of  the  court. 

■Appellant,  having  been  convicted  of  manslaughter,  and 
sentenced  to  eighteen  years'  imprisonment  in  the  peni- 
tentiary, seeks  reversal  in  this  court. 

After  seven  jurors  had  been  accepted  by  the  Common- 
wealth and  placed  in  the  box,  the  court  adjourned  for  din- 
ner, cautioning  the  jurors  who  had  been  accepted  not  to 
talk  to  any  one,  or  permit  any  one  to  talk  to  them,  about 
the  case,  but  omitting  to  provide  that  the  jury  should  be 
kept  together.  The  jury  went  at  large  during  the  dinner 
hour.     Upon    the  reassembling  of    the    court,  defendant 
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moved  to  discharge*  the  seven  jurors,,  upon  the  ground  that 
they  had  not  been  kept  together;  and  the  trial  judge  said 
that  his  failure  to  act  in  that  behalf  was  through  inadvert- 
ence, and  that  he  would  sustain  the  motion,  whereupon 
defendant's  counsel  withdrew  the  motion.  Five  other  jur- 
ors  were  then  selected  and  placed  in  the  box,  and  the  de- 
fendant then  moved  to  discharge  the  twelve  jurors,  upon 
the  ground  that  the  seven  jurors  who  had  not  been  kept 
.  together  were  among  the  number,  which  motion  was  over- 
ruled by  the  court,  upon  the  ground  that  defendant  had 
waived  his  right  in  that  behalf  by  withdrawing  his  former 
motion.  Undoubtedly,  if  he  had  the  power  to  waive  his  ob- 
jection to  the  seven  jurors,  he  did  so  by  his  action  in  this 
case. 

But  it  is  earnestly  contended  by  counsel  for  appel- 
lant that  this  was  a  right  which  he  could  not  waive,  and 
the  rulings  of  the  court  upon  the  question  of  waiver  of  jury 
trial,  or  consent  to  be  tried  by  eleven  jurors,  are  relied 
upon.  Those  eases,  however,  do  not  seem  to  us  to  apply 
to  the  case  at  bar.  The  right  to  a  trial  by  jury — which  is 
construed  to  mean  a  trial  by  a  jury  of  twelve  men — is  a 
constitutional  one,  and  this  court,  whether  right  or  wrong, 
has  held  it  to  be  a  right  which  can  not  be  waived.  It  has 
not,  so  far  as  we  are  informed,  been  so  decided  as  to  any 
merely  statutory  right,  where  no  prejudice  is  shown  to 
have  resulted  to  the  accused.  We  are  of  opinion  that  the 
right  to  have  the  jury  kept  together  was  one  which  he 
might  waive,  and  that  he  did  so  in  this  instance.  Pierson 
V.  People,  79  N.  Y.,  424.  [35  Am.  R.,  524]. 

It  is  further  complained  that  the  instruction  as  to  self- 
defense  was  erroneous.  That  instruction  was  in  the  usual 
form,  except  that  the  words  italicized  below  were  inserted : 
**.    .    .    Yet,  if  they  shall  further  believe,  from  all  the 
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evidence  herein,  that  the  accused,  at  the  time  he  shot  and 
killed  said  Pepler,  had  reasonable  grounds  to. believe,  and 
did  believe,  from  aHl  the  circumstances  as  they  appeared  to 
him,  that  the  said  Pepler  was  then  and  there  about  to  take 
his  life,  or  inflict  upon  his  person  some  great  bodily  harm, 
he  had  a  right  to  use  any  means  at  his  command  that 
were  to  him  apparently  necessary,"  etc.,  etc.  It  is  suggest- 
ed'tbat.  by  the  instruction  that  if  the  accused  believed,  from 
nil  the  circumstances,  that  his  life  was  in  danger,  etc.,  the 
jury  were  restricted  in  their  consideration  of  the  evidence 
as  to  whether  his  life  was  in  danger,  or  whether  he  had 
reasonable  grounds  to  so  believe,  and  that  threats  previ- 
ously made  were  withdrawn  from  their  consideration.  We 
do  not  so  regard  it.  The  phrase  complained  of  is  an  ex- 
tremely broad  one,  and,  while  not  customarily  used  in  such 
instructions  in  this  Commonwealth,  is  frequently  used  in 
the  self-defense  instructions  in  other  States,  and  seems  to 
us — ^if  it  can  be  assumed  to  make  any  change  in  the  mean- 
ing of  the  instruction — to  tend  rather  to  the  advantage  of 
the  accused.    Sackett's  Instructions  to  Juries,  p.  528. 

It  appears  from  defendant's  own  testimony  that  he  had 
been  accused  by  the  deceased  of  stealing  whisky,  and  com- 
plaint is  made  in  the  brief  that  the  Commonwealth  intro- 
duced testimony  concerning  the  theft  of  the  whisky.  But 
an  examination  of  the  record  does  not  show  that  the  Com- 
monwealth introduced  any  testimony  upon  that  subject, 
but  simply  that,  a  few  hours  previous  to  the  killing,  a 
quarrel  took  place  between  the  two  men  about  some 
whisky;  and  this  was  clearly  competent,  as  tending  to  show 
malice.  Moreover,  the  testimony  as  to  the  altercation  was 
beneficial  to  appellant,  as  it  showed  that,  some  two  hours 
before  the  killing,  the  deceased,  with  a  knife  in  his  hand, 
started  at  appellant,  and  then  took  off  his  coat,  and  offered 
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to  fight.  It  did  not  appear,  from  the  testimony  of  the 
Commonwealth,  that  any  charge  of  theft  had  ever  be^en 
made  against  appellant... 

Certain  other  testimony  complained  of  In  the  brief  does 
not  appear  in  the  record..  For  the  reasons  stated,  the 
judgment  is  affirmed. 

The  whole  conrt  sitting. 


Case  37— INJUNCTION  AGAINST  FRANCHISE  TAX— Mabch  25. 

Latonia  Agriculttiral  and  Stock  Association 
V.  Donnelly,  Tax  Collector,  Etc. 

APPEAL  FROM    KENTON    CIBCUIT   COURT. 

Revenue  and  Taxation — Franchise  Tax — Special  Privilege. — ^The 
•power  to  sell,  or  permit  to  be  sold,  on  its  grounds  pools  on  any 
and  all  races  that  may  >be  run  or  trotted  thereon  Is  a  "special 
and  exclusive  privilege  or  franchise  not  allowed  by  law  to 
natural  persons"  -withdn  the  meaning  of  section  4077  of  the 
Kentucky  Statutes,  and  subjects  the  corporation  owning  it  to  the 
payment  of  a  franchise  tax. 

M.  L.  HARBESON  in  a  brief  and  supplemental  brief  for  appel- 
lant. 

The  appellant  is  not  liable  for  franchise  tax  under  section 
4077  of  the  Kentucky  Statutes;  either  (1)  beci^use  the  section 
embrace^  all  corporations,  or  (2)  because  it  is  of  the  same  kind 
as  the  enumerated  corporations,  or  (3)  because  It  enjoys  exclu- 
sive privileges. 
Citations:  Ky.  Stats.,  sees.  4077-4078;  W.  U.  Telegraph  Co.  v. 
Norman,  77  Fed.  Rep.,  20;  Corrigan  v.  Coney  Island  Jockey 
Club,  2  Delhanty,  (N.  J.),  612;  2d  ed.  Am.  ft  Eng.  Ency.  of 
L.  voil.  7,  p.  638;  Elndlich  on  Int.  of  Stat,  sec.  405;  Ramsay  v. 
Gould,  57  Barb.  (N.  Y.),  398;  Elliott  on  Private  Corporations, 
sees.  7  and  8;  Morawetz  on  Corporations  (2d  ed.),  sec.  3;  8  Am. 
ft  Eng.  Ency.  of  Law,  588. 
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I10B£>RT  C.  SIMMONS  fob  appbuab. 

1.  Sections  4077-4078  of  the  Kentucky  Statutes  embrace  all  oor- 

porations;  but  if  not, 

2.  The  appellant  exercises  special  and  exclusive  Cranchlses. 

.  Citations:  Ky.  Stats.,  sees.  4077-4091,  4020,  573,  339,  sub^ec 
6;  Genl.  Stat.,  ch.  66,  sec.  7;  W.  U.  Telegraph  Co.  v.  Norman, 
77  Fed.  Rep.,  13;  Morawetz  on  Corporations,  sec.  411  (2d  ed.): 
Beach  on  Private  Corporations,  vol.  1,  sec.  372;  act  April  24, 
1882;  

JUDGE  BURN  AM  delivered  thtc  opiniow  or  the  coubt.' 

The  appellant  seeks  to  enjoin^  in  this  action,  the  collec- 
tion of  taxes  upon  its  franchise  assessed  by  the  board  of 
valuation  and  aasessment  for  the  year  1897,  pursuant  to 
the  proviBions  of  section  4077  of  the  Kentucky  Statutes, 
which  provides:  "Every  railway  company  or  corporation, 
and  every  incorporated  bank,  trust  company,  guarantee  or 
security  company,  .gas  company,  water  company,  ferry 
company,  bridge  company,  street  railway  company,  express 
company,  electric  light  company,  electric  power  company, 
telegraph  company,  press  dispatch  company,  telephone 
company,  turnpike  company,  palace-  car  company,  dining- 
car  company,  Bleeping-ear  company,  chair-car  company,  and 
every  other  like  company,  corporation  or  association,  also 
every  other  corporation,  company  or  association  having  or 
exercising  any  special  or  exclusive  privilege  or  franchise 
not  allowed  by  law  to  natural  persons,  or  performing  any 
public  service,  shall  in  addition  to  the  other  taxes  imposed 
on  it  by  law,  annually  pay  a  tax  on  its  franchise  to  the 
State,  and  a  local  tax  thereon  to  the  county,  incorporated 
city,  town  and  taxing  district,  where  its  franchise  may  be 
exercised." 

Appellant  exists  by  virtue  of  a  special  charter 
granted  by  the  Legislature,  which  confers  up6n  it,  in  addi- 
tion to  the  usual  and  ordinary  powers  granted  to  private 
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corporations,  the  right  of  perpetual  existence,  and  author- 
ity to  acquire  not  exceeding  200  acres  of  land;  and  by  the 
fourth  section  of  its  charter  it  is  provided  that  "the^  as- 
sociation may  lay  out  upon  its  grounds  a  track  or  tracks, 
course;  or  courses  for  running  or  trotting  races,  and  may 
conduct  such  races  and  award  such  stakes,  premiums  or 
purses  as  it  may  determine;  and  it  may  sell  or  permit  to  be 
sold  on  its  grounds  pools  on  any  and  all  races  that  may  be 
run  or  tratted  upon  its  course  or  grounds." 

Appellant  is  not  among  the  enumerated  corporations 
liable  to  a  franchise  tax,  nor  can  it  be  said  to  be  a  like  com- 
pany, corporation,  or  association  to  any  of  those  therein 
designated;  and  it  is  liable  for  the  payment  of  the  tax  in 
qnestion,  if  at  all,  by  virtue  of  the  fact  tha^t  they  have  or 
exiercise  a  special  or  exclusive  privilege  or  franchise  not 
allowed  by  law  to  natural  persons. 

The  chief  power  and  business  granted  to  the 
appellant  by  the  terms  of  its  charter  is  the  right  to 
conduct  a  race  course,  and  sell  pools  on  all  races  that  may 
be  riin  or  trotted  upon  its  course.  The  right  to  sell  pools 
or  permit  them  to  be  sold  is  an  important  and  valuably 
adjunct  to  the  business  which  plaintrff  is  authorized  to 
conduct,  and  is  doubtless  a  source  of  considerable  profit  to 
it;  and  without  this  privilege,  in  all  probability,  it  would 
be  unable  to  profitably  conduct  the  enterprise  in  which  it 
18  engaged. 

The  first  question  to  be  determined  is  whether  this  is  a 
special  and  exclusive  privilege  or  franchise  not  allowed  by 
law  to  natural  persons.  The  right  to  sell  pools,  and  in 
fact  simple  gaming,  without  any  objectionable  aocompani- 
mentSy  was  not  ordinarily  punishable  at  common  law.  See 
1  Bishop's  New  law,  p.  1135.  But  in  this  State  there  are 
statutes  making  it  an  offense,  either  general,  or  under 
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special  circumstances.  "Every  contract,  conveyance, 
transfer,  or  assurance,  for  the  consideration,  in  whole  or 
in  part,  of  money,  property,  or  other  thing  won,  lost  or  bet 
in  any  game,  sport,  pastime,  wager,  or  for  the  considera- 
tion of  money,  property,  or  other  thing  lent  or  advanced 
for  the  purpose  of  gaming,  or  lent  or  advanced  at  the  time 
of  any  betting,  gaming,  or  wagering  to  a  person  then  actu- 
ally engaged  in  betting,  gaming  or  wagering,  shall  be  void." 
Kentucky  Statutes,  sec.  1955. 

And  section  1956  provides  for  the  recovery  of 
the  money  pail  by  the  loser  from  the  winner  there- 
of, or  any  transferee  of  the  winner  having  notice  of 
the  consideration,  by  suit  within  five  years  aftfer  the  pay- 
ment, transfer,  or  delivery.  By  section  1960  the  setting  up 
of  any  machine  or  contrivance  used  in  betting,  whereby 
money  or  other  thing  is  won  or  lost,  is  made  a  felony;  but 
by  section  1961  it  is  provided  that  the  provisions  of  sec- 
tion 1960  shall  not  apply  to  persons  who  sell  combination 
or  French  pools  on  any  regular  race  track  during  the  races 
thereon. 

We  are  of  opinion  that  this  provision  of  appel- 
lant's charter  legalizes  the  sale  of  pools  made  by  it,  or 
under  its  authority,  on  its  grounds,  and  protects  it  against 
the  civil  liability  denounced  by  the  statute  against  nat- 
ural persons  who  are  engaged  in  the  same  or  similar  occu- 
pations; and  it  therefore  becomes  and  is  a  valuable,  special, 
and  exclusive  privilege,  within  the  meaning  of  the  stat- 
ute, and  renders  appellant  liable  for  the  payment  of  the 
franchise  tax  provided  by  the  statute. 

In  view  of  the  conclusion  Which  we  have  reached  on  this 
point,  it  will  be  unnecessary  to  consider  other  suggestions 
made  by  counsel  for  appellees  as  to  appellant's  liability. 
For  reasons  indicated,  the  judgment  is  affirmed. 
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Cask  38— ACTION   FOR  FRANCHISE   TAX— Mabch   25. 

IOQ       32q 

Central  Railway  and  Bridge  Co.,  Etc.  v.  Com-      /«^  j^ij 
monwealth.  ^ 

Same  v.  Same- 

APPEAL  FBOM   FBANKII17  CIRCUIT  OOUBT. 

1.  Action  for  Taxes.— Under  section  4171  of  the  Kentucky  Statutes 
'    an  action  may  he  maintained  for  frandiise  taxes  payable  di- 
rectly into  the  State  treasury. 

2.  8ame — Penalty. — In  the  ahsence  of  any  claim  of  error  in  the 

assessment,  or  tender  of  taxes  due  upon  an  assessment  which 
had  been  reduced  on  the  appellant's  motion>  the  lower  court 
did  not  err  in  rendering  Judgment  for  the  statutory  penalty. 

C.    J.    AND  W.   W.  HELM    FOB  APPELLANT. 

1.  Without  express  legislative  authority,  a  suit  can  not  be  main- 

tained by  the  Commonwealth  to  recover  taxes.  Baldwin  v. 
Hewitt,  Auditor,  88  Ky.,  673;  Louisville  Water  Co.  v.  Com.,  89 
Ky.,  244;  Same  v.  Same,  18  Ky.  Law  Rep.,  2. 

2.  There  is  no  statute  authorizing  a  suit  by  the  Commonwealth  to 

recover  franchise  taxes.  Genl.  Stats.,  Edition  of  18S7,  Revenue 
and  Taxation;  Ky.  Stats., — ^Revenue  and  Taxation;  acts  1889- 
90,  vol.  1,  p.  149;  Louisville  Water  Co.  v.  Com.,  18  Ky.  Law  Rep.. 
2. 

3.  Penalties  for  non-payment  of  taxes  should  not  be  adjudged  when 

the  original  assessment  was  erroneous,  and  a  new  or  corrected 
assessment  was  made,  pending  the  suit. 

"W.   S.  TAYLOR.  ATTORNEY-GENERAL,  and  M.   H.   THATCHER 

FOB    APPELLEE. 

On  Jurisdiction:     Ky.  State.,  sees.  4182,  4171,  4091. 
JUDGE  PAYNTER  delivered  the  opinion  of  the  court. 

The  opinion  delivered  in  February  15, 1899,  is  withdrawn. 

By  these  actions  the  Commonwealth  of  Kentucky  seeks 

to  recover  from  the  appellant,  Central  Railway  &  Bridge 
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Company,  the  amount  of  taxes  due  on  its  franchise  for  the 
years  of  1896  and  1897. 

The  principal  question  for  review  on  these  ap- 
peals is  as  to  the  right  of  the  Commonwealth  to 
maintain  an  action  to  recover  the  taxes.  In  other  words, 
is  there  any*  law  authorizing  the  maintenance  of  such  an 
action?  It  has  been  adjudged  in  Baldwin  v.  Hewitt,  Audi- 
tor, 88  Ky.,  678  £11  S.  W.,  803],  and  Louisville  Wafer  Co. 
V.  The  Commonwealth  of  Kentucky,  89  Ky.,  244,  [12  S.  W., 
300],  that,  in  the  absence  of  express  legislative  authority, 
taxes  can  not  be  recovered  by  suit. 

Section  4182,  Kentucky  Statutes,  does  not  aid  any  in 
determining  whether  or  not  'there  Is  any  law  authorizing 
these  actions  to  be  brought.  That  section  simply  confers 
upon  the  Franklin  circuit  court  jurisdiction  of  such  ac- 
tions as  are  authorized  by  law  to  be  brougbt  to  enforce 
the  collection  of  taxes. 

If  the  right  to  maintain  the  actions  exists,  it  is  under 
section  4171,  Kentucky  S.tatutes,  which  reads  as  follows: 
/'Suits  and  motions  against  sheriffs,  clerks,  or  against  them 
and  their  securities  on  their  oflflcial  bond,  or  their  heirs, 
devisees  or  representatives,  and  all  other  persons  required 
to  pay  money  into  ithe  State  Treasury  or  to  do  any  other 
act  required  by  law  to  be  done  connected  with  the  payment 
of  money  into  the  State  Treasury  after  it  has  been  collected, 
may  be  instituted  in  the  Franklin  Circuit  Court,  and  prose- 
cuted as  prescribed  by  law."  - 

The  title  to  the  article  in  which  the  foregoing  section 
appears  is  as  follows:  '^Collection  of  taxes  and  other 
I»ublic  money  by  action."     For  the  purpose  of  this  inquiry 

the  ti'tle  may  be  read  as  follows:     "Collection  of  taxes 

by  action."  That  part  of  the  section  which  is  relied  upon 
for  authority  to  maintain  these  actions,  reads  as  follows: 
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"Suits against ^all   o^her  persons   require*   to  pay 

money  into  the  State  Treasury, may  be  instituted  in  tie 

Franklin  Circuit  Court,  and  prosecuted  as  prescribed  by 
law."  The  title  of  the  article  undicates  the  purpose  the' 
Legislature  had  in  view  in  enacting  section  4171,  Kentucky 
Statutes.  We  conclude  that  the  actions  can  be  maintained 
under  section  4171,  Kentucky  Statutes,  as  under  section 
4086,  Id.,  taxes  imposed  on  franchises  are  made  payable 
directly  to  the  treasurer  of  the  State  by  the  corporation. 
It  does  not  appear  in  this  record  that  the  appellant  re- 
fused to  pay  its  taxes  because  of  any  error  in  the  assess- 
ment. No  such  defense  was  made.  Upon  motion  of  the 
plaintiff,  the  assessed  value  of  the  appellant's  franchise 
was  reduced.  Its  default  in  the  payment  of  taxes  does 
not  appear  to  have  resulted  from  an  error  in  the  assess- 
ment; nor  that  it  ever  endeavored  to  have  such  error  cor- 
rected and  was  refused;  nor  did  it  tender  the  tax  on  the 
value  of  the  franchise  as  fixed  by  the  corrected  assess- 
ment. The  court  did  not  err  in  adjudging  the  penalty 
imposed  by  the  statute.    The  judgment  is  aflBrmed. 
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Case  89— ACTION  PC»l  DAMAGES— Mabch  26. 

Ashland  &  Catlettsburg  Street  Railway  Co. 
Y.  Faulkner. 

APPEAL   FROM    BOTD    CIEOUIT    OOUBT. 

1.  Damages — ^Electric  Car  Lines  on  Highway. — ^The  ofwner  of  a 

lot  abutting  on  a  highway  outside  oif  a  municipality  Is  entitled 
to  recover  damages  from  an  electric  railroad  company  which 
has  constructed  a  track  in  front  of  his  lot  tending  to  obstruct 
the  free  access  to  same. 

2.  Samb— Appropriation    op   Pulintifp's   ItAnd. — The    question    of 

wliether  the  defendant  actually  appropriated  any  part  of  plain- 
tiff's land  for  its  track  and  the  resulting  damage,  U  it  did  so, 
was  properly  submitted  to  the  Jury,  the  evidence  being  con- 
flicting. 

3.  Same — Bxcessh^e  Damages. — ^A  verdict  for  $665  In  such  a  case 

is  held  by  the  court  to  be  excessive  in  view  of  the  evidence  that 
the  measure  of  obstruction  and  consequential  damage  is  in- 
conslderaible. 

R.  C.  BURNS  FOR  THE  appellant. 

1.  A  street  railway  is  but  an  improved  means  of  using  a  public  high- 

way, and  no  right  of  action  exists  in  favor  of  an  abutting  prop- 
erty owner  against  it  for  damages  unless  some  unnecessary 
injury  is  done  to  ingress  and  egress.  It  was,  therefore,  error 
to  instruct  the  jury  that  if  the  appellant  interfered  with  appellee's 
means  of  Ingress  to  and  egress  from  his  said  land  t6  find  for  the 
appellee.  Any  occupation  by  a  street  railway  of  a  public  high- 
way would  of  necessity  interfere  to  some  extent  with  the  in- 
gress to  and  egress  from  abutting  property,  but  it  is  a  lawful 
interference. 

2.  In  the  third  instruction  the  measure  of  damages  Is  not  correctly 

set  out  If  the  building  and  operation  of  the  road  upon  the 
appellee's  lot  was  a  trespass,  the  measure  of  dam- 
ages would  be  the  value  of  the  property  taken  and  the  injury 
done  to  the  land  by  the  entry. 
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3.  The  fourth  Instruction  was  also  erroneous.  It  should  have  re- 
quired the  Jury  to  ascertain  the  fair  market  value  of  the  prop* 
erty  Just  before  it  became  generally  known  the  street  railway 
would  be  built  and  its  value  immediately  after  it  was  built  and 
deduct  the  latter  £rom  the  former,  the  difference  being  the 
measure  of  damages. 
Citations:  Elliott  on  Roads,  529,  530;  Cooley's  Ck>nst  Lim.,  556; 
Ei<:hels  v.  Bvansvillo  St  Ry.  CJo.,  78  Ind.,  26X;  Mills  v.  Parlin, 
106  111.,  60;  Smith  v.  Pt  Pleasant  &  C.  R.  R.  Co.,  23  W.  Va, 
451;  Pulton  v.  S.  R.  R.  T.  Co.,  86  Ky.,  640;  L.  &  O.  R.  R. 
Co.  V.  Applegate,  &c.;  2  Am.  &  Eng.  R.  R.  Cases,  437,  440;  97 
111.,  506;  17  Am.  &  Eng.  R.  R.  Cases,  163,  184;  30  Ohio  St.,  604; 
Louisville  Bagging  Mfg.  Co.  v.  Cent.  P.  Ry.  Co.,  23  S.  W.  R.,  592; 
Civil  Code,  321;  3  Mar.,  397;  1  Bibb.,  400;  3  Mon.,  415;  8 
Dana,  296,  306;  Lunsburg  v.  San  Antonio  R.  T.  St.  Ry.,  80  S.  W; 
R.,  633;  Cumtberland  Tel.  ft  Teleg.  Co.  v.  United  Electric  Ry. 
Co.,  29  S.  W.  R.,  104;  L.  &  N.  R.  R.  Co.  v.  OrV.,  91  Ky.,  116. 

JAMES  ANDREW  SCOTT  for  the  apfeixee.    (L.  T.  EVERETT  ajxi% 
BROWN  A  BROWN  of    gouitsel.) 

1.  The  refusal  of  the  lower  court  to  split  up  the  <!au8e  of  action 

and  have  two  suits — one  for  trespass  and  the  other  for  ob- 
struction of  ingress  and  egress — was  proper.  Henderson  v. 
McClain,  opinion  filed  December  9,  1897;,  Smith  v.  Bogenschutz, 
14  Ky.  Law  Rep.,  305. 

2.  The  Jury  were  the  sole  Judges  of  the  weight  of  the  evidence,  anti 

if  there  was  any  evidence  upon  which  to  base  the  verdict,  to  dis- 
turt)  it  would  be  an  invasion  of  the  rights  of  the  Jury. 

3.  It  was  not  mUsconduct  on  the  part  of  the  Jury  to  make  a  measure- 

ment, of  the  premises.  A  measurement  by  tape  line  is  no  moro 
irregular  than  a  measurement  by  the  eye. 

4.  The  special  Judge  Proctor  K.  Malin,  had  no  right  to  sign  the 

bill  of  eitceptlons  at  a  term  of  the  court  subsequent  to  that 
during  which  he  was  elected.    Childers  v.  Little,  16  Ky.  Law 
Rep.,  521. 
EVBRBTTT  and  BROWN  A  BROWN  ox  the  same  side. 

The  grant  of  the  right  of  way  to  the  appellant  was  invalid, 
and  being  Invalid  because  in  contravention  of  section  1*64  of  the 
new  constitution,  the  appellant  was  a  tort  feasor  and  had  no 
right  to,  and  can  not,  Justify  an  interference  with  the  possession 
of  another  whether  rightfully  or  wrongfully. 
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JAMX2S  ANDREW  SCOTT  Xt)&  the  appellee  nv  a  petition  aikd  sup- 
plemental PETITION  FOR  A  RBHEABINQ.     (BROWN  &  BROWN  AUD 

R.  S.  DINKLE  OF  COUNSEL.  * 

Citations:  City  of  Henderson  v.  McClain,  19  Ky.  Ixw  Rep.,  1460; 
LiOuiGrviUe  Bagging;  Co.  v.  Central  Passenger  Ry.  Co.,  95  Ky., 
-50;  44  Iowa,  11;  1«  Ore.,  237;  62  N.  Y.,  386;  Cooley's  Can. 
Lim.,  683;  67  111.,  507;  Elliott  on  Roads  and  Streets,  303;  107 
111.,  507;  111  Pa.  St,  35;  26  Conn.,  249;  E.  L.  A  B.  S.  R.  Co.  v. 
Combs,  10  Bush,  382;  Booth  on  Street  Railways,  sec.  94;  Eeas- 
bey  on  Electric  Wires,  note  1,  sec.  7,  p.  97;  same,  sec.  27;  14 
Ohio  St.,  524;  38  Ohio  St.,  41;  82  Ga.,  320;  45  Kan.,  264; 
34  Mo.,  259;  38  Mich.,  262;  87  Mich.,  361;  44  Iowa,  11;  Hol- 
loway  V.  L.  St  L.  T.  R.  R.  Co.,  13  Ky.  Law  Rep.,  481;  L.ewi3 
T.  Jones,  t  Barr.,  336;  Chess  v.  Manown,  3  Watts,  21^;  Chambers 
V.  Fury,  1  Yates,  167;  3  Wright  340;  Botts,  &c.,  v.  Simpsonviile 
&  Buck  Creek  Tp.  Co.,  88  Ky.,  55;  Morawetz  on  Corporations, 
sec.  197;  Thompson  on  Corporations,  sec.  343;  Cook  on  Stock 
and  Stockholders,  sec.  905;  Covington  Short-Route  Transfer 
Ry.  Co.  V.  Piel.  87  Ky.,  267. 

R.  C.  BURNS  FOB  THE  APPELLANT  IN   A.  BESPONSE  TO  THE  PETITION  FOB 
Bl^HEABING. 

Citations:  Dillons  Munic.  Corps.  (3d  ed.),  sees.  701,  742;  Kil- 
llnger  v.  Forty-second  S.  F.  R.  Co.,  50  N.  Y.,  206;  LiOuiSTille 
Bagging  Mfg.  Co.  v.  Cen.  Pass.  Ry.  Co.,  95  Ky.,  50;  Rafferty  v. 
Central  Traction  Co.,  147  Pa.,  579;  Williams  v.  Railway  Co.. 
46  Fed.  Rep.,  556;  Briscom  v.  Railway  Co.,  79  Maine,  363;  Pat- 
terson St.  Ry.  Co.  V.  Grundy,  56  Am.  &  Ekig.  R.  R.  Cases,  456 
fSup.  Ct  New  Jersey);  City  of  Henderson  v.  McClain,  19  Ky. 
X,aw  Refp.,  167;  Zehren  v.  M.  E.  'By.  Co.,  75  Wis.,  lU;  Kj. 
State  Con.,  sec.  242;  Rigney  v.  Chicago,  102  111.,  64;  Chicago  v. 
Taylor,  126  XJ.  S.,  162;- Ky.  Acts.,  1873,  vol.  1,  516;  B.  L.  &  B. 
S.  Ry.  Co.  V.  A.  &  C.  St  Ry.  Co..  96  Ky.,  347; 
162    Pa,     St.,     275;     Reading    v.     Davis,     153    Pa.,     360;     Mc- 

,  Dewltt  v.  Peoptes  Nat.  Gas  Co.,  160  Pa.,  367;  27  L..  R. 
A.,  767;  Jaynes  v.  Railway  Co.  (Neb.).  74  N.  W.  R.,.67;  Booth 
on  Electric  Railways,  secE^  83-54-75-76;  Detroit  St  Ry.  Co. 
V.  Mills.  85  Mich..  634;  Koch  v.  North  Av.  Ry.  C50..  23  Atl.  Rep., 
463;  Patter  v.  St  Ry.  Co.,  83  Mich.,  285;  Barber  ▼.  Sagman 
Union  St.  Ry.  Co..  83  Mich.,  299;  Halsy  v.  Rapid  Transit  Ry. 
Co.,  20  Atl.  Rep.,  859;  Mt  Adams  &  Eden  Park  Inland  Ry.  Co., 


Digitized  by 


Google 


VoL  106]  JANUARY  TERM,  1899, §35 

.  Ashland  &  Catlettsburg  Street  Railway  Co.   r.   Faulkner. 

^2  W.  L.  B,,  67;  Simmons  v.  Toledo,  5  Ohio  C.  Ct.  Rep.,  424; 
Cincinnati,  6c.,  Ry.  Co.  v.  City  6  Suburban  Telephone  Co.,  48 
Ohio  St.,  390;  e.  c.  27  N.  B.  R.,  890;  Lockhart  r.  Craig  St.  Ry. 
<>>.»  139  Pa.  St.,  419;  s.  ,c.  21  Atl.  Rep.,  26;  Com.  v.  West  Chester* 

9  Pa.  Cr.  Ct.  R..  542;  Rafferty  v.  Central  Traction  Co.,  1  Atl. 
Rep.,  419;  Taggert  v.  Newport.  St  Ry.  Co.,  16  R.  I.,  669;  & 
a.  19  Atl.  Rep.,  326;  William  v.  City  Electric  St.Ry.  Oo,,  41  Fed., 
556;  Ogden  Cy.  Ry.  Co,  v.  Ogden  Cy.,  26  Pac.  Rep.,  288;  Plack 
V.  Union  Depot  Ry.  Co.,  41  S.  W,  R.,  915;  Cosby  v.  O.  ft  R.  R.  Co.. 

10  Bush.  288. 

JUDGE  BURNAM  delivered  the  opinion  of  the  oouet. 

This  suit  was  instituted  by  appellee  against  appellant, 
tbe  Ashland  &  Catlettsburg  Street-Railway  Company,  for 
damages  arising  from  the  location  and  operation  of  its 
road.  He  claims  to  be  the  owner  of  a  lot  of  ground  front- 
ing the  Ashland  &  Catlettsburg  turnpike  road,  (m  which 
he  had  erected  a  frame  building  forty-two  fe^t  long  and 
sixteen  feet  wide,  in  which  he  did  business  as  a  saloou 
keeper;  that,  in  the  construction  of  the  building,  he  had 
left  an  intervening  space  of  about  ten  feet  between  the 
front  of  the  building  and  his  property  line  on  the  east  side* 
of  the  turnpike  road,  and  that,  for  the  convenience  of  hi^ 
patrons,  he  had  constructed  in  this  opeb  space  a  well,  put 
up  a  wafer  trough,  and  laid  down  a  platform  10x16  feet,  on 
which  wagons  and  other  vehicles  could  istand  when  stop- 
ping in  front  of  his  saloon;  that,  as  a  result  of  these  con- 
veniences, his  business  was  rendered  profitable  from  the 
patronage  of  travelers  upon  this  highway;  that  the  appel- 
lant, forcibly  and  without  right,  took  possession  of  a  por- 
tion of  Jhat  part  of  his  lot  which  was  next  to  and  adjoin- 
ing the  turnpike  road,  and  had  built  and  was  operating  an 
electric  street-car  line  thereon^  And,  by  the  second  para- 
graph in  his  petition,  he  alleges  that  appellant  had  wrong- 
fully constructed  its  line  of  street  railway  on  the  turnpike 
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road,  so  close  tahls  property  as  to  obstract  his  ingress  and 
egress  from  his  property  to  the  public  highway. 

It  will  be  observed  that  the  appellee  seeks  damages — 
First,  for  the  illegal  appropriation  of  a  part  of  his  lot;  and, 
second,  damages  which  result  from  building  the  street  rail- 
way on  the  land  of  the  turnpike  company  so  close  to  his 
building  as  to  materially  injure  his  use  of  the  turnpike* 
Pleadings  being  inade  up,  the  trial  of  the  ease  resulted, 
under  instructions  given  to  the  jury,  in  a  verdict  tor  appel- 
lee for  |665,  the  basis  of  the  recovery  being  both  elements 
of  damages  enumerated  above;  and  we  are  asked  to  reverse 
that,  judgment. 

The  court,  on  motion  of  plaintiff,  instructed  the  jury, 
first,  that'  "if  they  believed  from  the  evidence  that  the 
plaintiff,  John  Faulkner,  was  the  owner  and  in  possession 
of  the  property  in  controversy,  and  that  the  defendant,  the 
Ashland  &  Catlettsburg  Street-Bailway  Company,  while 
plaintiff  was  the  owner  and  in  the  possession  of  said  prop- 
erty, by  its  oflScers,  agents,  or  employes,  entered  upon  said 
property,  and  constructed  its  line  of  street  railway  in  frohit 
thereof  on  said  property,  the  law  is  for  the  plaintiff,  and 
the  jury  will  so  flnd.'^  And,  in  fixing  the  measure  of  com- 
pensation under  the  state  of  case  contemplated  in  the  first 
instruction,  the  jury  were  told  by  instruction  No.  3  that. 
'*if  they  believed  as  in  instruction  No.  1,  they  will  find  from 
the  evidence  the  market  value  of  the  entire  tract  of  land 
just  before  it  became  generally  known  that  the  street  rail- 
way was  to  be  constructed  in  front  of  it,  and  find  the  value 
of  the  ground  taken  and  occupied  by  it  tot  all  the  purposes 
for  which  it  was  adapted,  and  to  this  sum  they  will  add  the 
amount,  if  any,  they  believe  from  the  evidence  the  re- 
mainder of  the  tract  is  diminished  by  reason  of  the  con- 
struction and  operation  of  defendant's  road." 
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On  the  issues  raised  by  the  seeond  paragraph,  the  court 
instructed  the  jury  that  *^if  .they  did  not  believe  from  the 
evidence,  and  find  as  in  instruction  No.  1,  but  believed 
from  the  evidence  that  the  defendant  constructed  its  track 
npoii  the  Ashland  &  Catlettsburg  Turnpike  Road,  so  close 
to  plaintiff's  property  as  to  unreasonably  interfere  with 
the  ingress  and  egress  to  and  from  said  property,  the  law 
is  for  the  plaintiff,  and  the  jury  will  so  find." 

And  in  defining  the  measure  of  compensation,  if  they 
found  the  facts  to  be  as  set  out  in  instruction  No.  2,  they 
were  told, to  find  from  the  evidence  the  value,  of  plaintiff's 
property  just  before  it  became  generally  known  that  the 
defendant's  railway  was  to.  be  located  in  front  of  plaint- 
iff's property,  and  then  determine  what  proportion  of  the 
value  is  taken  from  the  property  by  reason  of  the  con 
structlon  and  operation  of  defendant's  road,  and  such  pro- 
portion  would  be  the  amouiyt  of  damage. 

The  proof  in  the  record  shows  that  the  east 
pail  of  the  street-railway  track  is  about  seven  feet 
from  appellee's  building;  that  th^  track  at  that 
point  was  laid  down  at  grade  on  the  road,  and  that 
the  only  elevatiooi  was  the  height  of  the  rails,  two  or  three 
inches;  that  the  road  between  the  rails  was  b&llasted  with 
gravel;  that  a  crossing  of  three-inch  plank  was  put  on  each 
side  of  the  track,  twelve  or  fifteen  feet  long,  making  a  good 
crossing  where  wagons  and  other  vehicles  could  pass  over 
or  be  backed  in  across  the  track  at  that  point  to  appellee's 
house  from  the  turnpike  road  on  the  west  side  of  the  rail- 
way track;  rfnd  that  appellant's  road  was  built  on  the  east 
side  of  the  turnpike  road.  There  is  no  proof  which  con- 
dnces  to  show  that  the  approach  to  appellee's  property  has 
been  interfered  with  by  the  building  of  the  road,  except 
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by  its  proximity  to  the  building,  and  that  it  is  a  new  use  of 
the  street  at  that  point,  which,  in  some  decree,  interferes 
with  appellee's  use. 

The  question  before  us,  therefore,  is,  was  there  such  ob- 
struction as  to  authorize  recovery  on  this  branch  of  the 
case?  If  the  diminution  in  the  value  of  appellee's  property 
arose  solely  by  reason  of  the  location  of  the  road  in  front 
of  his  property,  this  of  itself  furnishes  no  ground  of  com- 
plaint, as  the  whole  trend  of  modern  authorities  is  to  the 
efiPect  that  the  operation  of  a  street  railway  is  a  legitimate 
use  of  the  highway,  and  an  exercise  of  the  public  right  of 
travel.  They  are  but  a  means  of  using  the  public  streets  to 
'  a  greater  advantage  for  the  very  purpose  for  which'  they 
were  laid  oiit,  and  are  recognized  as  the  best  and  cheap- 
est mode  yet  devised  of  getting  about  in  a  city,  and  do  not 
impose  any  new  or  additional  burdens  for  which  abutters 
are  entitled  to  compensation,  unless  they  be  so  constructed 
as  to  deprive  the  abutter  of  some  easement,  or  in  some 
way  cause  him  special  damage  for  which  he  is  entitled  to 
recover,  as  they  do  not  hinder  the  use  of  the  rest  of  the 
street  for  the  public  travel,  and  in  but  a  very  small  degree 
obstruct  travel  on  the  part  occupied  by  their  tracks.  (See 
Wood  on  Railroads,  748,  and  authorities  there  cited,  and 
Elliott  on  Railroads,  vol.  3,  1635.)  On  this  point  Judge  Dil- 
lon says :  "The  appropriation  of  a  street  for  a  horse  railway^ 
and  used  in  the  ordinary  mode,  is  such  a  use  as  falls  with- 
in the  purposes  for  which  the  street  was  dedicated  or  ac- 
quired under  the  power  of  eminent  domain."  (Dillon's 
>runicipal  Corporations,  (3d.  Ed.),  Sec.  722).  Judge  Cooley 
says:  ''When  land  is  taken  or  dedicated  for  a  town  street, 
it  is  unquestionably  appropria^ted  for  all  the  ordinary  pur- 
poses of  a  town  street,  not  merely  for  the  purposes  to 
which  such  streets  were-^ormerly  applied,  but  those  de- 
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manded  by  new  improvements  and  new  wants.  Among 
these  purposes  is  the  use  for  carriages  which  run  upon  a 
grooved  track;  and  the  preparation  of  important  streets  in 
the  cities  for  their  use  is  not  pnly  a  frequent  necessity, 
which  must  be  supposed  to  have  been  contemplated,  but  is 
almost  as  much  a  matter  of  course  as  the  grading  and  pav- 
ing.''   Cooley,  Const.  Lim.,  55G. 

As  early  as  1872  this  question  was  thoroughly  consid- 
ered by  the  Coutt  of  Appeals  of  New  York  in  the  case*  of 
Killinger  v.  42d  Street  St.  Ry.  Co.,  50  N.  Y.,  206.  In  that 
case  the  plaintiff  alleged  that  the  track  of  defendant's 
road  was  unnecessarily  or  negligently  or  willfully  laid  so 
near  the  sidewalk  as  to  impair  the  use  of  his  premises,  and 
depreciate  its  rental  value.  The  court  held  that  "abutting 
owners  have  an  easement  in  the  street,  in  common  with  the 
whole  people,  to  pass  and  repass,  and  also  to  have  free  ac- 
cess to  their  premises;  but  the  mere  inconvenience  of  such 
access  occasioned  by  the  lawful  use  of  the  street  is  not  the 
subject  of  action." 

The  Supreme  Court  of  Pennsylvania  has  also  thoroughly 
considered  this  question  in  the  case  of  Raflferty  v.  Cen- 
tral Traction  Co.,  147  Pa.  St.,  579  [30  Am.  St.  R., 
763;  23  Atl.,  884.]  This  was  an  injunction  suit  to  prevent 
the  laying  of  rails  on  a  street  in  such  proximity  to  the  curb 
as  to  interfere  with  the  ingress  and  egress  of  the  abutting 
property  holders,  and  the  rights  of  such  property  holders 
were  exhaustively  discussed  by  the  court.  It  was  claimed 
by  the  plaintiffs  that  their  right  of  free  access  to  their, 
property  along  the  street  was  interfered  with  because  ve- 
hicles could  not  stand  between  the  tracks  and  the  curbing 
without  interfering  with  the  cars.  It  was  held  that  "the 
right  of  the  property  holder  is  not  changed  in  this  respect 
He  has  the  same  right  after  the  tracks  are  laid  as  he  had 
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before.  It  is  a  right  which  must  be  exercised  in  reason, 
whether  there  are  car  tracks  on  the  street  or  not.  In  no 
circumstances  does  it  confer  the  priTilege  of  obstruction  by 
unreasonable  use,  but  the  reasonable  exercise  of  the  right 
gives  the  street  car  company  no  right  to  arrest  it;"  the 
court  finally  holding  that  "the  operation  of  a  street  rail- 
way by  electricity  is  not  an  additional  servitude  or  burden 
on  the  land  which  will  entitle  the  owner  of  property  abut- 
ting on  the  street  to  compensation,  eitfier  by  injunction 
for  damages  by  the  construction  and  maintenance  of  such 
a  track.  .  •  •  If  at  any  time,  the  owner  of  property 
abutting  on  the  street  has  occasion  for  the  presence  of 
vehicles  in  front  of  his  property  on  the  street  to  take  away 
or  deliver  persons  or  goods,  he  may  exercise  that  right  for 
such  reasonable  time  as  is  necessary  for  his  purpose;  and 
if,  in  the  exercise  of  such  right,  the  passage  of  street  cars 
is  impeded,  the  street  cars  must  wait." 

In  the  ease  of  Williams  v.  Railway  Co.,  41  Fed.  Rep,,  556, 
the  court  said:  "The  operation  of  a  street  railway  by  me- 
chanical power  is  not  an  additional  servitude  or  burden  on 
land  already  dedicated  or  condemned  to  the  use  of  a  pub- 
lic street,  and  is  therefore  not  a  taking  of  private  property, 
but  is  a  modern  and  improved  use  of  the  street  as  a  public 
highway,  and  affords  to  the  abutting  property  holder, 
though  he  may  owe  the  fee  of  the  street,  no  le^al  ground 
of  complaint." 

In  the  case  of  Briggs  v.  Railroad  Co.,  79  Me.,  363,  [1 
Am.  St.  R.,  316;  10  Atl.,  47],  the  court  said:  ^'We  do  not 
think  any  construction  and  operation  of  a  street  railway 
in  a  street  is  a  new  and  different  use  of  the  land  from  its 
use  as  a  highway.  The  laying  down  of  rails  in  *he  street 
and  the  running  of  street  cars  over  them  for  the  accom- 
modation of  persons  desiring  to  travel  on  the  street  is  only 
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a  later  mode  of  using  the  land  as  a  way — using  it  for  the 
very  purpose  for  which  it  was  originally  taken." 

In  the  ease  of  Patterson  St.  Ry.  Co.  v.  Grundy,  56  Am.  & 
Eng.  R.  R.  CasesI  456  [26  AtL,  788],  the  Supreme 
Court  of  New  Jersey  held  that  "abutting  own- 
ers' rights  in  a  street  in  front  of  their  property  are  sub- 
servient, unless  such  use  imposes  an  additional  servitude 
upon  the  land  taken  by  the  street  or  the  abutting  land; 
but  when  a  public  use,  authorized  by  law,  takes  no  prop- 
erty of  the  individual  merely  affecting  him  by  proximity, 
the  necessary  interference  with  his  business  or  the  enjoy- 
ment of  his  pioperty  occasioned  by  such  use  furnishes  no 
basis  for  damagrs." 

In  the  case  of  Detroit  Street  Railway  Co.  v. 
Mills  (Mich.),  46  Am.  &  Eng.  R.  R.  Cases,  616  [48  N.  W., 
1011],  the  court  held  that  "street  railways,  when  con-' 
stmcted  so  as  not  to  interfere  with  the  rights  of  others 
upon  the  streets,  form  no  obstruction  to  such  use  and 
enjoyment.  They  make  no  more  noise  than  the  omnibus 
and  other  heavy  vehicles,  are  not  more  dangerous,  and  no 
more  interfere  with  access  to  the  abutting  lots.  They  con- 
stitute a  modern  and  improved  use  only  of  the  street  as  a 
public  way;"  holding  tha»t  the  abutting  property  owner 
would  not  be  entitled  to  compensation  for  such  use,  in  the 
absence  of  a  statute  giving  it  or  plain  proof  of  such  injury. 

In  the  case  of  Louisville  Bagging  Mfg.  Co.  v.  Central 
Pass.  Ry.  Co.,  95  Ky.,  50,  [44  Am.  St.  R.,  203,  23  S.  W., 
592],  this  court  said:  "It  is  well  settled  that  the  use  of  a 
public  street  for  travel  rfnd  transportation  by  means  of 
railway  cars  falls  within  the  purposes  for  which  streets  are 
dedicated;  and  it  is  only  when  other  ways  of  travel  and 
transportation  are  prevented  or  unreasonably  obstructed 
that  courts  can  interfere  to  either  enjoin  or  limit  the  oper- 


Digitized  by 


Google 


342  KENTUCKY  REPORTS.  [Vol.  106 

. .    — — ■ »  .  

Ashland  A  Catlettsburg  Street  Railway  Co.  y.   Faulkner. 

ation  of  railroads  upon  a  public  street.  .  .  .  The  trol- 
ley system  of  operating  street  ears,  when  properly  ad- 
justed, is  not  much,  if  any,  more  dangerous  than  horse 
power.  .  .  .  Moreover,  while  strfeet-railway  cars  thus 
operated  go  at  a  greater  rate  of  speed,  and  are  more  com- 
fortable, and  mu^t  in  time  become  a  cheaper  mode  of 
travel,  they  can  be  easier  controlled  than  horse  cars,  and 
do  not  really  more  obstruct  the  street  or  interfere  with 
business  transacted  thereon." 

This  question  has  been  so  exhaustively  discussed,  both 
in  cases  and  text-books,  as  to  leave  but  little  to  be  said; 
and  the  rule  is  that  a  street  railway  may  be  placed  and 
operated  upon  any  part  of  a  public  street  of  a  municipal 
corporation  which  is  used  by  vehicles  without  Increasing 
the  burden  of  the  servitude,  and  the  owner  of  the  fee  is 
not  entitled  »to  compensation  because  of  such  use  of  the 
street  upon  which  his  property  abuts  merely  because  he  is 
affected  by  the  proximity  of  the  tracks  to  his  property, 
without  proof  of  special  damage  resulting  therefrom. 

It.  does  not  appear  that  there  was  such  obstruction  of 
appellee's  use  of  the  public  highway  in  front  of  his  house 
by  the  railway  as  would  justify  recovery,  if,  as  a  matter  of 
fact,  the  railway  was  buiVt  entirely  upon  the  turnpike  road. 
While  it  is  true  that  there  is  not  sufficient  room  between 
the  tracks  and  the  house  of  appellee  for  wagons  and  other 
vehicles  to  stand  as  ithey  formerly  did,  there  is  nothing 
to  hinder  vehicles  from  being  driven  across  the  tracki 
at  that  point,  or  standing  on  the  space  between  the  rails, 
as  cars  pass  there  only  at  intervals  of  ften  or  fifteen  min- 
utes. Most  of  the  witnesses  who  testify  on  this  point 
state  that  there  was  no  diminution  whatever  in  the  salable 
value  of  appellee's  property  resulting  from  the  operation 
of  the  road,  and  no  witness  except  appellee  himself  fixes 
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the  damages  "as  high  as  the  verdict  of  the  jury.  The 
verdict  is  excessive,  and  palpably  against  the  weight 
of  the  evidence,  and  the  proof  did  not  authorize  the  sub- 
mission to  the  jury  of  the  questions  of  fact  embraced  in 
instructions  Nos.  2  and  4. 

But  upon  the  question  as  to  whether  appellant  had  ap- 
propriated, for  the  use  of  its  track,  land  to  which  appellee 
actually  held  the  legal  title,,  the  proof  is  conflipting,  and, 
in  our  opinion,  this  isspe  was  properly  submitted  to  the 
determination  of  the  jury;  but,  as  it  is  impossible  to  say 
how  much  the  verdict  of  the  jury  may  have  been  affected 
by  the  other  question,  the  judgment  is  reversed,  and  the 
cause  remanded  for.  proceedings  consistent  with  this  opin- 
ion.- 
JUDGE  QUPFY  dissenting,  delivered  the  followinq  opinion: 

The  object  of  the  suit  instituted  by  appellee  (plaintiff 
below)  was  td  recover  damages  against  defendant  upon 
two  grounds:  First,  tha^  it  had  forcibly  entered  and 
taken  possession  of.  his  property,  and  erected  thereon  a 
street-railway  track;  and  second,  had  built  the  same  so 
near  to  his  property  as  to  obstruct  his  ingress  and  egress 
<to  and  from  the  turnpike  road  upon  which  his  property 
fronted. 

A  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiff  for  ?665,  and  appellant  appealed  to  this  court, 
and  this  court,  in  an  opinion  by  a  majority,  reversed  the 
judgment  appealed  from.  It  seems  to  me  »that  the  major- 
ity opinion  is  not  sustained  by  the  law,  and  is  so  far-reach- 
ing in  its  effects  upon,  the  rights  of  property  holders  that 
I  feel  constrained  to  enter  and  file  <this  dissenting  opin- 
ion. 

It  seems  to  me  that  the  reversal  of  the  judgment  was 
unauthorized  for  several  reasons.     The  opinion  in  effect 
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decides  that  the  railway  as  built  does  not  interfere  with 
the  ingress  or  egress  of  appellee  to  and  f ronr  the  turnpike 
roady  when  in  fact  several  witnesses  testified  that  it  did 
seriously  obstruot  the  ingress  and  egress.  One  witness 
stated  that  vehicles  could  not  be  driven  across  the  track 
of  the  railway  without  breaking  them,  and,  while  it  may 
be  true  that  appellant's  proof  was  quite,  different,  yet  it 
was  the  province  of  the  jury  to  weigh  and  determine  as  to 
the  truth  of  the  matter,  and  especially  so  in  this  case,  for 
this  record  discloses  «that,  upon  motion  of  appellant,  the 
jury  were  permitted  to  view  the  track  and  surroundings. 
It  seems  to  me  that  the  majority  opinion  is  an  invasion 
of  the  province  of  the  jury  as  to  the  finding  of  facts,  and 
will  upon  the  next  trial  bar  appellee's  right  to  show  and 
recover  for  the  obstruction  complained  of.  The  majority 
opinion  seems  to  proceed  upon  »the  idea  that  the  building  of 
a  street  railway  is  no  new  servitude  imposed  upon  a  street, 
and  therefore  abutting  property  owners  can  not  recover 
anything  resulting  from  injury  to  their  property  on  ac* 
count  of  the  building  of  such  railways,  and  certainly  so 
unless  such  building  practically  destroys  ingress  and 
egress  to  and  from  the  street. 

Quite  a  number  of  authorities  are  cited  in  support  of  the 
opinion.  I  have  examined  most  of  them,  and  am  unable 
to  see  that  they  support  the  opinion  of  the  majority.  Al- 
most if  not  every  one  recognizes  the  law  to  be  that,  if  the 
railway  materially  obstructs  the  ingress  and  egress,  the 
property  owner  can  recover.  I  think  that  all  the  authori- 
ties relied  on  in  the  opinion  apply  to  cases  in  States  having 
a  different  constitutional  provision  from  that  in  our  Con- 
sftitution  in  regard  to  the  taking  of  private  property  for 
public  uses.  It  is  a  well-settled  rule  of  law  in  this  Sta«te 
that  a  party  may  have  a  perfect  and  legal  right  and  title 
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to  an  easement,  aud,  altboagh  it  may  no^t  be  exclasive  of 
the  public  generally,  yet  he  can  no  more  be  depriyed  cf 
snob  right  to  such  easement  than  he  can  be  deprived  of 
any  other  right. 

The  case  referred  to  in  the  opinion  of  Louisville  Bagging 
Mfg.  Co.  V.  Central  Pass.  Ey.  Co.,  95  Ky.,  50,  [44  Am,  St. 
R.,  203;  23  S.  >y.,  592],  is  not  applicable  in  the  case  at  bar. 
The  main  question  in  the  case  supra  was  whether  the  rail- 
way company  should  be  enjoined  from  erecting  an  electric 
street  car  line  which  it  was  alleged,  among  other  'things, 
would  prevent  the  bagging  company  from  unloading  ve- 
hicles by  backing  them  up  to  and  at  right  angles  to  the 
sidewalk.  The  court  held  that  such  loading  and  unload- 
ing would  necessarily  obstruct  the  proper  use  of  the  street 
for  other  vehicles,  and,  besides,  is  forbidden  by  city  ordi- 
nance. It  is  further  said  in  ^the  case  supra^  that  the  plain- 
tiff had  signally  failed  to  show  that  he  had  been  unreason- 
ably obstructed  or  hindered  in  his  business,  or  that  his 
rights  had  been  illegally  interfered  with.  No  reference  is 
made  in  the  opinion  sttpra  to  sections  164  nor  242  of  the 
preseat  Constitution,  if,  indeed,  the  present  Constitution 
was  in  force  at  the  commencement  of  the  suit  referred  to 
above. 

It  is  perfectly  manifest  to  my  mind  that  the  majority 
opinion  is  in  direct  conflict  with  »the  opinion  in  the  case  of 
City  of  Henderson  v.  McClain  102  Ky.,  402,  [43  S.  W.,  701]. 
McClain  recovered  a  judgment  against  the  city  of  Hender- 
son for  injuries  to  his  property  resulting  from  street  im- 
provements. There  was  no  physical  taking  of  the  prop- 
erty, nor  was  the  work  of  improvement  done  in  an  unskill- 
ful, manner,  but  the  result  of  the  improvement  was  to  ma- 
terially decrease  the  value  of  McClain's  abutting  lot.    It 
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has  often  been  decided  by  this  -^ourt,  under  the  former 
Consrtitution,  that  no  recovery  could  be  had  in  such  cases. 

Section  14  of  the XZJonstitution  of  1850  says:  ^'No  person 
shall,  for  the  same  offense,  be  twice  put  in  jeopardy  of  his 
life  or.  limb;  nor  shall  any  man's  property  be  taken  or  ap- 
plied to  public  use  without  the  consent  of  his  representa- 
tives, and  without  just  compensation  being  previously 
made  to  him."  The  same  provision  is  in  section  13  of  the 
bill  of  rights  of  the  present  Constitution,  The  first  part 
of  section  242  of  the  present  Constitution  reads  as  follows: 
"Municipal  or  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property  for  public  use 
shall  make  just  compensation  for  property  taken,  injured 
or  destroyed  by  them;  which  compensation  shall  be  paid, 
before  such  taking,  or  paid  ar  secured  at  the  election  of 
such  corporation  or  individual  before  such  injury  or  de- 
struction." 

This  court,  in  case  of  City  of  Henderson  v.  McClain, 
supra,  after  reviewing  the  law  as  it  existed  prior  to  the 
adoption  of  the  present  Constitution,  and  as  expounded 
by  this  court,  and  after  referring  to  sections.  242  and  13, 
quoted  above,  said:  "The  adoption  of  this  section,  in  ad- 
dition to  the  provisions  of  section  13,  in  our  view  undoubt- 
edly indicated  an  intention  to  change  the  organic  law  of 
th€t  State,  and  to  abolish  the  requirement  of  the  direct 
physical  injury  to  the  property  in  order  to  establish  a  claim 
for  damages.  The  language  used  is  tha»t  municipal  corpo- 
rations shall  make  just  compensation  for  property  taken, 
injured,  or  destroyed  by  them.  The  city  undoubtedly  has 
the  right  to  take  private  property,  having  the  right  of 
eminent  domain.  It  also  has  the  undoubted  right  to  im- 
prove the  streets  for  the  public  use,  in  a  proper  manner, 
when    thereto    authorized    by    legislative    authority.    If, 
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howeyer,  in  making  the '  improyements,  it  takes,  injuries, 
or  destroys  priyate  property,  compensation  nmst  be  made, 
unless  consent  has  been  giyen.  This  exact  question  ap- 
pears to  have  been  decided  in  several  of  the  States  in 
which  new  Constitutions,  containing  similar  provisions, 
have  been  adopted  in  recent  years.  In  Illinois  the  old  Con- 
stitution contained  a  provision  similar  to  that  contained 
in  section  13  of  our  Constitution.  By  the  Constitution  of 
1870  (article  2,  sec.  13),  the  provision  was  made  to  read: 
'Private  property  shall  not  be  taken  or  damaged  for  pub- 
lic use,  without  just  compensation.'  And,  while  the  rule 
under  the  former  Constitution  had  been  held  as  in  the  sec- 
tion quoted  above  from  Dillon  (section  722),  it  has  been 
held  in  numerous  cases  that  the  new  rule  introduced  by 
the  present  Constitution  required  compensation  in  all 
cases  where  ij  appears  'there  has  been  some  physical  dis- 
turbance of  a  right,  either  public  or  private,  which  the 
plaintiff  enjoys  in  connection  with  his  property,  and  which 
gives  to  it  an  addirtional  value,  and  that  by  reason  of  such 
disturbance  he  has  sustained  a  special  damage  with  re- 
spect to  his  property  in  excess  of  that  sustained  by  the 
public  generally.' 

"In  Rigney  v.  City  of  Chicago,  .102  111.,  64,  it  was  there 
held  'that  the  introduction  of  that  word  ["damages"],  so 
far  from  being  superfluous  or  accidental,  indicated  a  delib- 
erate purpose  to  make  a  change  in  the  organic  law  of  the 
State,  and  abolish  the  old  test  of  direct  physical  injury  to 
the  corpus  or  subject  of  the  property  affected.'  This  doc- 
trine was  approved  by  the  Supreme  Court  of  the  T'nited 
States,  in  an  opinion  delivered  by  Mr.  Justice  Harlan,  in 
the  case  of  City  of  Chicago  v.  Taylor,  125  U.  S.,  162  [8  Sup. 
Ct.,  820].  Referring  to  the  Rigney  case,  he  said:  The 
conclusion  there  reached  was  that,  under  this  constitu- 


Digitized  by 


Google 


1 


348  KENTUCKY  REPORTS.  [Vol.  106 

Ashland  &  Catl^ttsburg  Street  Railway  Co.  v.  Faulkner. 


tional  proTision,  a  recovery  may  be  had  in  all  cases  where 
private  property  has  sustained  a  substantial  damage  by 
the  making  and  using  an  improvement  that  is  public  in 
its  character;  tha^  it  does  not  require  that  the  damage 
shall  be  caused  by  a  trespass,  or  an  actual  physical  inva- 
sion of  the  owner's  real  estate,  but,  if  the  construction 
and  operation  of  the  railroad  or  other  improvement  is  the 
cause  of  the  damage,  though  consequential,  the  party  may 
recover..  We  regard  that  case  as  conclusive  of  this  ques- 
tion. The  case  of  Railroad  Co.  v.  Reich,  101  111.,  157,  is  in 
point  on  this  question  of  damages;  and  the  case  of  City  of 
Chicago  V.  Union  Bldg.  Ass'n,  102  Ill.>  379  [40  Am.  R.,  598], 
also  reviews  the  authorities,  and  approves  the  doctrine  in 
Rigney  v.  City  of  Chicago,  supra.' 

^'In  Missouri  a  similar  constitutional  provision  has  been 
adopted,  and  a  similar  construction  given.  Sheehy  v.  Rail- 
way Co.,  94  Mo.,  574,  [4  Am.  St.  R.,  396,  7  S.  W.,  579].  In 
Pennsylvania  a  constitutional  provision  was  adopted  in 
1874,  exactly  similar  to  section  242  of  our  Constitution, 
which  has  been  construed  in  Borough  of  New  Brighton  v. 
Peirsol,  107  Pa.  St.,  280,  as  the  provision  of  the  Illinois 
Constitution.  In  a  number  of  other  States  which  have 
adopted  the  same  or  similar  constitutional  provisions  the 
courts  have  gone  as  far  or  further  than  the  Illinois  courts 
in  permitting  recovery  for  consequential  damages  in  such 
cases.  See  Dill.  Mun.  Corp.  (4th  Ed.)  sees.  990-995a,  inclu- 
sive, and  notes.  We  conclude  that,  under  the  averments 
of  the  petition  in  this  case,  admitted  by  the  demurrer  to 
be  true,  there  was  a  right  of  recovery." 

Several  States  have,  of  late  years,  inserted,  in  their 
Constitutions,  provisions  similar  to  section  242  of  our 
Constitution.  Section  8  of  article  15  of  the  Constitution 
of  Pennsylvania,  adopted  in  1874,  provides  that  municipal 
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and  other  corporations  and  individuals  invested  with  the 
privilege  of  taking  private,  property  for  public  use  shall 
make  just  compensation  for  property  taken,  injured,  or 
destroyed  by  their  construction  or  enlargement  of  their 
works,  etc. 

The  Supreme  Court  of  Pennsylvania,  in  Borough  of  New 
Brighton  T.  Pelrsol,  107  Pa.  St.,  283,  discussed  and  con- 
strued the  section  of  the  Constitution  aforesaid.  Peirsol 
brought  suit  against  New  Brighton  to  recover  damages 
for  the  injury  caused  to  plaintiff's  property  abutting  on 
Lock  street  by  reason, of  a  change  of  grade  of  said  street, 
made  after  the  plaintiff  purchased  his  lot,  and  obtained  a 
reralct  for  $193.  The  court  clearly  recognized  the  import- 
atace  of  the  change  made  by  the  Constitution  of  1874. 
The  concluding  portion  of  the  opinion  is  as  follows:  "The 
claim  now  is  for  change  of  grade  made  since  the  defendant 
in  error  purchased,  and  for  damage  sustained  by  work  done 
since  the  adoption  of  the  Constitution  of  1874.  Judgment 
affirmed." 

The  decision  supra  was  rendered  some  time  before  the 
adoption  of  our  present  Constitution,  and  section  242 
thereof  is  the  same  in  substance  as  the  section  of  the  Coi^- 
stitution  of  Pennsylvania,  before  quoted;  and  it  is  a  well- 
settled  rule  of  construction  tha't  the  framers  of  the  present 
Constitution  intended  section  242  to  mean  and  have  the 
same  effeot  given  by  the  Supreme  Court  of  Pennsylvania, 
in  the  case,  supra,  to  section  8  of  the  Pennsylvania  Consti- 
tution. The  provision  of  the  Constitution  of  Illinois 
adopted  in  1848,  in  regard  to  the  taking  of  private  prop- 
erty for  public  use,  was  the  same  as  section  13  of  the  pres- 
ent Constitution  of  this  State;  but  in  1870  Illinois  adopted 
a  new  Constitution,  which  provided  that  private  property 
should  not  be  taken  or  damaged  for  public  use  without  just 
compensation. 
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In  Rigney  v.  Citjr  of  Chicago,  102  111.,  75,  the  Supreme 
Court  of  Illinois,  in  a  very  elaborate  opinion,  discussed 
the  rights  and  remedies  of  abutting  property  owners,  and 
also  discussed  and  construed  the  new  Constitution  of  Illi- 
nois. Rigney  sought  to  recover  again&t  the  city  of  Chi- 
cago for  injury  to  his  property  resulting  from  street  im- 
provements. The  trial  court  dismissed  his  petition,  and 
an  intermediate  court,  called  the  ^*court  of  appeals,"  af- 
firmed the  judgmettt,  and  he  appealed  to  the  Supreme  Court 
of  the  State. 

The  court,  among  other  things  said:  "The  position  of 
appellee  that  the  new  Constitution  was  simply  intended  to 
conserve  existing  rights,  and  that,  therefore,  there  can  be 
no  recovery  in  any  case  except  where  there  has  been  an 
actual  appropriation  of,  or  physical  injury  to,  the  plaintiff's 
property,  is  founded  in  part  upon  certain  expressions  to 
be  found  in  some  of  the  cases  which  have  arisen  since  the 
adoption  of  the  new  Constitution,  which  seems  to  recognize 
as  still  existing  the  old  tesft  that  the  injury  must  be  direct 
and  physical,  where  there  has  been  no  actual  appropriation 
or  taking  of  the  property.  It  is  hardly  necessary  to  ob- 
serve that  that  which  is  said  in  any  case  upon  a  matter  not 
necessarily  involved  in  the  decision  is  not  to  be  regarded 
as  authoritative  or  binding.  Such  expressions  can  only  be 
regarded  as  indicating  the  views  of  the  members  of  the 
court,  and  panticularly  that  of  the  writer  of  the  opinion, 
upon  a  matter  of  which  the  court  is  not  required  to,  and 
consequently  can  not  judically  determine;  and  hence,  while 
they  are  entitled  to  respectful  consideration,  they  are 
never  accepted  as  authoritative.  An  examination  of  the 
cases,  i<t  is  believed,  will  clearly  show  that  no  express  deci- 
sion to  that  effect  has  ever  been  made;  and,  even  if  such  a 
case  could  be  found,  it  must  have  been  made  without  due 
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consideration,  and  should. not  be  followed,  fop  to. recognize 
such  a  rule  would,  in  effect,  as  we  have  already  shown,  be 
to  render  inoperative  a  plain  provision  of  the  Constitu- 
tion. ...  The  question,  then,  recurs:  What  addi- 
tional class  of  cases  did  the  framers  of  'the  new  Constitu- 
tion intend  to  provide  for  which,  are  not  embraced  in  the 
old? 

"While  it  is  clear  that, the  present  Constitution  was  in- 
tended to  afford  redress  in  a  certain  class  of  cases  for 
which  there  wa«  no  remedy  under  the  old  Constitution, 
yet  we  think  it  equally  clear  that  it  was  not  intended  to 
reach  every  pi^ssible  injury  tha»t  plight  be  occasioned  by  a- 
public  improvement.  There  are  certain  injuries  which  are 
necessarily  incident  to  the  ownership  of  property  in  towns 
OA  cities  which  directly  impair  the  value  of  private  prop- 
erty, for  which  the  law  does  not,  and  never  has,  afforded 
any  relief.  For  insrtance,  the  building  of  a  jail,  police  sta- 
tion, or  the  like  will  generally  cause  a  direct  depreciation 
in  the  value  of  neighboring  property;  yet  that  is  clearly  a 
case  of  damnum  absque^  injuria.  So,  as  to  an  obstruction 
in  a  public  street,  if  it  does  not  practically  affect  the  use 
or  enjoyment  of  neighboring  property,  and  thereby  impair 
its  value,  no,  actioji  will  lie. 

"In  all  cases,  to  warrant  a  recovery,  it  must  appear  there 
has  been  some  direct  physicaldisturbance  of  a  right,  eitter 
public  or  private,  which  the  plaintiff  enjoys  in  connection 
with  his  property,  and  which  gives,  to  it  an  addi^tional 
vajue,  and  that,  by  reason  of  such  disturbance,  he  has  sus- 
taiJied  a  special  damage  with  respect  to  his  property  in 
excess  of  that  sustained  by  *the  public  generally.  In  the 
absence  of  any  statutory  or  constitutional  provisions  on 
the  subject,  the  common  law  afforded  redress  in  all  such 
cases;  and  we  have  no  doubt  it  was  the  initention  of  the 
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framers  of  the  present  Constitution  to  require  compensa- 
tion to  be  made  in  all  cases  where,  but  for  some  legisla- 
tive enactment,  an  acition  w^uld  lie  by  the  common  law. 

'  ''The  English  counts,  in  construing  certain  statutes  pro- 
viding compensation  for  injuries  occasioned  by  public  im- 
provements, in  which  the  language  is  substantially  the 
same  as  'that  in  our  present  Constitution,  after  a  most 
thorough  consideration  of  the  question,  lay  down  substan- 
tially the  same  rule  here  announced.  Chamberlin  v.  Rail- 
way Co.,  2  Best  &  S.,  605,  110  E.  C.  L.,  605,  617;  Beckett 
V.  Railway  Co.,  L.  R.,  1  C.  P.,  241,  on  appeal,  L.  R.,  3  C.  P., 
82;  McCarthy  v.  Board,  L,  R.,  7  C.  P.,  508.  These  statutes 
requiijB  compensation  to  be  made  where  property  was  'in- 
juriously affected',  which  the  English  courts  construe  as 
synonymous  with  the  word  'damaged.'  Hall  v.  Mayor, 
etc.,  lu  R.,  2  0.  P.,  322;  Railway  Co.  v.  Gattke,  3  MacN.  & 
G.,  155.  The  rule  we  have  adopted  was  unanimously  sus- 
tained by  the  House  of  Lords  in  the  McCarthy  Case,  suprOy 
and  is  believed  to  be  in  consonance  with  reason,  justice, 
and  sound  legal  principles;  and  while  it  has  not  heretofore 
been  formulated  in  express  terms,  as  now  stated,  yet  the 
principles  upon  which  the  rule  rests  are  fully  recognized 
in  the  previous  decisions  of  this  court,  particularly  in  City 
of  Shawnee  town  v.  Mason,  82  111.,  337,  [26  Am.  R.,  321] ; 
City  of  Pekin  v.  Brereton,  67  111.,  477,  [16  Am.  R.,  629] ; 
Railroad  Co.  v.  Francis,  70  111.,  238;  City  of  Pekin  v.  Winkel. 
77  111.,  56;  and  city  of  Elgin  v.  Eaton,  83  111.,  536,  [25  Am. 
R.,  412].  In  this  last  case,  the  city  of  Shawneetown  and 
Brereton  Cases  are  approvingly  referred  to.  In  the  city 
of  Shawneetown  Case  it  was  said:  The  true  question  is 
whether  the  property  was  injured  by  the  improvements. 
If  not,  then  there  is  no  damage,  and  can  be  no  recovery. 
If  there  is,  then  the  recovery  must  be  measured  by  the  ex- 
tent of  the  loss,'  etc. 
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^'One  of  the  elements  of  damage  distinctly  recognized  in 
this  case  was  the  physical  obstruction  of  the  right  and 
means  of  access  to  the  plaintiff's  premises.  And  so  of  the 
Brereton  Case,  Winkle  Case,  and  Eaton  Case,  supra,  and 
Stack  Case,  85  III.,  377,  [28  Am.  R.,  619].  In  the  light  of 
these  authorities,  we  are  clearly  of  the  opinion  that  the 
circuit  court  erred  in  refusing  appellant's  instruction,  and 
also  in  giving  appellee's;  and  for  these  errors  the  judg- 
ment of  that  court  should  have  been  reversed  by  the  appel- 
late court,  and  for  not  doing  so  the  judgment  of  the  appel- 
late court  must  be  reversed,  and  the  cause  remanded,  with 
directions  <to  that  court  to  reverse  the  judgment  of  the  cir- 
cuit court,  and  remand  the  cause  for  further  proceedings  in 
conformity  with  the  views  here  expressed. 

Judgment  reversed." 

In  City  of  Chicago  v.  Taylor,  125  U.  S.,  164,  [8  S,up.  Ct., 
820],  the  same  question  was  under  consideration.  Taylor 
had  brought  a  suit,  and  obtained  judgment  against  the 
city  of  Chicago  for  injury  to  his  property  by  reason  of  cer- 
tain street  improvements  erected  by  special  ordinances  of 
the  city  council,  and  the  city  appealed.  Justice  Harlan  de- 
livered the  opinion  of  (the  court,  and,  upon  a  thorough  re- 
view of  the  authorities  he  sustained  the  contention  of 
Taylor  that,  under  the  Constitution  of  1870,  he  was  en- 
titled to  recover  for  the  injury  resulting  to  his  property  by 
leason  of  the  street  improvements.  The  opinion  con- 
cludes as  follows:  "It  would  serve  no  useful  purpose  to 
examine  in  detail  all  the  requests  for  instruotions,  and  com- 
pare them  with  the  charge,  or  discuss  the  questions  arising 
upon  the  exceptions  to  the  admission  of  evidence.  After 
a  careful  consideration  of  all  the  propositions  advanced 
for  the  city,  we  are  unable  to  discover  any  substantial  er- 
ror committed  to  its  prejudice.    It  may  be  as  suggested  by 
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its  counsel  that  the  present  Constitution  of  Illinois  in 
.  regard  to  compensation  to  owners  of  private  property 
^'damaged"  for  the  public  use  has  proved  a  serions  obstacle 
to  municipal  improvements;  that  the  sound  policy  of  the 
old  rule,  that  private  property  is  held  subject  to  any  conse- 
quential damages  tha^t  may  arise  from  the  erection  on  a 
public  highway  of  a  lawful  structure,  is  being  constantly 
vindicated;  and  that  the  constitutional  provision  in  ques- 
tion is  "a  handicap^'  upon  municipal  improvement  upon 
public  highways.  And  i't  may  also  be,  as  is  suggested, 
doubtful  whether  a  constitutional  convention  could  tiow 
be  convened  that  would  again  incorporate  in  the  organic 
law  the  existing  provision  in  regard  *to  indirect  or  con- 
sequential damage  to  private  property  so  far  as  the  same 
is  caused  by  public  improvements.  We  dismiss  these  sev- 
eral suggestions  with  the  single  observation  that  they  can 
be  addressed  more  properly  to  the  i>eople  of  the  State  in 
support  of  a  proposition  to  change  their  Constitution.  We 
perceive  no  error  in  the  record,  and  the  judgment  is  af- 
firmed." 

The  Supreme  Court  of  Missouri  has  passed  upon  a  con- 
stitutional provision  similar  to  section  242.  Sheehy  sued 
the  Kansas  City  Cable  Railroad  Company  for  injury  to  his 
property  on  account  of  a  change  of  grade  of  the  street.  It 
was  admitted  that  the  city  had  a  right  to  authorize  defend- 
ant to  change  the  grade,  but  Sheehy  recovered  judgment 
for  $5,000,  and  the  defendant  cable  railroad  company  R-p- 
pealed. 

The  case  is  reported  in  94  Mo.,  574,  [4  Am.  St.  R.,  396, 
and  7  S.  W.,  579].  I  quote  as  follows  from  the  opinion: 
"The  conrt,  as  shown  by  the  instructions  given  as  well  as 
by  those  refused,  tried  the  case  on  the  theory  that  while 
the  city  had  the  right  by  ordinance  to  change  the  grade  of 
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said  street  in  front  of  plaintiff's  property,  and  to  author- 
ize defendant  to  make  such  change,  still  the  defendant  was 
liable  fcr  any  damage  resulting  to  plaintiff  by  reason  of 
such  change.  It  h  insisted  by  counsel  that  this  theory 
was  erroneous  and  that  ^the  city  being  fully  empowered 
by  its  charter  to  grade,  alter,  and  change  the  jgrade  of 
its  streets,  and  having  changed  the  grade  of  Ninth  street 
at  this  locality  by  ordinance,  and  authorized  and  permit- 
ted defendant  to  grade  the  same  for  the  purpose  of  con- 
structing its  road  thereon,  ,it  is  not  liable  for  damages 
resulting  therefrom.    This  point  is  not  well  taken. 

"Anterior  to  the  adoption  of  the  Constitution  of  1875, 
and  as  far  back  as  the  case  of  City  of  St.  Louis  v.  Gurno,  12 
Mo.,  414,  it  was  the  established  rule  in  this  State  that 
where  a  municipality  was  invested  with  the  control  of  its 
streets,  and  the  power  to  fix,  alter,  and  change  the  grade 
of  the  same,  that  any  damage  resulting  to  an  abutting 
property  owner  from  the  change  of  grade  was  damnum 
absque  injuriay  unless  the  injury  should  be  shown  to  have 
resulted  from  the  negligent  or  improper  manner  in  which 
the  work  wap  done.  Section  21,  art.  2,  of  the  Constitution 
of  1875,  which  provides  that  'private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensa- 
tion/ has  changed  this  rule.  Worth  v.  City  of  Springfield, 
78  Mo.,  107. 

"In  this  case  it  is  held  that  'when  property  is  damaged  by 
establishing  the  grade  of  a  street,  or  by  raising  or  lower- 
ing the  grade  of  a  street  previously  established,  it  is  dam- 
aged lor  public  use  within  the  meaning  of  the  Constitu- 
tion.' It  is  clear  that  the  city  of  Kansas,  under  its  charter, 
had  the  power  to  change  the  grade  of  Ninth  street,  and  it 
is  equally  clear,  under  the  provision  of  the  Constitution 
above  quoted,  that  if,  in  the  exercise  of  that  power,  the 
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property  of  an  abutting  owner  was  damaged,  such  owner 
would  be  entitled  to  recover  such  damages  from  the  city. 
And,  if  such  liability  would  attach  to  the  city,  it  necessar- 
ily and  logically  follows  that  a  railroad  company  which 
had  'the  right  conferred  on  it  to  alter  the  grade  of  the 
street  fop  the  purpose  of  constructing  its  foad  would  also 
be  liable  to  an  abutting  property  owner  for  damages  to 
his  property  by  reason  of  such  alteration. 

"In  such  cases 'the  privilege  granted  the  railroad  'would 
lie  yoked  with  a  liability.'  That  the  owner  of  property 
abutting  on  a  street  has  such  an  easement  therein  as 
would  support  an  action  for  damages  peculiar  to  him  is 
sustained  by  the  following  cases:  Lackland  v.  Railroad 
Co.,  31  Mo.,  181;  Werth  v.  City  of  Springfield,  supra; 
Householder  v.  City  of  Kansas,  83  Mo.,  488;  McElroy  v. 
Kansas  City,  21  Fed.,  257;  Story  v.  Railroad  Co.,  90  N.  Y., 
122,  [43  Am.  R.,  146] ;  Lahr  v.  Railway  Co.,  104  N.  Y.,  268, 
[10  N.  E.,  528];  Railroad  Co.  v.  Eddins,  60  Tex.,  663;  Cross 
V.  Railroad  Co.,  77  Mo.,  318.  The  theory  upon  which  the 
court  tried  the  case,  as  embraced  in  the  instructions,  was 
a  correct  one.  The  judgment  is  aflSrmed  with  the  concur- 
rence of  the  other  judges,  except  Ray.  J.,  absen«t." 

I  respectfully  submit  that  the  foregoing  authorities 
show  conclusively  that  the  majority  opinion  is  not  sus- 
tained.by  the  authorities  relied  on  therein,  and  is  contrary 
to  the  weight  of  all  the  authori«ties  bearing  upon  the  ques- 
tion at  issue.  I  further  submit  that  the  doctrine  of  the 
majority  opinion  is  contrary  to  equity  and  natural  justice. 

The  majority  opinion  in  this  case,  as  I  understand  it, 
holds  that  a  street  railway  may  be  located  and  run  by  the 
Terydoor  of  the  house  of  the  abutting  lot  owner  if  his  house 
happens  to  be  upon  the  line  of  the  street,  and,  if  the  track 
is  leveled  up  as  described  in  the  opinion,  that  the  property 
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owner  can  have  no  redress,  alttiough  we  know  that  sucb 
a  nse  of  a  street  would  necessarily  greatly  lessen  »the  value 
of  his  property,  and  cause  the  lives  of  himself  and  children 
to  be  in  imminent  peril  whenever  they  went  out  of  the 
house  for  any  purpose  whatever,  for  they  would  then  be 
upon  the  railway  track,  liable  to  be  struck  by  the  electric 
car. 

If  the  above  is  not  the  true  construction  of  the  major- 
ity opinion  yet  it  is  unquestionably  true  that  'the  opinion 
sustains  the  right  of  a  street  railway  to  be  run  right  along 
the  curbing  of  a  sidewalk,  which  would  prac«tically  destroy 
all  the  business  houses  which  might  be  on  that  side  of 
the  street.  If  a  street  railway  was  erected  along  the  curb- 
ing of  the  sidewalk  on  the  west  side  of  Fourth  street  in 
Louisville,  who  would  dispute  the  statement  that  the  prop- 
erty on  that  side  would  at  once  be  injured  fifty  per  cent, 
or  more  of  its  value  if  it  was  believed  that  the  street-car 
line  was  permfanently  so  established? 

I  have  discussed  this  question  so  far  upon  the  ground 
upon  which  the  majority  opinion  seems  to  be  based,  name- 
ly, that  the  doctrine  of  street  railways  and  the  uses  for 
which  streets  were  established  and  dedicated  applies.  In 
my  opinion,  the  power  to  establish  street  railways  in 
towns  and  qities  has  no  application  to  the  case  at  bar. 
The  answer  of  defendant  (now  appellant)  shows  that  the 
line  of  railway  and  property  in  contest  is  not  within  the 
boundary  of  any  town  or  incorporated  city.  That  plea  is 
made  in  the  answer,  and  by  it  the  appellant  was  by  the 
court  below  held  to  be  exempted  from  the  provisions  of 
section  164  of  the  Constitution;  but,  if  the  appellant  is  hold 
to  be  entitled  to  all  the  privileges  and  protection  of  the  law 
applicable  to  cities  and  towns,  then  it  should  be  held  to  be 
subject  to  the  provisions  of  section  164  of  the  Constitution, 
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and,  if  so  held,  the  entire  power  exercised  by  it  was- and  is 
unconstitutional. 

Mj  judgment  is  that  no  turnpike  company  or  commis- 
sioners or  the  c9UEty  court  have  any  legal  power  or  right 
to  authorize  the  construction  of  a  street  railway  upon  any 
turnpike  or  county  road.  It  would  be  a  new  service,  and 
one  not  contemplated  by  the  law  authorizing  the, establish- 
ment of  county  roads  or  turnpike  roads,  and  would  seri- 
ously interfere  with  rthe  safe  and.  convenient  and  proper 
use  of  such  highways.  It  is  evident  to  my  mind  that  the 
turnpike  company  in  this  case  had  no  authority  to  author- 
ize the  construction  of  the  railway  in  question.  It  will 
be  seen  from  the  record,  as  I  understand  it,  that  appellant 
iand  appellee  both  hold  under  Kinner,  Kinner  only  grant- 
ed the  right  of  way  to  the  turnpike  company  for  a  turnpike 
road;  hence  it  could  be  used  for  nothing  else.  The  fee 
remained  in  him,  and  passed  to  his  vendees,  subject  only 
to  the  use  granted  by  Kinner.  If  I  am  right  in  this,  it 
follows  that  appellant  violated  both  the  property  right  and 
right  of  easement  of  appellee,  and  »the  instructions  were 
more  favorable  to  appellant  than  it  was  entitled  to. 

There  may  be  some  reason  and  equity  in  ruling  the  law 
as  strictly  as  it  can  be  legally  done  as  to  improving  streets 
in  towns,  and  allowing  railways  to  be  established  therein, 
because  the  public  are  to  be  greatly  benefited;  but  in  the 
case  at  bar  it  is  manifest  to  me  that  the  railway  in  ques- 
tion was  erected  for  the  sole  benefit  of  »the  corporation, 
and  that  neither  the  turnpike  company  nor  the  commis- 
si'mers  had  any  lawful  authority  to  grant  to  the  railway 
the  right  of  way  over  any  pant  of  the  county  road,  and  cer- 
tainly none  to  the  injury  of  the  plaintiff's  property,  nor 
to  the  detriment  of  his  easement.  It  appears  in  this  case 
that  appellant,  by  force,  sawed  off  pant  of  appellee's  porch 
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or  platform,  and  removed  it,  and  by  force  held  or  tied  him 
while  they  laid  the  track  at  that  point.  From  the  proof 
in  this  case,  I  incline  to  the  opinion  'that  the  appellee  was 
the  rightful  owner  of  the  land  in  contest.  Appellant's 
contention  is  that  the  rail  of  the  track  is  seven  feet  from 
appellee's  house.  Conceding  «that  to  be  true,  I  still  think 
that  a  court  must  judicially  know  that  his  ingress  and 
egress  to  and  from  the  road  is  materially  and  unreason- 
ably obstructed  thereby.  Corporations  should  be  pro- 
tected in  the  full  enjoyment  of  their  legal  rights,  but  the 
individual  property  holder  should  also  have  the  full  protec- 
tion of  the  law.  Section  242  of  the  Constitution  was  evi- 
dently made  to  give  greater  protection  to  the  citizen  than 
he  had  theretofore  enjoyed,  but,  if  the  majority  opinion  in 
this  case  is  to  be  the  law  of  the  land,  the  section  supra 
amounts  to  nothing. 

The  importance  of  the  questions  involved  Is  my  only 
apology  for  this  dissenting  opinion.     I  think  the  judgment 
appealed  from  should  be  affirmed. 
CHIEF  JUSTICE  HAZELRIGG  delivered  the  following  response 

TO  A  PETITION  FOB  A    REHEARING: 

This  case  was  argued  by  counsel  and  considered  by  the 
court  on  the  original  hearing  as  one  involving  the  location 
of  a  street  railway  on  a  street  of  a  town.  It  developed 
from  an  inspection  of  an  averme»t  in  one  of  the  various 
pleadings — filed,  not  by  the  appellee,  but  by  the  appellant 
— that  the  location  of  Faulkner's  property  is  in  fact  not 
within  the  corporate  limits  of  a  town.  We  can  no»t,  when 
presenting  it  for  the  first  time,  consider  a  matter  of  this 
importance  on  rehearing.  In  the  opinion,  however,  we 
hold  the  evidence  of  injury  by  obstruation  insufficient  for 
submission,  and  to  this  extent  we  modify  the  original  opin- 
ion.   It  is  true  that  the  plaintiff  himself  neither  in  his 
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examination  in  chief  nor  in  his  cross-examination  makes  out 
a  case  of  obstruction  to  his  property.  He  rests  his  case 
on  the  claim  that  his  lot  had  been  absolutely  invaded,  and 
a  part  taken  by  the  company;  and  even  when  recalled, 
later  in  the  progress  of  the  trial,  his  testimony  on  the  point 
involved  is  incompetent,  and  too  general  to  support  a 
claim  for  damages  for  obstructipn.  There  is  some  testi- 
mony, however,  by  other  witnesses,  conducing  to  show 
that  the  ingress  and  egress  had  been  obstructed  by  the 
track  of  the  railway;  and  we  know  from  commcjn  observa- 
tion that  the  rails  of  such  a  road  do  in  a  measure  obstruct 
the  ingress  and  egress,  when  room  is  not  left  for  passage 
between  them  and  the  abutting  property.  The  question 
should  be  left  to  the  jury  to  determine  to  what  extent  the 
property  has  been  damaged  by  reason  of  this  obstruction. 
We  think  the  damages  on  this  branch  of  the  case  are 
shown  by  the  proof  to  be  quite  small,  and  we  adhere  to 
the  original  opijiion  that  on  the  whole  .case  the  damages 
found  are  excessive.  On  return  of  the  case,  either  party 
may  amend  their  pleadings,  raising  such  issues  as  may  be 
involved.    Petition   overruled. 


Case   40— HOMICIDES— April   12. 

Gibson  v.  Commonwealth. 

APPEAL  FROM  CRIMINAL  DIVISION  OF  JEFFERSON  CIRCUIT  COURT. 

1.  Homicide — ^By  Exposing  Infant. — ^It  is  felony  to  wlllfuUy  aban- 

don a  helpless  infant  on  a  cold,  raw  night  and  leave  it  to  die 
of  exposure,  whatever  may  have  been  the  purpose  in  so  leaving 
it 

2.  Same — Instruction. — In    such    a   case    the    court    correctly  In- 

stmcted  the  jury  that  "if  they  believed  from  the  evidence  be- 
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yond  a  reasonal>le  doubt  that  the  defendant,  'without  malice,- 
but  unlawfully,  wilfully  and  feloniou&ly  cast  her  cbild  upon 
an  open  lot  without  sufficient  shelter  or  clothing  to  protect  it 
from  the  inclemency  of  the  {weather,  but  that  said  act  was  done 
with  the  hope  that  it  would  be  rescued  or  taken  care  of  by  some 
other  person  before  it  should  freeze  to  death,  but  by  reaaon  of 
said  exposure  it  did  freeze,  then,  in  that  event,  the  defendant 
was  guilty  of  voluntary  manslaughter." 

JAMBS  R.  W.  SMITH  fob  the  apfellakt. 

1.  The  court  should  have  sustadned  the  motion  for  peremptory  in- 

struction for  a  failure  of  proof. 

2.  The  facts  set  out  in  instruction  No.  2  do  not  constitute  voluntary 

manslaughter,  but  only  involuntary  manslaughter  or  uninten- 
tional homicide. 

3.  The  court  should  have  instructed  the  jury  upon  the  subject  of  in- 

TOluntary  manslaughter. 

4.  Th«  court  should  have  instructed  the  jury  upon  the  subject  of 

murder. 

5.  The  court  should  h»ve  defined  murder. 

Citations:  Crim.  Code,  sec,  240;  Com.  v.  Black  well,  93  Ky.,  309; 
Gist  V.  Com.,  7  Ky.  Law  Rep.,  45;  Bowlin  v.  Com.,  94  Ky.,  391; 
Madison  v.  Com.,  li  Ky.  Law  Rep.,  313;  Trimble  v.  Com.,  78 
Ky.,  176;  Connor  v.  Com.,  13  Ky.  Law  Rep.,  403;  Ball  v.  Com., 
81  Ky.,  662. 

W.   S.  TAtLOR»  ATTORNEY-GENERAL,   and  M.   H.   THATCHER 

FOR    APPELLEE. 

1.  The  Commonwealth  is  not  bound  by  the  statement  of  the  defend- 

ant detailed  to  policeman  Brock  and  by  him  testified  to.  The 
stateme^  was  a  denial  of  guilt  by  the  defendant 

2.  Tfie  proof  was  sufficient  to  warrant  the  inference  that  the  de- 

fendant's infant  was  abandoned  wbile  it  was  alive. 

3.  The  instruction  upon  the  subject  of  nmnslaughter  was  proper. 

Wharton's  Crim.  Law,  sec.  345. 

JUDOB  BURNAM  delivered  thb  opnaoN  of  the  court. 

The  appellant  was  indicted  for  the  murder  of  her  two 
months  old  baby,  and  was  found  guilty  of  manslaughter, 
and  sentetieed  to  th6  penitentiary  for  three  years;  and 
from  that  judgment  this  appeal  is  prosecuted. 
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I  The  main  errors  upon  which  she  relies  for  a  reversal  are 
(1)  that  the  testimony  in  the  case  did  not  authorize  the 
verdict  of  the  jury;  and  (2)  that  the  second  instruction, 
which  authorized  the  jury  to  find  her  guilty  of  manslaugh- 
ter, did  not  sufliciently  describe  that  offense. 

The  testimony  discloses  *that  defendant  was  an  unmar- 
ried woman,  and  that  she  gave  birth  to  a  female  child  on 
the  9th  day  of  September,  1879,  and  that  on  the  night  of 
11th  day  of  November,  thereafter,  she  left  the  house  where 
she  had  been  »taying  since  her  accouchement,  taking  the 
child  with  her;  that  she  took  it  some  seven  or  eight 
squares  away,  and  left  it  in  the  yard  in  fro^t  of  a  residence 
at  the  Conner  of  Brook  and  Breckinridge  streets,  in  the 
city  of  Louisville.  The  baby  was  placed  in  a  small  basket, 
and  was  covered  with  a  shawl  or  other  wrap.  The  night 
was  a  cold,  raw  one,  and  it  was  found  dead  early  the  next 
morning  by  a  policeman.  The  coroner  who  held  'the  in- 
quest testifies  that  the  child  was  greatly  emaciated,  and 
probably  died  either  from  starvation  or  exposure;  the 
indications  after  death  being  about  ithe  same,  whether  it 
died  from  one  cause  or  the  other. 

The  defendant  testifies  that  the  child  was  dead  at  the 
time  she  left  its  body  in  front  of  the  residence;  that  it  had 
died  early  in  the  morning  of  the  same  day;  that  she  had 
concealed  this  fact,  and  kept  its  body  covered  up  in  her 
bed  during  the  day,  until  night,  because  she  was  not  able 
to  bury  it,  and  did  not  know  what  to  do  wi»th  the  boilyj 
that  she  left  it  where  she  did,  that  some  one  might  find  it 
and  bury  it.  She  says  that,  after  leaving  the  child  on  the 
lot,  she  went  to  the  house  of  her  aunt,  and  spent  the  night, 
and  the  next  day  went  to  Cincinnati,  where  she  was  subse- 
quently arrested.  It  seems  to  us  that  her  testimony  is 
very  improbable,  and  she  is  flatly  contradicted  by  the  tes- 
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timony  of  Eliza  Smkh  as  to  the  time  when  the  child  died.^ 
She  says  that  she  saw  the  defendant  with  the  child  alive, 
and  apparently  well,  late  in  the  afternoon  of  November 
the  11th,  and  other  witnesses  testify  to  facts  'thkt  show 
that  it  was  well  a  few  days  before,  and  that  defendant 
was  anzlons  to  be  relieved  of  the  burden  of  its  support. 
We  are  of  the  opinion  'that  there  was  ample  evidence 
to  authorize  the  submission  of  the  case  to  the  jury,  and  the 
motion  for  a  peremptory  instruction  was  properly  over- 
ruled. 

The  law  imposed  upon  defendant  the  duty  of  prp- 
tecting  and  caring  for  her  offspring  to  the  best  of  her 
ability;  and  when  she  willfully  abandoned  it  oin  a  cold, 
raw  night,  and  left  it  to  die  from  exposure,  she  was  guilty 
of  a  felony,  whatever  may  have  been  her  purpose  in  leaving 
it.  Wharton,  in  his  work  on  Homicide  (section  304),  says: 
"If  a  person  do  or  omit  to  do  an  act  towards  another,  who 
is  helpleds  and  dependent,  which  act  or  omission,  in  usual, 
natural  sequence,  leads  to  the  death  of  that  other,  the 
crime  amounts  to  murder,  if  the  act  or  omission  be  inten- 
«tional;  but  if  the  circumstances  are  such  that  the  person 
would  not  be,  or  could  not  have  been,  aware  that  the  re- 
suit  would  be  death,  that  would  reduce  the  crime  to  man- 
slaughter, provided  the* death  was  occasioned  by  an  unlaw- 
ful act,  but  not  such  sin  aot  as  showed  a  malicious  mind. 
Thus,  where  a  woman  left  her  child,  a  young  infant,  at  a 
door  or  other  place  where  it  was  liable  to  be  found  or 
taken  care  of,  and  the  child  died,  it  would  be  manslaugh- 
ter only;  but  if  the  child  was  left  at  a  remote  place 
where  it  was  not  liable  fto  be  found,  and  the  death  of  the 
child  ensued,  it  would  be  murder."  The  same  doctrine  is 
announced  in  Bishop  on  Criminal  Law,  sees.  557,  883,  and 
in  1  Hawkins  P.  G.^  564. 
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The  instructions  in  the  case  were  as  favorable  to  'the  de- 
fendant as  the  testimony  authorized — especially  the  "sec- 
ond," on  the  question  of  manslaughter.  By  it  the  jury  were 
told  that  "if  they  believed  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  without  malice,  but 
unlawfully,,  willfully,  and  feloniously,  cast  her  child  ujwn 
an  open  lot,  wi-thout  sufficient  shelter  or  clothing  to  pro- 
tect it  from  the  inclemency  of  the  weather,  but  that  said 
act  was  done  with  the  hope  that  it  would  be  rescued  or 
taken  care  of  by  some  other  person  before  it  should  freeze 
to  death,  but  by  reason  of  said  exposure  it  did  freeze,  then, 
in  that  event,  the  defendant  was  guilty  of  voluntary  man- 
slaughter." 

We  think  this  instruction  fairly  stated  the  law  on  the 
question  of  voluntary  manslaughter;  and,  upon  the  whole 
case,  that  there  has  been  no  error  prejudical  to  the  sub- 
stantial rights  of  the  defendant. 

Wherefore  the  judgment  is  affirmed. 


Case    41— ACTION    FOR    INJURY   CAUSING    DEATH— April   15. 

Chesapeake  &  Ohio  Railway  Co.  v.  Judd's 
Administratrix. 

APPEAL    FROM    BOYD    CIRCUIT    COURT. 

1.  Negligence — Peremptory  Instruction. — In  this  action  for  injury 

resulting  in  death,  as  the  evidence  showed  that  the  engine  fur- 
nished hy  defendant  to  plaintiff's  Intestate  was  totally  unfit 
for  use,  while  the  evidence  of  his  knowledge  of  that  fact  was 
conflicting,  the  court  properly  refused  a  peremptory  Instruc- 
tion. 

2.  Instructions. — ^The   court  properly   refused  Instructions  offered 

by  the  defendant  calling  special  attention  to  particular  points 
in  the  evidence. 
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3.  Damages. — As  the  jury  has  separated  its  findings  so  as  to  fix 
113,500  as  the  compensatory  and  $5,000  as  the|  punitive  damages, 
this  court  will  disregard  an  erroneous  instruction  authorizing 
punitive  damages,  will  reverse  the  judgment  giving  punitive 
images  and  affirm  that  for  compensatory  damages. 

WADSWORTH  &  COCHRAN  fob  appellant. 

I.  Appellant  was  entitled  to  peremptory  instruction  at  the  close  of 
all  the  evidence.  , 

(1)  Because  deceased  knew  defective  condltioh  of  engine  in 
question  and  assumed  the  risk  thereof. 

(a)  Obviousness  of  defective  condiction  of  machinery  and 
opportunity  to  observe  equivalent  to  actual  knowledge.  Bogen- 
echutz  v^  Smith,  84  Ky.,  330;  L.  &  N.  R.  R.  Co.  v.  Robinson,  13 
Ky.  Law  Rep.,  153;  Lawrence  v.  Hagemeyer,  93  Ky.,  590;  Brad- 
Shaw's  Admr.  v.  L.  &  N.  R.  R.  Co.,  14  Ky.  Law  Rep.,  689. 

(b)  Defective  condition  of  engine  in  question  obvious  and 
deceased  had  ample  opportunity  to  observe  it 

(c)  Deceased  had  fpereonally  witnessed  the  engine  do  as. 
it  did  on  occasion  of  accident  an4  had  been  informed  by  en- 
gineer as  to  its  condition  before  the  accident. 

(d)  He  was  conductor  of  train  and  engine  and  engineer  under 
his  control  and  in  his  charge.  It  was  his  duty  to  know  its  con- 
dition.   Mad  River  R.  R.  Co.  v.  Barber,  67  Am.  Dec,  312. 

(e)  The  fact  that  it  had  been  in  the  repadr  shop  the  previous 
Saturday  night  did  not  authorize  deceased  to  act  upon  the  idea 
that  it  had  been  placed  in  sound  and  safe  condition.  It  went 
into  repair  shop  every  Saturday  nigtit  and  the  repairs  there 
made  had  no  permanent  or  reliable  effect  on  its  condition  and 
this  to  knowledge  of  deceased  it  he  knew  that  it  waa  in  the 
habit  of  going  there. 

(f)  A  promise  to  repair  machinery  not  kept,  after  lapse  of 
reasonable  time  to  repair,  or  an  assurance  that  it  has  been  re- 
paired when  obviously  it  has  not  been,  can  not  be  relied  on.  M. 
H.  &  O.  R.  R.  Co.  V.  Spears,  44  Mich.,  169;  Gulf,  Ac.,  Ry.  Co.,. 

V.  Brentford,  79  Tex.,  619;  Stephenson  v.  Duncan,  73  Wis.,  404; 
Eureka  Co.  v.  Bass,  81  Ala.,  200;  Lawrence  v.  Hagemeyer,  9S 
Ky.,  591. 

(g)  Besides  no  evidence  that  deceased  knew  that  engine  in 
question  had  been  in  repair  shop  previous  Saturday  night. 

.  (h)  Cf  deceased  knew  defective  condition  of  engine  and  con- 
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sented  to  labor  for  apfpellant  in  connection  with  it  In  that  con- 
dition, neither  he  nor  his  personal  representative  has  a  right 
to  urge  that  appellant's  husineSs  could  have  been  conducted  in 
a -less  hazardous  way.  Bailey's  Personal  Injuries  Relating  to 
Master  and  Servant,  vol.  1,  sees.  504,  505,  508. 

(i)  Burden  on  appellee  to  allege  and  prove  want  of  knowledge 
on  part  of  deceased  of  defective  condition  of  engine.  New- 
man's PI.  &  Pr.,  723;  Erment  v.  Dletz,  44  S.  W.  R.,  138;  Logan 
Co.  Nat.  Bk.  Y.  Barkley,  46  S.  W.  R.,  675;  Bogenschutz  v. 
Smith,  84  Ky.,  330;  L.  &  C.  Co.  M.  Co.  v.  Stephens'  Admr.,  47 
S.  W.  R.,  321;  Bailey's  Pers.  Inj.  Rel.  to  Mast.  &  Serv.,  vol.  1. 
314 ;  Needham  v.  L.  A  N.  R.  R.  Co.,  85  Ky.,  423 ;  O'Bannon's  Admr. 
V.  L.  A  N.  R.  R.  Co.,  9  Ky.  Law  Rep.,  706;  Derby's  Admr.  v. 
K.  C.  R.  R.  Co.,  9  Ky.  Law  Rep..  153;  Nance's  Admr.  v.  N. 
N.  &  M.  V.  Ry.  Co.,  13  Ky.  Law  Rep.,  554;  Bradshaw's  Admr. 
V.  L.  &  N.  R.  R.  Co.,  14  Ky.  Law  Rep.,  688;  Passamaneck's  Admr., 
V.  L.  Ry.  Co.,  98  Ky.,  195;  L.  &  N.  R.  R.  Co.  v.  Miller.  15  Ky. 
Laiw  Rep.,  699;  Artz  v.  R.  R.  Co.,  34  la.,  153;  Payne  v.  Chi-* 
cago,  &c.,  R.  R.  Co.,  136  Mo.,  •662. 

(2)  Because,  according  to  the  undisputed  testimony,  de- 
ceased was  guilty  of  contributory  negligence,  but  for  which 
the  injuries  complained  of  would  not  have  been  sustained. 

(a)  Deceased  attempted  to  make  the  coupling  when  the  brake- 
man,  whose  duty  it  was  to  make  it,  was  proceeding  to  make  it, 
and  when  it  was  not  his  duty  to  make  it,  but  to  see  that  the 
•brakeman  made  it. 

(b)  He  did  not  notify  the  fireman,  acting  as  engineer,  that 
he  was  going  to  make  it. 

(c)  He  attempted  to  make  it  when,  at  the  speed  the  engine 
was  approaching  the  caboose,  it  was  dangerous  to  attempt  to 
make  it  at  all.  Lockwood  v.  C.  &  N.  R.  R.  Co.,  55  Wis.,  50;  Nu- 
bals  V.  Chicago,  ice.,  Co.,  69  la.,  156;  Norfolk,  Ac.,  R.  R.  Co.  t. 
Colrett,  83  Va.,  512;  Kennedy  v.  Lake  Superior,  &c.,  Ry.  Co..  87 
Wis.,  28. 

(d)  He  chose  a  way  of  making  the  coupling  which  was  the 
most  dangerous  way  in  which  it  could  have  been  made. 

(e)  To  choose  a  way  of  doing  a  thing  which  is  more  danger- 
ous than  another  mode  which  might  have  been  cftiosen  when 
servant  has  choice  of  modes,  is  contributory  negligence  on  part 
of  servant.  Shearman  &  Redfield  on  Negligence,  sec.  207;  St. 
Louis,  4bc.,   Co.   V.   Burke,   12   111.,   369;    Nolan   v.   Shickle,    69 
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•  Mo.»  339;  Russell  t.  Tillotson,  14^0  Mass.,  201;  Mobile*  &c.,  Co. 
Y.  Holiborn,  84  Ala.,  137;  Bnglish  v.  Chi>€a«:o,  Ac.,  Ry.  Co.»  24  Fed. 
906;  Gordon  t.  Harley,  56  Fed.  Rep.,  973;  Ribhmond  ft  D.  R., 
Co.  V.  Bivens,  103  Ala.,  142. 

II.  A  new  trial  should  have  been  granted  because  the  verdict  of 

the  jury  was  against  the  weight  of  the  evidence  and  contrary 
to  law. 

III.  The  following  instructions  should  not  haye  been  given  to  the 
Jury: 

(1)  Instru<:tion  No.  3  because  no  eTidence  that  decedent 
knew  that  appellant  had  undertaken  to  repair  engine  and  as- 
sumed that  if  he  knew  the  decedent  had  a  right  to  presume  that 
it  had  been  put  in  safe  condition.  Under  the  circumstances  he 
had  no  right  so  to  presume. 

(2)  Instruction  No.  7  contains  wrong  definition  of  contribu- 
tory negligence,  M.  ft  L.  R.  R.  Co.  v.  Herrick,  13  Bush,  122; 
Cincinnati,  ftc,  Ry.  Co.  v.  Palmer,  98  Ky,  382. 

IV.  The  following  instructions  should  have  been  refused: 

(1)  Instruction  "B"  because  evidence  tending  to  show  engine 
in  question  suitable  for  the  work  in  which  it  was  engaged. 

(2)  Inatmctton  "C"  and  "L"  because  defect  in  shatekle-bar  not 
patent;  and  if  patent,  decedent's  opportunity  of  discovering  it 
as  great  as  appellant's. 

(3)  Instruction  "D"  because  unless  decedent  knew  that  en« 
gine  had  been  in  repair  shop  the  previouB  Saturday  night  and  had 
reason  to  believe  that  it  coul^  have  been,  and  was  put  in  a  re- 
liable condition,  the  fact  that  it  had  been  there  had  no  bearing 
on  the  case. 

(4)  Instructdons  "F."  "Q,"  "H,"  "I."  "J,"  and  "K"  because 
they  were  the  law  of  the  case  and  appellant  was  entltied  to  hare 
the  whole  law  given.    Holmes'  Common  Law,  111. 

(5)  Damages  allowed  excessive.  R.  R.  Co.  v.  Kelly's  Admr., 
38  S.  W.  R.,  852;  s.  c.  40  S.  W.,  452;  Ry.  Co.  v.  Lang's  Admr., 
40  S.  W.  R.,  451;  s.  c.  41  S.  W.  R..  271;  R.  R.  Co.  v.  Eakin's 
Admr.,  45  S.  W.  R.,  529. 

Same  counsei*  in  petition  for  seheabing. 

W.  8.  PRYOR  AND  J.  A.  SCOTT  fob  appellee. 

Counsel  discussed  seriatim  the  points  urged  by  appellant's 
counsel  for  reversal  and  cited:     M.  ft  L.  R.  R.  Co.  v.  Herrick, 
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13  Bu8h»  126;  Barland  t.  Barrett,  76  Va.,  136;  36  Miss.,  640; 
67  N.  Y.,  '52-56;  L,  &  N.  R.  R.  Co.  v.  Kelly's  Ajdxnx..  100  Ky.. 
448;  Judd's  Admx.  v.  C.  ft  O.  Ry.  Co..  18  Ky.  Law  Rep.,  747. 

JUDGE  GUFFY  delivebed  the  opinion  of  the  coubt. 

This  action  was  instituted  by  the  appellee  against  the 
appellant  to  recover  damages  for  the  dearth  of  the  intestate, 
who  was  her  husband,  who,  while  in  the  employ  of  the  ap- 
pellant as  conductor  of  a  freight  or  construction  train, 
was  killed,  as  is  alleged  by  gross  carelessness  and  willful 
negligence  of  defendant,  its  agebts,  etc.,  in  the  year  1892, 
and  for  which  she  sought  to  recover  the  sum  of  J40,000. 

The  answer  may  be  treated  as  a  denial  of  all  the  aver- 
ments of  the  petition  tending  to  show  a  right  to  recover, 
and  also  contains  a  plea  of  contributory  negligence, 
all  of  which  was  controverted  by  the  reply. 

The  first  trial  resulted  in  a  verdict  and  judgment  in  fa- 
vor of  plaintiff  for  J10,000,  which  the  circuit  court  set 
aside,  and  awarded  appellant  a  new  trial.  After  consider- 
able delay,  another  trial  was  had,  and  a^t  the  conclusion  of 
plaintiff's  testimony  the  circuit  court  gave  peremptory  in- 
structions to  find  for  the  defendant,  and  from  that  judg- 
ment plaintiff  prosecuted  an  appeal  tto  this  court,  and  also 
prosecuted  an  appeal  from  the  judgment  awarding  the 
new  trial  aforesaid.  This  court  reversed  the  latter  judg- 
ment, rendered  under  the  peremptory  instruction  of  the 
court,  bu*  declined  to  order  the  circuit  court  to  render  a 
judgment  upon  the  verdict  for  J10,000  damages. 

After  the  return  of  the  case  to  the  circuit  court,  another 
trial  was  had,  and  the  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  (now  appellee)  for  (13,500  for  the  loss  of 
power  to  earn  money,  and  $5,000  punitive  damages;  and, 
appellant's  motion  for  a  new  trial  haying  been  overruled, 
it  prosecutes  this  appeal. 

Many  technical  questions  were  raised  during  the  trial, 
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which  we  deem  ufanecessary  to  discuss  or  decide.  But  few 
OP  any  of  them  are  insisted  on  in  this  court.  But  it  is 
earnestly  contended  for  appellan^t  that  the  court  should 
have  given  a  peremptory  instruction  to  find  for  the  defehd- 
ant.  The  evidence  in  this  case  is  as  strong  as,  if  not 
stronger  than,  at  the  time  the  court  gave  a  peremptory 
instruction  to  find  for  the  defendaht,  which  was  reversed 
by  this  court;  and  it  may  well  be  conceded  that  the  deci- 
sion of  this  court  is  conclusive  as  tq  the  right  of  plaintiff 
to  have  the  case  submitted  to  a  jury;  and,  if  plaintiff's 
testimony  authorized  a  submission  d:o  the  jury,  it  necessar- 
ily follows  that  no  amount  of  testimony  introduced  by  the 
defendant  could  authorize  the  court  to  take  the  case  from 
*the  jury  on  a  peremptory  instruction.  Such  action  would, 
in  effect,  nullify  the  right  of  trial  by  a  jury.  But  we  are 
not  disposed  to  place  our  decision  entirely,  or  even  chiefly, 
upon  the  former  opinion  of  this  court.  The  evidence  in 
this  case  conduces  to  show  that  the  engine  fumii^hed  by 
defendant  to  plaintiff's  intestate  'to  use  and  operate  was 
totally  unfit  for  the  use  to  which  it  was  devoted,  and  .this 
proposition  is  not  seriously  controverted  by  the  appellant, 
but  it  insists  that  the  deceased  knew,  or  could  by  ordinary 
diligence  have  known  of  the  defects  of  the  engine,  and,  , 
that  being  the  case,  it  is  the  contention  of  appellant  that 
no  recovery  can  be  had.  It  is  also  contended  that  the 
deceased  was  negligent  in  his  attempt  to  couple  the  cars, 
at  which  tinie  he  lost  his  life;  and  it  is  ably  and  extensively 
argued  that  he  was  negligent  in  many  respects. 

It  is  a'so  contended  for  appellant  that  the  court  erred  in 
giving  and  refusing  instructions.  We  are,  however,  of  opin- 
ion that  the  court  did  not  err  in  refusing  to  give  the  in- 
gtrnctions  offered  by  appellant.  Many  of  them  tend  to  spe- 
cially call  attention  to  particular  points  in  the  evidence. 

[M] 
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Snch  instructions  have  beeil  uniformly  cotidemned  by  this 
court.  We  are  further  of  opinion  that  the  instructions 
given  by  the  court,  except  instruction  No.  7,  were  quite 
as  favorable  to  appellant  as  it  was  entitled  to,  and  cor* 
rectly  stated  the  law  applicable  to  the  case  on  trial. 

It  may  be  conceded  that  there  was  some  testimony  intro- 
duced conducing  to  show  that  the  deceased  knew,  or  might 
have  known^  of  the  defective  condition  of  'the  engine;  but 
the  preponderance  of  the  evidence  tends  to  show  that  some 
of  the  material  defects  which  caused  the  injury,  or  from 
which  it  resulted,  were  not  known  to  deceased,  and  could 
not,  with  ordinary  care  on  his  part,  have  been  discovered; 
and  it  was  for  the  jury  to  weigh,  and  determine  from  all 
the  facts  and  circumstances  the  truth  of  *the  matters  in 
issue. 

It  is  also  insisted  for  appellant  that  the  verdict  for  J13,- 
500  is  excessive.  But  there  is  nofthing  in  this  case  to  indi- 
cate that  the  jury  was  influenced  by  passion  or  prejudice, 
and  the  question  of  damages  has  always  been  considered 
peculiarly  within  the  province  of  the  jury;  and  inasmuch 
as  the  jury  heard  all  of  the  witnesses,  and  were  presuma- 
bly familiar  with  the  facts  and  circumstances  surrounding 
the  case,  we  are  of  opinion  that  the  verdict  was  not  excess- 
ive in  this  case. 

Instruction  No.  7  reads  as  follows:  "'Gross  negligence,^ 
as  used  in  these  instructions,  is  the  absence  of  ordinary 
care." 

It  seems  to  us  that  this  instruction  would  probably 
lead  the  jury  to  believe  that  they  might  find  punitive  dam- 
ages in  a  case  of  mere  ordinary  negligence.  We  are  not 
.  inclined  to  the  opinion  that,  under  the  testimony  in  this 
case,  ordinary  negligence  could  or  should  be  considered 
gross  negligence;  and  inasmuch  as  the  jury  has  separated 
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its  tindingB  as  to  compensatory  and  punitiye  damages,  and 
inasmuch  as  this  case  has  been  in  court  for  many  years,  we 
are  of  opinion  that  the  ends  of  justice  will  be  subse^ed 
by  reversing  so  much  of  the  verdict  and  judgment  as  al- 
lows any  punitive  damages,  but  allowing  the  verdict  and 
judgment  to  the  extent  of  J13,500  to  stand. 

The  judgment  appealed  from  is  therefore  reversed  and 
the  cause  remanded,  with  directions  to  the  court  below  to 
set  aside  the  J6,000  verdict  and  judgment  for  punitive  dam- 
ages, and  to  render  judgment  only  for  (13,500,  and  for  pro- 
ceedings consistent  herewith. 


Case   42— ACTION   ON   INSUKANCB  POLICY— April   14.  'iSS^V 

Rogers  v.  Farmers  Mutual  Aid  Association.  ^^  H 

APPEAL   FROil    MASON    CIRCUIT    COUBT. 

.Iksubance — Waiver  of  Forfeiture, — ^A  mutual  insurance  company, 
by  making  assessments  upon  a  member  of  the  company  after 
notice  to  its  solicitor  that  additional  insurance  had  been  taken 
out  on  the  insured  property,  waived  the  forfeiture  prescribed 
by  its  policy  as  a  penalty  for  additional  insurance. 

B.  L.  WORTHINOTON  fob  appellant. 

1.  A  violation  of  a  condition  in  the  policy  that  notice  of  additional 

insurance  must  be  made  to  the  secretary  in  writing  did  not 
.render  the  policy  void  or  voidable. 

2.  Appellee  waived  its  right  to  avoid  the  policy,  if  it  had  any,  by 

continuing  to  treat  it  as  in  force  after  it  received  notice  of  the 
additional  insurance.  . 
Citations:  11  Am.  &  Eng.  Bncy.  of  Law,  288;  Fireman's  Ins. 
Co.  T.  Cecil,  12  Ky.  Law  Rep.»  259;  Rhode  Island  Underwrit- 
ers' Association  v.  Monarch,  98  Ky.,  305;  Von  Bories  v.  United 
Ifife  Ins.  Co.,  8  Bush,  136;  Hay  ward  v.  National^  Ins.  CO.,  14 
Am.  Rep.,  400;  Morrison  v.  Ins.  Co.,  5  Am.  St.  Rep.,  GS;  4  Thomp- 
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soa  on  Corporations,  sees.  5190,  5238;   Hamilton  v.  Home  Ins. 
Co.,  94  Mo.,  353. 

A.  M.  J.  COCHRAN  FOB  appixlee. 

Counsel  discussed  seriatim  the  errors  urged  by  counsel  for  the 
appellant,  and  in  support  of  his  argument  made  the  following 
citations:  Fireman's  Ins.  Co.  v.  Cecil,  12  Ky.  Law  Rep.,  269;  May 
on  Insurance,  vol.  1,  sec.  156;  Rhode  Island  XT.  Assn.  v.  Monarch, 
98  Ky.,  305;  Mechem  on  Agency,  sees.  718,  725.  729; 
Haywood  v.  National  Ins.  Co.,  14  Am.  Rep.»  400;  Morrison  t. 
Ink  Co.,  5  Am.  St.  Rep.,  63;  Brewer  v.  Chelsea,  &c,,  14  Gray,  203; 
Hawkins  v.  Roekford  Ins.  Co.,,  70  U.  S.,  1;  Evans  v.  Trimoun- 
tain,  &c.,  Co.,  9  Allen,  329. 

JUDGE  BURNAM  delivebed  the  opinioit  of  the  court. 

The  appellee,  the  Farmers'  Mutual  Aid  Association  of 
Mason  county,  issued  to  appellant  a  policy  of  fire  insurance 
on  his  dwelling  house,  for  |250,  abo»t  the  18th  day  of  Octo- 
ber, 1893;  the  value  of  the  dwelling  being  fixed  by  the  solic- 
iting agen*t  of  the  insurance  company  at  |375;  the  policy 
being  for  two-thirds  of  the  amount  of  such  valuation.  The 
first  restriction  in  the  policy  provides  that  no  house  or 
other  property  will  be  insured  for  more  than  two-thirds  of 
its  cash  value;  the  second  restriction  provides  that  "mem- 
bers of  this  company"  may  seek  protection  in  other  com- 
panies, provided  their  insurance  does  not  exceed,  in  the 
aggregate,  two-thirds  of  the  value  of  the  building  thus  in- 
sured and  by-law  No.  17,  which  was  also  attached  to,  and 
made  a  part  of,  the  policy,  provides  that  any  party  desir- 
ing insurance  on  contents  or  property  must  make  it  known 
to  the  secretary,  in  writing,  before  insuring  in  other  com- 
panies. 

On  October  9,  1895,  the  house  covered  by  the  policy  was 
destroyed  by  fire;  and,  upon  the  refusal  6t  appellee  to  pay 
the  insurance  covered  by  the  policy,  this  suit  was  inBti- 
tuted.    Appellee  sought  to  avoid  liability  on  the  ground 
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that,  while  the  policy  was  in  full  force,  the  appellant,  in 
Tiolation  of  the  by-laws  and  restrictions  contained  therein, 
took  out  additional  insurance  on  his  property  in  The  Phoe- 
nix Insurance  Company  to  the  amount  of  f200,  which  addi- 
tional insurance  was  in  force  at  the  time  of  th^  loss;  it 
being  contended  that  this  violation  of  one  of  the  restric- 
tions of  the  policy  forfeited  all  rights  to  indemnity  growing 
out  thereof.   ^ 

Appellant,  in  his  reply,  pleads  first  that  the  vio- 
lation of  the  restrictions  as  to  the  amount  of  insurance 
did  not  render  the  policy  void,  because  rthe  policy  itself 
did  not  80  provide.  And  he  also  pleads  that  at  the  time 
the  policy  was  in  full  force,  and  when  there  was  no  other 
insurance  on  the  property,  he  applied  to  The  Mason  County 
Building  and  Saving  Association  'to  borrow  from  it  |200, 
proposing  to  execute  a  mortgage  to  secure  this  loan  on  his 
property,  but  that  the  association  refused  to  make  any 
loan  thereon  unless  plaintiff  would  take  out  a  policy  of  in- 
surance in  some  regular  insurance  company,  which  was  *to 
be  left  with  them  as  an  additional  collateral  to  protect 
them  on  such  loan,  and  that  thereupon,  and  to  enable  him 
to  borrow  the  money  on  the  property,  he  took  out  a  policy 
of  insurance  in  The  Phoenix  Insurance  Company  for  |200, 
and  that  within  one  week  thereafter  he  notified  William 
Rowe,  the  solicitor  of  the  company  who  delivered  the  pol- 
icy sued  on  to  him,  and  who  was  the  agent  of  the  defendant 
at  the  time  the  additional  policy  was  taken  out,  that  he 
had  taken  out  the  additional  policy,  and  stated  to  him  .the 
reasons  which  induced  him  to  do  so,  and  requested  Rowe  to 
let  him  know  at  once  whether  defendant  would  claim  that 
this  additional  insurance  avoided  the  policy,  and  that 
Rowe  assured  him  this  policy  in  defendant  company  would 
remain  binding,  and  that  on  several  different  occasions 
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thereafter  the  defendant  company  assessed  him  on  account 
of  other  bouses  insured  in  said  company  that  had  been 
burned*  down,  and  collected  from  him  his  proportion  of  the 
losses  resulting  therefrom;  that  the  only  officers  of  the  de- 
fendanfcompany  were  a  President,  Secretary^  and  four  So- 
licitors; that,  at  the  time  of  the  issuing  of  the  policy, 
William  Bowe  was,  and  had  continued  to  be,  one  of  these 
solicitors,  and  that  he  was  authorized  to  solicit  insurance, 
make  contracts  therefor,  and  sign  and  deliver  policies; 
that  Bowe  so  acted  during  all  the  time  between  the  issual 
of  'the  policy  to  him  for  the  district  in  which  his  house  was 
loca^ted;  and  that  the  defendant  had  notice  of  the  addition- 
al policy  of  insurance,  and  of  the  circumstances  under 
which  it  was  taken  out. 

A  demurrer  was  sustained  to  both  paragraphs  of  the 
reply,  and,  appellant  declining  to  plead  further,  his  peti- 
tion was  dismissed  and  from  that  judgment  this  appeal  is 
taken. , 

The  questions  to  be  determined  are:  First,  whether  the 
breach  of  the  restriction  as  to  the  amount  of  insurance 
which  plaintiff  was  permitted  to  carry  upon  his  property 
operated  as  a  forfeiture  of  the  policy,  in  the  absence  of 
an  express  statement  to  that  effect  in  the  policy  itself; 
and,  nest,  whether  the  defendant  company,  in  continuing 
to  assess  and  collect  the  premiums  on  appellant  to  pay 
other  losses  accruing  subsequently,  after  notice  to  Bowe, 
has  not  waived  Its  right  to  complain  thereof. 

The  defendant  was  a  mutual  insurance  company,  of 
very  limited  operation.  By  its  charter,  it  is  confined  to 
taking  insurance  in  Mason  county,  and  to  property  within 
one  mile  of  the  county  lines  of  Mason  county.  The  terms 
under  which  it  proposed  to  do  business,  as  recited  in  the 
conditions  annexed  to  the  policy,  are  unique,  and  empha- 
size its  very  limited  operations. 
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The  conditions  annexed  to  the  policy  recite:  First,  that 
the  company  will  insure  farm  property,  houses,  and  barns, 
or  isolated  property  in  towns  and  villages;  second,  that  the 
company  has  no  limit  as  to  the  duration  of  membership; 
third,  that  it  has  no  cash  basis,  and  hence  no  cashier; 
fourth,  it  has  a  basis  that  consists  of  self  preservation; 
fifth,  it  promises  no  dividends;  sixth,  makes  no  assess- 
ments, except  to  meet  losses;  seventh,  when  a  loss  occurs, 
the  assessment  will  be  made  pro  rata.  . 

The  active  officers  of  the  company  were  its  so- 
licitors. They  sought  the  insurance,  valued  the  property 
insured  by  the  company,  issued  the  policies,  and  were  the 
agents  of  the  company  who  came  in  contact  with  its  policy 
Lolders.  The  limited  area  in  which  they  operated,  and 
the  limited  business  of  the  company,  necessarily  familiar- 
ized them  very  thoroughly  with  its  risks,  policy  holders, 
and  business.  The  policy  does  not,  in  express  terms,  pro- 
vide for  a  forfeiture  for  taking  out  additional  insurance; 
"and  they  are  not  favored  in  the  law,  and  courts  are 
always  prompt  to  seize  hold  of  any  circumstances  that 
indicate  an  election  to  waive  a  forfeiture,  or  an  agreement 
to  do  so,  on  which  the  party  has  relied  and  acted.  Any 
agreement,  declaration,  or  course  of  aotion  on  the  part 
of  an  insurance  company  which  leads  the  party  insured 
honestly  to  believe  that,  by  conforming  thereto,  a 
forfeiture  of  his  policy  will  not  be  incurred,  followed  by  due 
conformity  on  his  part,  will,  and  ought  to,  estop  the  com- 
pany from  insisting  on  a  forfeiture,  though  it  might  be 
claimed  under  the  express  letter  of  the  contract.^'  The  N. 
T.  Life  Insurance  Co.  v.  Eggleston,  96  TJ.  S.,  572.  And  we 
think  this  is  the  general  doctrine  of  the  courts  of  the  coun- 
try. 

The  appellee  was  not  prejudiced  by  the  taking  out  of  the 
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additional  insurance.  In  fact,  its  liability  was  diminished 
thereby,  as  it  is  entitled  to  have  the  amount  of  insurance 
held  by  it  on  the  policy  diminished  by  such  sum  as  appel* 
lant  has  realized,  or  may  be  able  to  realize,  from  the  policy 
taken  out  in  The  Phofenix  Insurance  Company.  In  other 
words,  it  is  only  liable  for  its  pro  rata  with  The  Phoenix 
Insurance  Company,  upon  a  liability  not  exceeding  |250, 
or  the  amount  of  its  policy;  and  we  are  of  the  opinion  that 
appellee  is  bound  by  the  notice  given  to  vts  special  solic- 
iting agent  for  the  district  in  which  appellant's  property 
was  situated. 

It  was  said  in  this  court,  in  the  case  of  The  Phoenix  In- 
surance Co.  V.  Spiers  &  Thomas,  87  Ky.,  297,  [8  S.  W.,  453], 
that:  "The  tendency  of  recent  decisions,  and,  we  think 
properly,  is  to  hold  the  insurer  bound  by  the  acts  and  con- 
duct of  the  local  agent,  whenever  it  can  be  done  consistent- 
ly with  the  rules  of  law.  ...  As  to  third  parties,  the 
agent  should,  in  the  absence  of  notice  to  the  contrary,  be 
regarded  as  possessing  all  the  powers  his  occupation  fairly 
imports  to  the  public. 

"Under  this  rule,  an  agent  who  solicits  the  insurance, 
takes  the  application,  receives  the  premium,  and  delivers 
the  policy,  may,  in  our  opinion,  by  his  conduct  or  acts,  bind 
his  company  by  way  of  waiver  of  a  forfeiture  on  account  of 
additional  insurance,  in  the  absence  of  the  knowledge  upon 
the  part  of  the  assured  that  his  powers  in  this  respect  have 
been  restricted.  This  being  so,  it  follows  that  the  knowl- 
edge of  the  agent  under  such  circumstances  is  to  be  im- 
puted to  the  company."  And  this  doctrine  has  been  fol- 
lowed in  other  cases  by  this  court. 

The  case  of  Hayward  v.  The  National  Insurance  Co.,  14 
Am.  Rep.,  400,  was  a  case  of  additional  insurance.  The 
policy  in  suit  contained  a  provision  that  if  the  insured 
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should  have,  or  thereafter  make,  any  other  insurance  on 
the  property,  without  the  consent  of  the  company  indorsed 
thereon,  no  recovery  could  be  had  on  the  policy  in  the  event 
of  loss.  At  the  time  the  policy  was  issued,  there  was  addi- 
tional insurance,  and  subsequently  to  its  issue  the  addi- 
tional insurance  was  renewed  in  another  company.  This 
additional  insurance  was  relied  on  as  avoiding  the  policy. 
The  opinion  of  the  court,  in  passing  upon  this  question, 
said:  "It  is  contended  by  the  defendant -in  this  case  that  no 
notice  to  the  agent  of  the  company  could  operate  as  notice 
to  the  defendant,  unless  the  agent  received  the  notice  at  a 
^ime  in  which  said  agent  was  engaged  in  the  execution  or 
X)erformance  of  the  business  to  which  the  notice  related, 
or  unless  it  is  shown  that  the  agent  communicated  the 
notice  to  his  principal."  In  response  to  this  contention, 
the  court  said:  "I  think  that  it  is  not  the  proper  con- 
struction to  give  to  these  cases.  The  meaning  must  be 
that  the  notice  must  be  given  to  the  agent  while  his  agency 
exists,  and  it  must  refer  to  business  which  comes  within 
the  scope  of  his  authority.  When  this  is  the  case,  I  think 
the  notice  to  the  agent  is  notice  4;o  the  principal.  In  fact, 
there  is  no  other  way  to  notify  a  corporation  than  to  notify 
its  agent.  A  corporation  only  aots  through  and  by  agents, 
and  the  proper  and  only  way  to  give  notice  to  a  corpora- 
tion is  to  notify  an  agent;  and  generally  it  is  sufficient 
to  notify  an  agent,  whose  proper  business  is  'to  attend 
to  the  matter  in  reference  to  which  the  notice  is  given." 

And  we  are  of  the  opinion,  under  the  circumstances  of 
this  case,  that  notice  'to  Rowe,  and  knowledge  on  his  part 
of  the  additional  insurance,  was  a  notice  to  the  company 
itself.  But  the  averment  in  this  case  goes  further,  in  the 
amended  reply,  and  avers  tha^t  the  defendant  itself  had 
notice  of  the  additional  policy  of  insurance  taken  out  by 
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plaintiff  on  his  honse^  and  of  the  circumstances  under 
which  it  was  taken  out.  This  was  certainly  sutfcient  to 
support  a  cause  of  action.  , 

For  <the  reasons  indicated,  the  judgment  appealed  from 
must  be  reversed,  and  the  case  is  remanded  for  proceed- 
ings consistent  with  this  opinion. 


Case  43— ACTION  FOR  MONEY  HAD  WITHOUT  CONSIDERATION 

— Apbil  14. 

Town  of  Providence,  Etc.  v.  Shackelford  &  Fox- 
well,  Etc. 
Same  v.  Price  &  Frederick. 
Same  v.  Forsythe  &  HenrJ^ 
Sebree  City  v.  Klyman. 
Same  v.  Hampton  &  Raybom. 

appeals  fboic  webstbb  cibcuit  doubt. 

Municipal  Corpobations — ^Recoveby  of  Money  Illegaixy  Gollbctgd 
FOB  Liquor  License. — ^The  appellant  municipalities  having  been 
transferred  by  the  circuit  court  from  the  sixth  class  to  the  fifth, 
collected  of  each  of  the  appellees  a  liquor  license  Of  $1,000.  The 
act  under  which  the  transfer  was  made  having  been  adjudged  in- 
valid the  appellees  sued  to  recover  the  difference  between  the 
maximum  license  authorized  by  cities  of  the  sixth  class  ($500) 
and  the  amount  paid.  It  is  held  by  the  court  that  plaintlCCs  are 
not  entitled  to  recover.  The  payment  was  made  to  a  de  facto 
city  of  the  fifth  class  and  appellees  are  estopped  to  deny  the 
validity  of  the  organization. 

M.  C.  AND  G.  D.  GIVENS  for  the  appellants. 

1.  Taxes  paid  voluntarily  can  not  be  recovered  back  by  suit,  and 
voluntary  and  involuntary  payments  .distinguished.  City  of 
Louisville  V.  Anderson,  79  Ky.,  334;  L.  ft  N.  R.  R.  Co.  v.  Hop- 
kins County,  87  Ky.,  605;  L.  &  N.  R.  R.  Co.  v.  Com.,  89  Ky.,  5S1; 
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Bruner  &  Bloom  v.  Clay  City,  18  Ky.  Law  Rep.,  1008;  Brunor 
Y.  Town  of  Stanton,  19  Ky.  Law  Rep.,  1514. 
2.  Section  162  >of  the  Constitution  applied  to  implied  as  well  as  ex« 

press  contracts.    Herzo^  Mfg.  Co.  v.  Canyon  Co.,  $5  Fed.  Rep.,  >.  ,? 

396;   Beach  on  Contracts,  sec.  1208  and  notes;   Story  on  Con.,  ^    A^J 

sec.  1377;  Cooley's  Student  £d.  to  Const  Lim.,  p.  324;  Craycraft 
V.  Selvage,  10  Bush,  708.  •  ^ 

JOHN  W.  LOCKBTT  on  the  same  side.     (F,  M.  BAKER  at^d  M.  C. 
A  G.  D.  GIVENS  of  counsel.) 

1.  We  admit  that  the  circuit  court  could  not  transfer  these  towns 

from  the  sixth  to  the  fifth  class,,  95  Ky.,  233. 

2.  But  the  court,  under  section  3661  of  the  statutes,  rendered  a  Judg-         -  0 

ment  of  transfer.  The  local  community  accepted  it  in  good  faith 
as  Talid  and  organized  a  fifth  class  city  government  and  the 
ordinances  of  said  government  are  valid  and  only  the  State  can 
deprive  the  towns  of  the  franchises  of  a  fifth  class  city.  Dillon 
on  Mun.  Corps.  (4th  ed.),  sec.  43a,  p.  76  and  notes;  Cooley'a 
Const.  Lim.  (6th  ed.),  pp.  309,  310,  and  notes;  Geo.  S.  6  F.  R 
R.  Co.  V.  Mer.  Trust  Co.,  94  Ga.,  306;  s.  c.  47  Am.  St.  Rep.,  143; 
Thompson  on  Corps.,  sees.  502-3-4  and  cases  cited  in  the  opinion, 
7  Bush,  639;  85  Ky.,  413. 

3.  Both  these  towns  had  the  requisite  population  to  be  fifth-class 

cities  an-d  though  transferred  in  an  unauthorized  manner,  yet, 
acting  under  color  of  law,  their  municipid  acts  as  fifth* 
class  cities  are  binding.    Same  authorities  above  cited. 

4.  The  officers  of  a  corporation  claiming  in  good  faith  to  be  fifth- 

class  cities  are  de  jure  officers;  certainly  de  fticto  officers  of 
fifth-class  cities,  whose  acts  within  the  powers  of  officers  of  a 
fifth-class  city  are  valid  and  can  not  collaterally  be  drawn  in 
question.  Dillon  on  Mun.  Corps.,  sec.  276;  Norton  v.  Shelby, 
118  U.  S.,  425;  1.  J.  J.  Mar.,  206;  1  Blackstone,  371. 

5.  If  the  ordinances  .be  valid  there  was  no  mistake  of  law  in  paying 

for  the  license.  Appellees  recognized  them  as  ordinances  of 
e  fifth-class  city  and  are  estopped  to  question  their  validity. 
Cooley  on  Const  Lim.,  pp.  509-10;  16  Ind.,  276;  8  Ind.,  38. 

6.  The  Constitution  forbids  the  city  to  pay  a  debt  created  with- 

out express  authority  of  law.    Sec.  162. 

7.  Shackelford  and  Foxwell  sued  before  they  had  paid  more  than 

they  admit  they  should  pay,  and  having  their  day  in  court  as  to 
the  balance  can  not  recover.  L.  &  N.  R.  R.  Co.  v.  Hopkins 
County,  87  Ky.,  605;  Same  v.  Com.,  89  Ky.,  531. 
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S.  Price  &  Frederick  and  ForByth  &  Henry  knew  that  the  validity  of 
the  ordinances  was  questioned  before  they  took  out  license  and 
/voluntarily  paying  the  price  demanded  and  receiving  the  bene- 
fits thereby,  should  not  be  heard  to  complain.  Klyman  did  not 
want  license  unless  the  price  was  $1,000.  Note  on  pages  181- 
23-,  33  Am.  St.  Rep. ;    Kuhn  v.  Port  Townsend.  50  Am.  St  Rep.,  911. 

C.  J.  WADDIIiL,  J.  F.   GORDON  and  BURBANK  A  RAYBOURN 

FOR   APPELLEES. 

1.  The  transfer  of  the  towns  of  Providence  and  Sebree  City  from 

sixth-  to  fifth-class  by  the  circuit  court  was  without  legal  effect, 
end  these  towns  were  sixth-class  towns  de  jure,  Jernigan  v. 
City  of  Madiflonville,  19  Ky.  Law  Rep.,  1412. 

2.  Sixth-class  towns  only  authorized  to  charge  from  $150  to  $500  for 

liquor  license.    See  charter  fiixth-class  towns. 

3.  These  towns  charged  appellees  $1,000,  which  appellees  paid  under 

mistake  of  law  and  iact,  and  are  entitled  to  recover  the  excess 
so  paid.  Bruner  &  Bloom  t.  Clay  City,  18  Ky.  Law  Rep.,  1008; 
3runer  v.  Town  of  Stanton,  19  Ky.  Law  Rep.,  1514;  Hite  v. 
Town  of  Stanton,  2  Ky.  Law  Rep.,  386;  City  orf  OweniEfboro  v. 
Elder,  3  Ky.  Law  Rep.,  ^5,  and  cases  cited. 

4.  These  towns  being  by  act  of  Legislature  made  sixth-class  towns 

de  jure,  can  not  be  cities  of  another  class  de  facto. 

5.  There      was     no      such      city     or     town     de     jure     as     Se- 

.bree  City  of  the  fifth  class,  or  Providence  of  the 
fifth  class,  and  there  can  be  no  de  facto  trustees  of  a  city  which 
does  not  exist.  There  is  no  such  thing  as  de  facto  ofllce  known 
to  the  law.    See  Hildrich  v.  Mclntyre,  1  J.  J.  M.,  206. 

6.  Appellant  towns  can  not  plead  their  de  facto  organization  in 

their  own  protection,  acts  of  de  facto  ofllcers  and  organizations 
not  valid  as  to  themselves,  as  it  is  equivalent  to  taking  advant- 
age of  their  own  wrong.  Creighton  v.  Com.,  83  Ky.,  147;  5  Am. 
&  Eng.  Ency.  of  Law,  107-8  and  notes. 

7.  Section  162  of  the  Constitution  does  not  apply.     Appellant's  ob- 

ligation to  refund  in  these  cases  does  not  spring  from  contract- 
ual relationship  express  or  Implied,  or  to  be  inferred  from  con- 
duct, but  it  originated  by  the  general  obligation  to  do  Justice 
which  rests  upon  all  persons  natural  or  artificial  and  upon  public 
as  well  <as  private  corporations.  Beach  on  Contracts,  flee  1140: 
Newberger  v.  Town  of  Barnwell,  20  S.  B.  R.,  14;  16  Am.  ft 
Eng.  Ency.  of  Law,  1082-3  and  notes;  Lawson  on  Contracts,  sec. 
3,  et  seq. 
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8.  Appellee  Klyman  not  estopped  by  requesting  that  license  fee  be 

fixed  at  |1,000,  as  there  is  no  proof  that  he  knew  that  the  trus- 
tes  had  no  such  authority. 

9.  Hampton  and  Rayborn  not  estopped  by  contract  subsequently  ex- 

ecuted by  appellee  Httinpton  as  this  contract  was  procured  from 
him  by  duress  and  under  circumstances  of  oppression,  these 
conditions  are  a  bar  to  estoppel.  Bruner  ft  Bloom  v.  Clay  City, 
supra. 

10.  Shackelford  and  Foxwell  not  estopped,  appellants'  plea  of  notice 
on  part  of  appellees  is  merely  an  affirmative  denial.  Notice  that 
the  legality  of  the  ordinance  was  questioned,  not  sufficient  to 
estop.  Appellees  not  presumed  to  know  more  than  the  execu- 
tive and  legislative  departments  of  the  governments  under  which 
they  live.  City  of  Louisville  v.  Anderson,  79  Ky.,  334;  Bruner  v. 
Town  of  Stanton,  supra. 

11.  Payment  of  the  $500  note  by  appellees  was  an  involuntary  pay- 
iment  and  was  done  under  circumstances  of  hardship  and  op- 
pression and  does  not  create  estoppel. 

12.  Forsyth  ft  Henry  and  Price  ft  Frederick  not  estopped  under  the 

evidence  and  instructions;  the  jury  settled  this  question  by 
their  verdict,  and  being  a  plain  matter  of  fact,  their  finding 
can  not  be  disturbed. 

Same  counsel  fob  appeliees  in  a  PExmox  for  a  rehearing. 

JUDGE  HOBSON  delivebed  the  opinion  of  the  court. 

These  live  cases,  involving  the  same  facts,  have  by  agree- 
ment been  heard  together.  In  the  classification  of  the 
towns  and  cities  of  the  State  by  the  Legislature  the  town 
of  Providence  and  Sebree  City  fell  in  the  sixth  class. 
After  this  they  were,  by  judgments  of  the  circuit  court 
of  the  county,  pursuant  to  section  3661  of  the  Ken- 
tucky Statutes,  transferred  to  the  fifth  class.  Thereupon 
in  each  of  these  towns  a  city  government,  consisting  of 
a  mayor,  city  council,  etc.,  was  organized  pursuant  to  the 
statute  governing  cities  of  tjie  fifth  class.  These  city 
authorities  fixed  the  license  for  selling  spirituous,  vinous, 
and  malt  liquors  at  |1,000.  Appellees  took  out  a  license, 
and  paid  the  city  |1,000  therefor.    Subsequently  this  court 
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in  the  case  of  Jernigan  v.  City  of  Madisonville,  19  Ky.  Law 
Rep.,  1412  [43  S.  W.,  448],  held  the  statute  above  referred 
to  empowering  the  circuit  court  to  transfer  a  town  from 
one  class  to  another  to  be  in  violation  of  section  156  of  the 
Constitution.  Towns  of  the  sixth  class  are  not  authorized 
by  statute  to  fix  the  license  for  selling  spirituous,  vinous, 
and  malt  liquors  at  over  f500.  Kentucky  Statutes,  sec. 
3704.  Appelleesthereupon  filed  these  suits  to  recover  f500 
of  the  amount  each  of  them  had  paid,  on  the  ground  that  it 
was  paid  through  mistake,  and  without  authority  of  law. 

The  contention  of  the  appellees  is  that,  as  the  attempted 
transfer  of  the  towns  from  the  sixth  to  the  fifth  class  was 
void,  because  in  violation  of  the  Constitution,  the  towns  re- 
mained in  fact  in  the  sixth  class,  and  so  had  power  only 
to  charge  |500  for  the  license;  and,  |1,000  having  been  paid 
on  the  assumption  <that  the  towns  had  been  legally  placed 
in  the  fifth  class,  and  so  had  the  power  of  fifth-class  cities, 
the  excess  over  f500  should  be  paid  back  to  them. 
They  invoke  the  rule  adopted  in  this  State  that  money 
paid  in  ignorance  of  l^tw  may  be  recovered  where,  in  equity 
and  good  conscience,  it  ought  not  to  be  retained. 

We  do  not  think  this  principle  applies  here.  The  appellees 
have  got  all  they  bargained  for.  They  wanted  the  privilege 
of  selling  spirituous,  vinous,  and  malt  liquors  at  a  certain 
place.  This  they  paid  for,  and  this  they  have  enjoyed.  It 
is  immaterial  to  them  whether  the  ^transfer  of  the  town 
from  the  sixth  to  the  fifth  class  was  legal  or  otherwise. 

There  was,  in  fact,  a  city  government  of  the  fifth  class 
under  which  they  conducted  .their  business  and  enjoyed 
all  the  rights  they  expected  in  taking  out  their  license. 
The  action  of  this  de  facto  city  government  of  the  fifth  class 
protected  <third  parties  dealing  with  it.  Appellees  could 
not  be  Indicted  for  selling  without  license,  and  they  can 
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not  assail  the  regularity  of  the  city  government  which 
they  themselves,  by  their  conduct,  acquiesced  in.  In  Dil- 
lon on  Municipal  Corporations,  section  43a,  the  learned 
anthor  says:  "Where  a  municipal  corporation  is  acting 
under  color  of  law,  and  its  existence  is  not  questioned  by 
the  State,  it  can  not  be  collaterally  drawn  in  question  by 
private  parties;  and  the  rule  is  not  different  although  the 
Constitution  may  prescribe  the  manner  of  incorporation. 

.  .  Hence,  in  an  action  by  such  a  corporation  to  re- 
cover penalties  imposed  by  its  ordinances,  nul  tiel  corpora- 
tion is  not  a  good  plea." 

In  Atchison,  &c.,  R.  R.  Co.*  v.  Wilson,  33  Kan.,  223  [6 
I*ac.,  281],  in  disposing  of  a  case  something  like  this,  the 
court,  refusing  to  allow  the  regularity  of  the  organization 
of  a  municipal  corporation  to  be  assailed,  said:  "The  le- 
gality of  the  organization  can  not  be  questioned  in  a  col- 
lateral proceeding,  nor  at  the  suit  of  a  private  party.  The 
organization  can  not  be  attacked,  nor  any  action  taken 
affecting  the  existence  of  the  corporation,  except  in  a  di- 
rect proceeding  prosecuted  at  the  instance  of  the  State  by 
the  proper  public  officer." 

In  Clement  v.  Everest,  29  Mich.  19,  in  disposing  of  a  sim- 
ilar objection,  the  court  said:  "Lt  would  be  dangerous  and 
i^rong  to  permit  the  existence  of  municipalities  to  depend 
on  the  result  of  private  litigation.  Irregularities  are  com- 
mon and  unavoidable  in  the  organization  of  such  bodies; 
and  both  law  and'  policy  require  that  they  shall  not  be 
disturbed  except  by  some  direct  process  authorized  by 
law,  and  then  only  for  very  grave  reasons." 

In  Kuhn  v.  Port  Townsend  29  L.  R.  A.,  447  [41  Pac, 
925],  the  Supreme  Court  of  Washington  said:  "A  private 
citizen  can  not  question  the  right  of  a  municipal  corpora- 
tion to  exercise  the  authority,  powers,  and  functions  of  an 
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incorporated  city.  This  can  be  done  only  in  a  direct  pro- 
ceeding prosecuted  by  the  proper  public  officers  of  the 
State.'' 

To  same  effect,  see  Cooley  on  Constitutional  Limitations, 
(6th  Ed.),  309,  310,  and  Thompson  on  Corporations, 
section  503.  These  principles  have  been  recognized  by 
this  court,  and  it  is  well  settled  that  one  who  deals  with  a 
corporation,  and  recognizes  its  existence,  is  not  permitted 
to  raise  the  question  whether  it  has  been  legally  organized 
or  not.  H.  &  N.  R  R.  Co.  v.  Leavell,  16  B.  Mon.,  363; 
Hughes  V.  Somerset  Bank,  5  Litt.,  46;  Wight  v.  The  Shelby 
R.  R.  Co.,  16  B.  Mon.,  7;  [63  Am.  Dec,  522] ;  Gill's  Adm'x  v. 
Kentucky,  &c.«,  Mining  Co.,  7  Bush,  739. 

Appellees,  as  citizens  of  the  towns,  not  only  acquiesced 
in  their  organization  as  fifth-class  cities,  but,  by  taking  out 
licenses  from  them  and  acting  under  these  licenses,  they 
recognized  the  existence  of  the  city  government,  and  can 
not  now  raise  the  question  whether  they  had  been  legally 
organized  or  not.  The  last  Legislature  passed  an  act 
tiansf erring  these  cities  to  the  fifth  class  (see  Acts  1898, 
p.  81),  and  so  all  questions  of  irregularity  has  now  been  re- 
moved. 

The  government  of  a  sixth-class  town  is  totally 
Oifferent  from  that  of  a  fifth-class  city.  It  is  con- 
ductecj  by  different  officers.  One  has  a  mayor  and 
city  council;  the  other  has  only  a  board  of  five  trustees. 
The  cities  in  question  had  no  government  as  towns  of  the 
sixth  class  when  these  licenses  were  taken  out,  and,  if  the 
de  facto  government  as  a  city  of  the  fifth  class  was  void, 
'  there  was  no  government  at  all.  Appellees  did  not  re- 
ceive a  license  from  a  sixth-class  town.  They  received  a 
license  from  a  de  facto  fifth-class  city,  and  the  regularity 
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of  this  flfth-olass  city  goyernment  not  having  been  ques- 
tioned by  the  State  can  not  be  questioned  by  them. 

The  judgments  below  are  therefore  reversed,  with  direc- 
tions to  the  court  below  to  grant  the  appellants  a  new 
trial  in  each  of  these  cases,  and  for  further  proceedings 
in  conformity  to  this  opinion. 


Case  44— DESCENT  AND  DISTRIBUTION— April  16. 

Wilson  Y.  Parson's  Administrator. 

APPEAL    7B0M    OABLISLE    dBCUlT    COUBT. 

Dbsceivt  and  Distribution— Infant's  Exeicft  Property. — ^Upon  the 
death  of  an  infant  ^hose  estate  consists  of  the  proceeds  of  the 
sale  of  personal  property  an-d  rent  of  the  homestead  which  had 
been  set  aipart  to  the  Joint  support  of  the  deceased  Infant  and 
her  (brother,  also  an  Inftot,  the  said  proceeds  and  rent  go  to 
the  suryiYlng  brother,  and  not  to  the  administrator  of  the  de- 
ceased infant. 

(No  'brief  on  file  for  the  appellant.) 

J.  D.  WHITE  A  SON  and  W.  RAY  MOSS  fob  appellees. 

The  personal  representative  of  the  deceased  Infant  has  the 
right  to  collect  and  take  charge  of  the  dead  infant's  personal 
property.    Roberts'  Admr.  y.  Eales.  10  Ky.  Law  Rep..  360. 

CHIEF  JT3STICE  HAZELRIGO  delivebed  the  opinion  of  the  court. 

tJpon  the  death  of  an  infant  whose  estate  consists  solely 
of  the  proceeds  of  the  sale  of  personal  property,  and  rent 
of  the  honaestead  which  had  been  pet  apart  for  the  joint 
support  of  the  deceased  infant  and  her  brother,  also  an  in- 
fant, the  said  proceeds  and  rent  go  to  the  surviving  broth- 
er, and  not  to  the  administrator,  of  the  deceased  infrfnt. 
Under  onr  statute,  the  same  property  is  set  apart  for  the 
support    of    a    single    infant    as    is    set    apart    for    the 
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support  of  a  number  of  themj  and  the  property  so  set 
apart  is  for  the  support  of  the  infant  or  infants,  as  the 
ease  may  be,  and  for  the  support  and  use  of  the  survivors 
of  them.  Whether  there  is  one  or  a  number  of  infants, 
the  law  contemplates  that  the  exempt  property  is  not 
more  than  is  necessary  for  such  support,  and  it  is  contem- 
plated that  the  property  will  be  consumed  by  the  uses  to 
which  it  is  dedicated. 

Appellant,  as  guardian  of  the  surviving  infant,  there- 
fore, and  not  the  appellee,  as  administrator  of  the  de- 
ceased infant,  is  entitled  to  the  fund  in  contest  herein. 

Judgment  reversed,  to  the  end  that  it  may  be  so  ad- 
judged. 
JUDGE  WHITE  not  sitting. 


Case  45— INSIMtANOE—iApBO.  20. 

106    386 

"lie  7^  Mutual  Fire  Insurance  Co.  of  New  York  v. 

Hammond. 

APPEAL   FBOM    LAWfiENCE   CIBCXnT   COUBT. 
1.  COXTBTS — JUBISDICTION — ^ACTIONS  AGAINST  INSURANCE  COICPANIES. — 

Under  section  71  of  t^ie  Civil  Code  providing  that  actions  against 
insurance  companies  arising  out  of  transactions  with  an  agent 
may  <be  brought  in  the  county  in  which  su<!h  transaction  took 
place,  an  a-ction  may  be  maintained  against  an  insurance  com- 
pany he^YiTbg  its  principal  office  in  New  York  upon  an  adjust- 
ment of  a  loss  made  >by  its  agent  in  this  State  in  the  county 
fwhere  such  adjustment  took  place,  although  the  policy  was 
issued  to  a  citizen  of  West  Virginia  in  that  State  upon  prop- 
erty located  there. 
i.  Same— ^EBviCE  of  Process  on  Insurance  Commissioner. — ^In 
such  an  action  this  court  will  indulge  the  presumption  that 
the  comprany  complied  with  the  law,  and  wdll  uphold  the  valid- 
ity of  a  Judgment  upon  service  of  summons  upon  the  Insurance 
Commisioner. 
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3.  Ii^suBANCK — Waiveb   of    Condition    of    Absolutb    Ownership. — 

Wliere»  at  the  time  of  the  obtainment  of  a  podlcy  of  Insurance, 
the  agent  of  the  ineurance  company  knew  that  the  appellant 
held  the  title  in  trust  for  himself  and  others  jointly,  his  rep- 
resentation of  absolute  ownership  will  not  avoid  the  policy. 

4.  Same — ^Action  in  Name  of  Insured. — In  such  a  case  the  insured 

nray  maintain  an  action  in  his  own  name  without  Joining  as 
plaintiffs  those  Jointly   interested. 

STESWART    ft    STEWART    fob    the     apfcliant.       (LAOHMAN, 
MORGANTHAW  ft  GOLDSMITH,  OP  NEW  YORK,  of  counsel.) 

1.  On  the  plea  to  the  Jurisdiction  of  the  court     German  Ins.  Co. 

▼.  Ford.  7  Ky.  Law  Rep.,  308;  Civil  Code,  sees.  71-2;  C.  ft  O. 
Ry.  Co.  T.  Cowherd,  16  Ky.  Law  Rep.,  373;  Kentucky  Mutual 
Security  Fund  Co.  ▼.  Logan's  Admr,  90  Ky.,  364;  Ky.  Stats., 
sec.  681;   LlUard  y.  Brannin,  ftc.,  »1  Ky.,  511. 

2.  Appellant  was  entitled  to  h^ve  his  case  tried  by  the  regular 

Judge. 

3.  On   incompetent  testimony:      Abbott's   Trial   Evidence,   p.   191; 

Same,  p.  480;  Dickerman  v.  Quincy  Mutu&l  Fire  Ins.  Co.,  67 
Vt.,  609;  Flannery  v.  States  Mutual  Fire  Ins.  Co.,  175  Pa.  St., 
387;  Bruen  ▼.  Grahn,  5  Ky.  Law  Rep.,  312;  Mechem  on  Agency, 
par.  100;  Reynolds  v.  Continental  Ins.  Co.,  36  Mich.,  131; 
North  ▼.  Metz,  Jr.,  57  Mich.,  612. 

4.  The  action  was  prematurely  brought. 

5.  The  appellee,  if  he  had  a  right  to  recover  at  all,  could  not  re- 

cover exceeding  one-third  of  the  one  thousand  dollars. 

6.  The  contract  made  with  Battallana,  if  made,  was  void  for  want 

of  consideration.  Amer.  Fire  Ins..  Co.  v.  Brooks,  83  Maryland,  22; 
Mechem  on  Agency,  par.  931;  Hartford  Fire  Ins.  Co.  v.  Rey- 
nolds, 36  Mich.,  502;  Security  Ins.  Co.  v.  Bronger,  6  Bush,  146; 
1  Ky.  Law  Rep.,  128;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met.,  9. 

ALEXANDER  LAOKETir  fob  appellee. 

1.  Suit  against  insurance  company  may  be  'brous^t  where  con- 

tract is  (made.     Civil  Code,  sec.  71. 

2.  Service  may  be  made  on  insurance  commissioner.    Ky.  Stats.,  sees. 

631.   571. 

3.  Agency  of  one  representing  insurance  company  may  be  shown  by 

possession  of  its  blanks.  May  on  Ins.,  126;  Howard  Ins.  Go. 
V.  Owen,  94  Ky.,  881. 
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4.  Where  proof  or  knowledKe  of  agency  is  within  excludiye  knowl- 

edge of  company,  bur4«n  is  on  principal  to  «how  its  existence 
or  non-existence.    iACurrell  t.  McAllister,  79  Ky.,  311. 
6.  Otherwise  the  presumption  is  that  if  produced  it  would  sustain  the 
other  side. 

6.  Where  any  competent  eyidepce  is  produced  showing  agency  dec- 

larations of  alleged  agent  showing  agency  made  in  course  of 
transaction  &re  competent.  1  Gre^ileaf  on  £>▼.,  113;  Story 
on  4«ency,  134,  137;  Abbott's  Trial  Evidence.,  sec.  130,  aod 
authorUies  cited;  21  How.,  (U.  S.),  164. 

7.  Where  principal  is  shown  to  act  through  agents,  oonversations 

with  one  claiming  to  be  agent,  are  competent  evidence  to  show 
agency  of  one  being  or  appearing  to  be  in  charge  of  the  busi- 
ness.   Abbott's  Trial  Briefs,  sec.  102,  and  authorities  cited. 

5.  Where  an  agent  or  officer  is  entrusted  with  the  transaction  of 

business  (for  a  corporation,  his  powers  are  sufficient  to  au- 
thorize hdm  to  perform  his  duty  unless  it  is  shown  that  they 
were  less  and  that  the  other  party  knew  of  this  limitation. 
Phoenix  Ins.  €o.  v.  Spiers,  87  Ky.,  285. 

9.  Where  proof  otf  loss  is  sent  by  registered  letter,  a  receipt  re- 

turned purporting  to  Ibe  signed  by  the  company  by  an  agent,  a 
letter  is '  then  received  purporting  to  be  from  the  company 
which  is  also  sent  by  registered  letter,  in  which  refusal  to  pay 
Is  made  for  the  want  of  liability  for  loss  on  ground  that  in- 
sured was  not  the  sole  owner,  this  is  ^ervidence  that  the  first 
was  received  and  that  the  company  denied  its  llalbllity.  U.  S. 
V.  Duff.,  6  Fed.,  45;  33  Minn.,  492;  Bush  v.  Miller,  13  Barb. 
(N.  X).  481. 

10.  Where  an  agent  knew  title  of  property  was  in   insured   and 

others  when  application  was  made  and  policy  was  taken  in 
name  of  insured  alone  in  whose  name  the  business  was  csir- 
ried  on,  this  is  notice  to  the  company  and  it  is  liable  notwith- 
standing the  policy  provided  it  is  void  if  title  is  not  "sole. 
Phoenix  Iub.  Co.  y.  Phillips,  16  Ky.  Law  Rep.,  122;  Califor- 
nia Ins.  Co.  V.  Gracey,  22  Am.  Rep.,  376;  13  Wallace,  222;  28 
Am.  St.  R.,  693;  and  this  is  true  although  the  agent  had  no 
authority  to  write  a  policy  without  its  approval  by  the  general 
agent  May  on  Ins.,  57;  Boatman,  Ac,  Ins.  Co.  v.  Touns,  11 
Ky.  Law  Rep.,  288;  84  Am.  St.  Rep.,  878. 

11.  All  these  questions  are  passed  on  by  this  court  in  the  late  case 

of  Rhode  Island  Underwriters  v.  Nance's  Adm.,  17  Ky.  Lsw 
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Rep.,  876.  See  also  Pratt  v.  N.  Y.  Cent  Ins.  Co.,  55  N.  Y.,  505. 
12.  If  tl^ere  was  any  defect  in  (bringing  suit,  it  was  In  not  making 
Charles  and  Johnson  Hammond  parties,  they  being  jo^nt  owners 
of  the  property,  but  that  is  dispensed  with  by  our  Code.  Civil 
Code,  sec.  21.  If  it  was  a  defect,  it  should  have  been  taken 
advantage  of  iby  answer  and  is  now  waived.    Civil  Code,  sec.  118. 

JUDGB  BURNAM  deutvesed  the  opinion  of  the  court. 

The  appellant  is  a  New  York  corporation,  having  its 
chief  place  of  business  in  the  city  of  New  York.  The  ap- 
pellee is  a  citizen  and  resident  of  West  Virginia.  Appel- 
lee alleges  that  the  defendant,  appellant  here,  issued,  to 
him  a  policy  of  insurance  for  f  1,250  upon  his  tobacco  barn 
and  its  contents,  consisting  of  tobacco  and  tobacco  sticks, 
situated  on  his  farm  in  West  Virgina;  that  the  policy  of 
insurance  was  procured  from  their  agent,  A.  B.  Brode; 
that  during  the  life  of  the  policy  the  barn  and  its  contents 
were  burned  up,  and  that  a  short  time  thereafter  he  en- 
tered into  an  agreement  in  Louisa,  Ky.,  with  one  Frank 
H.  Battillana,  the  special  adjusting  agent  of  the  company, 
that  the  company  shcmld  pay  him  |1,000  in  full  settlement 
of  all  loss  and  damage  sustained-  by  appellee  covered  by 
the  policy,  which  was  'to  be  paid  in  sixty  days  after  ap- 
pellee should  furnish  appellant  with  proof  showing  the 
value  of  the  barn,  the  tobacco,  and  sticks  destroyed,  and 
the  quantity  of  tobacco  removed  from  the  bam  after  the 
issual  of 'the  policy;  that  he  notified  Battillana  at  the  time 
that  he  owned  only  one-third  of  the  property  covered  by  the 
policy,  and  that  the  balance  was  owned  by  his  brothers; 
and  that  the  proof  was  furnished  in  conformity  with  the 
agreement,  and  payment  refused. 

The  appellant  denies  that  the  Kentucky  court  has  juris- 
diction of  the  case,  for  the  reason  that  appellant  was  a 
resident  of  the  State  of  New  York  a^  the  date  of  the  insti- 
tution of  the  suit  and  of  the  issual  of  the  policy;  that  ap- 
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pellee  was  a  resident  of  West  Virginia;  that  the  property 
covered  by  the  policy  was  .situated  in  West  Virginia;  and 
that  the  contract  entered  into  with  B&ttillana  was  made 
in  West  Virginia,  and  that  the  sammons  sued  oat  was  exe- 
cuted on  the  Insurance  Commissioner  of  the  State  of  Ken- 
tucky in  Franklin  county,  without  any  allegation  that 
it  had  ever  consented  that  this  might  be  done.  It 
puts  in  issue  the  amount  of  the  loss,  and  denies  that  Brode, 
who  delivered  the  policy,  was  its  agent;  denies  the  alleged 
agreemei^t  with  its  adjusting  agent,  Battillana,  or  that  he 
was  its  agent,  or  had  authority  to  make  the  agreement  to 
pay  |1,000  in  settlement  of  the  loss.  It  further  alleges: 
That,  if  such  promise  or  agreement  was  made,  i*t  was  with- 
out consideration,  for  the  reason  that  the  application  for 
the  policy  of  insurance  made  by  appellee  to  appellant  con- 
tained the  following  question:  ^'Q.  Is  the  assured  the 
sole  owner?  A.  Yes."  That  said  appellee  thereby  repre- 
sented to  the  appellant  that  he  was  the  sole  owner  of  the 
property  to  be  insured;  and  <that  the  defendant,  relying 
upon  said  representation,  and  without  knowledge  to  the 
contrary,  issued  the  policy  of  insurance,  which  contain- 
ed the  following  provision:  "This  entire  policy  shall  be 
void  if  the  insured  has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or  circumstance 
concerning  this  insurance  or  the  subject  thereof,  or  if  the 
interest  in  the  property  be  not  »truly  stated  herein."  That 
the  representation  made  by  the  plaintiff  that  he  was  the 
sole  owner  was  false  at  the  time  of  making  said  applica- 
tion, and  at  the  issual  of  the  policy,  and  at  the  time  of  the 
loss.  That  appellee  was  not  the  sole  owner,  but  owned  the 
property  destroyed  in  connection  with  his  brothers,  John- 
son and  William  Hammond,  each  owning  one-third. 
Appellee  admits  in  his  reply  that  he  was  not  the  sole 
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owner  of  the  property  insured,  and  alleges  that  at  the 
time  of  his  application  therefor  to  the  agent  of  appellant, 
he  informed  him  that  the  property  belonged  to  himself  and 
his  two  brothers  jointly,  and  that  by  agreement  between 
them  the  business  was  transacted  in  his  name,  and  that 
the  agent,  with  full  knowledge  of  how  the  property  was 
held  wrote  the  answer  ♦to  the  question  in  the  application. 
The  rejoinder  denies  the  agency  of  Brode.  Upon  the  trial 
appellee  testified  substantially  that  he  went  to  see  Brode, 
who  was  an  insurance  agent,  and  made  applica^tion  to  him 
for  the  insurance;  that  he  paid  to  him  the  money  for  the 
premium,  and  that  in  two  or  three  days  thereafter  he  re- 
ceived through  mail  the  policy  of  insurance,  accompanied 
by  a  letter  in  these  words:  "A.  B.  Brode,  Life,  Fire,  and 
Accident  Insurance.  Notary  Public.  .  .  .  Loans  Negotiat- 
ed. Huntington,  W.  Va.,  March  13,  1896.  Mr.  Charles 
Hammond,  Louisa,  Ky. — Dear  Sir:  I  beg  to  hand  you 
herewith  Mutual  Fire  policies  No.  135,034  and  No.  135,035, 
which  I  trn»t  you  will  find  in  order.  Should  yon  desire,  in- 
surance upon  your  property  up  there,  or  any  of  your 
friends,  let  me  know,  and  I  will  be  pleased  to  issue  you  pol- 
icies. Awaiting  your  further  favors,  I  am,  yours,  very 
truly,  A.  B.  Brode.'' 

He  also  testified  that  at  the  time  he  procured  the  policy 
of  insurance  from  Brode  he  gave  him  full  information  as 
to  the  ownership  of  the  property,  after  which  Brode  wrote 
the  answer  complained  of. 

Appellee  also  testified  that  he  entered  into  a 
contract  of  settlement  upon  which  this  suit  is 
brought  with  Battillana  in  Louisa,  Lawrence  county,  Ky., 
and  not  in  West  Virginia,  and  that  Battillana  agreed  that 
appellant  would  pay  to  api)ellee  the  sum  of  |1,000  in  full 
satisfaction  of  the  loss  sustained  within  sixty  days  after  he 
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should  furnish  appellant  with  proof  showing  the  value  of 
the  barn,  tobacco,  and  sticks,  and  the  quantity  of  tobacco 
removed  from  the  barn  after  the  issual  of  the  policy;  that 
Battillana  furnished  to  him  the  regular  authorized  blanks 
of  the  company  on  which  to  make  this  proof  and  in  con- 
formity with  the  agreement,  he  at  once  had  prepared  and 
forwarded  the  proof  required.  He  is  corroborated  in  all  of 
these  statements  by  his  attorney,  who  testifies  tha^  he  reg- 
istered the  letter  to  the  address  of  the  company  in  New 
York,  and  <that  shortly  thereafter  he  received  in  response 
thereto  a  letter  from  the  company  acknowledging  the  re- 
ceipt of  this  proof,  in  which  they  denied  the  liability  of  the 
company  on  the  ground  tha^t  the  interest  of  the  insured 
had  not  been  truly  stated,  in  the  contract,  the  ownership 
not  being  solely  and  unconditionally  in  appellee. 

Both  of  these  witnesses  testify  that  they  had  no  personal 
acquaintances  with  Battillana,  and  only  knew  that  he  was 
♦the  agent  of  the  company  from  the  fact  that  he  so  repre- 
sented himself,  and  had  their  blanks  in  his  possession. 

The  first  question  to  be  considered  is  the  plea  to  the 
jurisdiction  of  the  court. 

Section  71  of  the  Civil  Code  provides  that:  "Actions 
against  an  incorporated  bank  or  insurance  company  may 
be  brought  in  the  county  in  which  its  principal  office  or 
place  of  business  is  situated,  or  if  it  arises  out  of  a  transac- 
tion with  an  agent  of  such  corporation  it  may  be  brought 
in  the  county  in  which  such  transaction  took  place." 

The  uncontradicted  testimony  in  this  case  shows  that  all 
negotiations  looking  to  a  settlement  of  the  loss  under  this 
policy  took  place  in  Louisa,  Lawrence  county,  Ky.;  that 
Battillana  had  in  Tiis  possession  their  blanks,  and,  after 
an  examination  of  the  property,  he  agreed  to  pay  f  1,000  in 
settlement  thereof  on  the  conditions  named. 
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In  the  letter  from  appellant  acknowledging  reception  of 
the  proof  required  by  Battillana,  there  is  no  intimation 
that  he  waa  not  their  agent;  on  the  contrary,  they  refused 
to  pay  upon  the  sole  ground  that  appellee  had  misrepre- 
sented the  ownership  of  the  property.  In  the  affidavit 
for  a  continuance  of  tthe  case,  filed  by  the  local  attorney  of 
appellant  at  the  first  term  after  the  institution  of  this 
action,  he  says  tha^  it  will  be  necessary  to  have  Battillana 
present  at  the  trial,  and  that  affiant  had  been  informed 
by  the  New  York  attorneys  of  appellant,  and  believes  and 
says,  that  said  Battillana  is  compelled  from  time  to  time  to 
go  to  various  parts  of  the  country,  and  his  presence  can 
not  conveniently,  if  at  all,  be  had  at  that  term  of  the  court. 

This  is  sufficient  evidence  to  make  it  a  prima  facie  case  of 
agency  on  the  part  of  Battillana,  and,  as  the  transaction 
took  place  in  Lawrence  county,  in  this  State,  we  are  of  the 
opinion  <that  the  court  had  jnrisdiction  of  the  action. 

In  this  connection  it  is  further  insisted  by  appellant 
that,  as  the  summons  was  served  upon  the  Insurance  Com- 
missioner in  Franklin  county,  it  was  necessary  th»t  appel- 
lee should  have  alleged  that  license  to  do  business  in  this 
State  had  been  granted  to  appellant,  and  that  it  had  con- 
sented to  the  service  of  summons  upon  the  Insurance  Com- 
missioner; that,  in  the  absence  of  such  proof,  it  was  en^ti- 
tled  to  a  peremptory  instruction. 

We  cannot  agree  to  this  contention,  as,  if  appellant  was 
engaged  in  the  ti*ansaction  of  business  in  this  State,  the 
pvesumption  must  be  indulged  that  it  was  doing  so  in  con- 
formity with  the  laws  of  this  State,  in  the  absence  of 
pleading  and  proof  to  the  contrary. 

The  main  ground  ui>on  which  appellant  seeks  to 
evade  liability  under  this  policy  is  that  appellee  repre- 
sented himself  to  be  the  sole  owner  in  his  application  for 
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the  policy,  whilst  the  testimony  shows  that  he  only  had  a 
third  interest.  But  the  fancontradieted  testimony  also 
shows  that  at  the  time  he  made  application  for  the  policy 
to  Erode,  from  whom  he  received  it,  and  also  at  fthe  time 
he  made  the  agreement  with  Battillana,  the  adjusting 
agent  of  appellant,  he  fully  informed  them  of  the  facts 
connected  with  the  title  and  ownership  of  the  property. 

This  question  has  been  carefully  considered  by  this  court 
in  the  case  of  Rhode  Island  Underwriters'  Association  v. 
Monarch,  reported  in  98  Ky.,  305,  132  S.  W.,  959],  in  which 
this  court  held  that  the  knowledge  of  the  agents  of  the 
insurance  company  of  the  character  and  extent  of  the  in- 
terest of  insured  and  of  the  title  to  the  property  covered 
by  the  policy  at  the  time  same  was  issued  was  the  knowl- 
edge of  the  company,  and  that  they  could  not  thereafter 
complain  of  any  apparent  misstatement  in  this  particular. 

It  is  further  insisted  that  appellee  can  not  main<taia 
this  action  in  his  own  name;  that  he  could  only  have  re- 
covered one^third  of  the  value  of  the  property  destroyed, 
that  being  the  amount  of  his  interest  therein. 

The  uncontradicted  testimony  in  this  case  shows  that  by 
agreement  between  appellee  and  his  brothers  all  the  busi- 
ness of  this  partnership  was  to  be  transacted  in  the  name 
of  appellee,  and  that  appellant  was  notified  of  this  fact  be- 
fore it  issued  the  policy;  and  section  21  of  the  Civil  Code 
provides  that:  "A  personal  representative,  guardian, 
curator,  committee,  of  a  person  of  unsound  mind,  trustee 
of  an  express  trust,  a  i)erson  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another,  a  receiver 
appointed  by  a  court,  the  assignee  of  a  bankrupt,  or  a  per- 
son expressly  authorized  by  statute  to  do  so,  may  bring  an 
action  without  joining  with  him  the  person  for  whose 
benefit  it  is  prosecuted;"  and,  as  plaintiff  was  the   per- 
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0OD  with  whom  and  in  whose  name  the  contract  of  insur- 
ance was  entered  into  for  the  benefit  of  the  firm,  we  are  of 
the  opinion  that  he  may  bring  <this  action  without  joining 
with  him  his  brothers. 

For  the  reasons  indicated^  the  judgment  appealed  from 
is  affirmed. 


106  m  ' 


Case     46— ATTACKING     CONVEYANCE     AS     FRAUDULENT— 

Apbil  20. 

Bank  of  Commerce  of  Buffalo,  N.  Y.  v.  Wind-  nS  tS: 

muUer,  Etc. 

APPEAL  FBOII  CABTEB  CIBOUFr  COUBT. 

1.  OoNfTJCT  OF  Laws-</OMmon  L4AW  PHESUMED. — In  the  absence  of 

allegation  and  proof  to  the  contrary  the  common  ;law  will  be 
presumed  to  -be  in  force  in  New  York. 

2.  Pbefebences  Valid  at  Common  Law. — 'A  transfer  of  property  by 

an  insoKent  debtor  in  New  York  to  a  creditor  in  that  State 
with  the  intent  to  prefer  will  be  hel4  valid  in  the  absence  of 
allegation  and  proof  that  the  common  law  has  been  changed 
In  that  regard. 

3.  Fraud. — ^The  proof  in  this  case  fails  to  show  actual  fraud. 

THOS.  W.  MITCHELL  fob  appellant. 

1.  When  the  bill  of  sale  was  mad«  and  delivered,  its  officers  did 

not  know  nor^  had  they  reason  to  believe  or  even  suspect  that 
Brown  was  insolvent. 

2.  The  bUl  of  sale  was  made  and  accepted  to  secure  a  "liability  con- 

tracted simultaneously  therewith." 
3«  As  plead  and  not  denied,  the  written  transfers  were  made,  ex' 
ecuted,  delivered  and  accepted  in  the  State  of  New  York,  of  which 
State  Brown  was  a  resident  and  the  appellant  and  the  ap- 
.pellees  Windmuller,  National  Park  Bank,  Mechanics  and  Trad- 
ers Bank  were  citizens,  and  Gregory  was  then  a  citizen  of 
Ohio. 

4.  The  statutes  of  Kentucky,  which  appellees  invoke,  is  not  intended 
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to  aid  citizens  and  persons  of  other  Slates  in  the  settlement 
of  their  affairs  and  business  transactions  at  home. 

5.  Even  if  it  were  true  (which  is  denied)  that  Brown  intended  to 

prefer  the  appellant  dn  past  due  indebtedness,  it  was  done  in 
New  York,  and  the  laws  of  that  State  recognize  his  right  to  do 
so.  The  common  law  prevailsvin  that  State,  except  in  assign- 
ments for  benefit  of  creditors^  which  are  regulated  by  statute, 
and  two-flfths  is  the  limit  of  preference  in  such  assignments. 

6.  Again,  no  judgment  was  rendered  in  favor  of  any  appellees  or 

any  creditor  and  until  some  one  has  shown  a  right  to  recover, 
it  Is  error  to  render  Judgment  setting  aside  sales  and  convey- 
ances and  directing  the  master  to  hear  proof  and  audit  claims 
and  make  report  of  debts  owing  by  Brown,  when  the  record 
does  not  show  that  any  creditor  or  alleged  creditor  other  than 
appellees  was  asserting  any  claim  or  demand  against  him. 

WILLIAM  H.  HOLT  OK  same  side. 

1.  The  petitions  of  WindmuUer,  Mechanics  ft  Traders  Bank  and 

the  National  Park  Bank  are  not  good  in  failing  to  charge  that 
the  bills  of  exchange  sued  on  had  been  presented  for  payment 
at  the  proper  time  and  place,  and  protest  made  and  notice 
given  of  their  non-ipayment. 

2.  By  the  laws  of  New  York  the  transfer  to  the  bank  as  a  prefer- 

ence was  permitted;  preferences  were  not  illegal  at  the  com- 
mon law  and  this  court  Will  presume  that  the  common  law  is 
in  force  in  New  York.  The  act  of  1856.  making  fraudulent 
preferences  operate  as  an  assignment,  was  intended  to  regulate 
:transfer8  between  citizens  of  Kentucky,  and  not  between  citi- 
zens of  other  States. 

3.  If  Gregory  was  a  citizen  of  this  State,  if  he  has  a  valid  debt, 

then  to  the  extent  that  the  transfers  may  have  been  a  prefer- 
ence, if  at  all,  he  would  have  been  entitled  to  h»ve  it  set 
aside,  but  as  to  him  alone,  there  being  no  other  Kentucky 
creditors.  Matthews  v.  Lloyd,  89  Ky.,  630;  Merrifleld  v.  Wil- 
liams, 17  Ky.  Law  Rep.,  8. 
4  If  it  were  true  that  all  Hens  against  the  appellant  bank  were 
not  only  for  a  then  consideration  but  to  secure  a  pre-existing: 
indebtedness  and  made  In  oontemplation  of  insolvency  and  to 
prefer  the  bank,  yet  it  would,  of  course,  have  a  prior  Hen  for 
the  then  consideration.  Whittaker  v.  Garnet,  3  Bush.,  411; 
Southwarth  v.  Casey,  78  Ky.,  395;  McCutchen  v.  Caldwell,  18 
S.  W.  R.,  1072;  Slier  v.  Walz.  . 
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H.  D.  GRE}GORY  tou  the  appeixeb. 

1.  The  only  questions  to  be  determined  in  a  final  adjudication  of 
this  appeal  are:  Whether  the  assignment  and  transfer  made 
by  Andrew  Brown  on  August  19,  18S9,  of  all  liis  property  to  the 
appellant  Bank  of  Commerce  would,  if  made  by  a  debtor  of  this 
State,  be  a  preference  by  an  insolyent  debtor  of  one  creditor 
to  the  exclusion  of  others,  and  could  be  declared  under  General 
Btatutes,  ch.  44,  art  2,  sec.  1,  in  force  at  that  time,  to  operate 
as  an  assignment  for  the  benefit  of  the  creditors  generally. 
And  if  80,  as  it  was  made  by  an  insolvent  debtor  residing  in 
another  State,  will  any  citizen  of  this  State  ^be  prejudiced  by 
the  preferences?  G^n.  Stats.,  ch.  44,  art.  2,  sec.  1;  Black's 
Law  Diet,  p.  263;  O'Neil  y.  Miller,  2  Bush,  ^94;  McKee  ▼. 
Scobee,  80  Ky.,  127;  Terrill  y.  Jennings,  1  Met,  4&8;  Matthews 
y.  Lloyd,  89  Ky.,  625;  Anson  Contracts  (7th  ed.),  73;  King  y. 
U.  S.,  27  Ct  CI.,  629;  Guire  v.  O'Daniel,  1  Binney  (Pa.),  349. 

THOMAS  D.  THEOBALD  fob  the  appeluse,  iiEOHAincs  ft  tbaoebs 

BANK. 

The  prqperty  conyeyed  by  Brown  to  the  appellant  was  situ- 
ated in  Kentucky,  a  considerable  portion  of  it  real  estate,  and 
there  were  Kentucky  creditors;  so  as  to  this  property,  the 
Kentucky  statute  against  fraudulent  preferences  would  be  appli- 
cable. If  not,  howeyer,  the  conyeyance  by  Brown  was  actually 
fraudulent  O'Neil  y.  Miller,  2  Bush.,  294;  McKee  y.  Scobee,  80 
Ky.,  127;  Terrill  y.  Jennings,  1  Met,  458;  Matthews  y.  Lloyd, 
89  Ky.,  625. 

D.  K.  WEIS  AND  R.  D.  DAVIS  Foa  t^  appellees,  windmulleb  and 

THE   NATIONAL   PABK    BANK. 

1.  It  is  a  settled  principle  that  eyery  nation  or  State  possesses 

exclusiye  soyereignty  and  Jurisdiction  within  Its  own  terri- 
tory, and  the  laws  of  eyery  State  affect  and  bind  directly  all 
property  whether  personal  or  real.  Milne  y.  Moreton,  6  Bum, 
Pa.,  361;  Green  t.  Van  Buskirk,  7  W*ll.  (U.  S.),  151. 

2.  The  title  to  property  located  in  one  State  can  not  be  passed  by 

force  of  the  laws  of  another,  except  by  yirtue  of  the  comity 
■which  preryails  amoi^g  different  nations  and  States,  by  force  of 
International  laws.  State  Bank  Receiyer  y.  Plainfleld  Bank, 
34  N.  J.  Rep.,  450. 

3.  No  State  can,  by  its  laws,  directly  affect,  bind  or  regulate  prop- 
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erty  beyond  its  territory,  or  control  persons  who  do  not-  reside 
within  it,  whether  they  he  native  ^rn  subjects  or  mot 

(a)  There  can  be  no  pretense  to  say  that  any  foreign  na- 
tion has  a  right  to  require  the  full  recognition  and  execution 
of  its  own  laws,  in  other  territories,  when  those  laws  are  deem- 
ed oppressive  or  (injurious  to  the  rights  and  interests  of  the 
Inhaibitants  of  the  latter.  Lane  v.  His  Creditors,  17  Martin 
(La.),  599. 

(b)  The  laws  of  a  foreign  State,  where  the  parties  are  dom- 
iciled, will  be  respected  by  another  Jurisdiction,  unless  they  be 
in  conflict  with  tl^e  rights  of  its  own  citizens  or  are  In  opposi- 
tion to  its  policy.    Shannon  v.  Judd,  3  Brad.,  419. 

(c)  A  statute  law  of  another  State  will  be  enforced,  if  not 
Qgainsit  public  policy,  when  such  law  has  entered  into  a  con- 
tract    Banchor  v.  Gregory,  9  Mo.  App.,  102. 

(d)  A  State,  within  whose  territory  personal  property  is  sit- 
uated, has  entire  domain  over  it.  Rice  v.  Harberson,  2  T.  ft 
C.   (N.  Y.),  4. 

(e)  One  State  can  not  dictate  to  another  State  how  to  con- 
strue a  <xmtract  sought  to  be  enforced  within  its  limits.  A 
reasonable  limitation  of  the  rule  of  comity  is,  th^t  no  commun- 
ity shall  suffer  prejudice  by  its  comity.  Lewe  v.  Woodfold,  5S 
Tenn.,  2S. 

(f)  Comity  Is  the  purely  voluntary  act  of  the  nation  or  State, 
and  is  totally  inadmissible  when  the  laws  of  the  foreign  State 
or  nation  are  contrary  to  its  policy  or  prejudicial  to  its  in- 
terests.   Miner  v.  Caldwell,  37  Mo.  App.,  350-364. 

(g)  Comity  between  different  States  does  not  require  a  law 
of  one  State  to  be  executed  in  another  where  it  would  be  against 
the  public  policy  of  the  latter  State.  Faulkner  v.  Hyman,  142 
Mass.,  53. 

(h)  No  State  is  bound  to  give  effect  to  the  law  of  a  foreign 
State  when  to  do  so  will  prejudice  either  the  rights  of  its  citi- 
zens or  the  interests  of  the  State.  State  Bank  Receiver  v.  Plain- 
Held  Bank,  34  N.  J.,  450. 

(i)  No  nation  or  State  Is  bound  to  recognize  or  enforce  con- 
tracts which  are  injurious  to  its  interests,  or  welfare  of  its 
people,  or  which  are  in  fraud  or  violation  of  its  own  laws,  al- 
though valid  by  the  law  of  the  place  where  made.  Tyler  v. 
Lord,  N.  H..  2  N.  Eng.  Rept,  286;  Hill  v.  Spear,  50  N.  H.,  268; 
Smith  V.  Godpey,  28  N.  H.,  253;  Pitteburg  A  St  L.  R.  R.  Co.  ▼. 
Rothschild,  4  Pa.  Com.  Rep.,  109. 
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(J)  No  nation  is  bound  to  recognize  or  enforce  contracts  in- 
jurious to  its  own  citizens. 

(k)  The  enforcement  by  one  nation  of  contracts  made  under 
the  laws  of  another,  rests  on  the  principle  of  comity,  and  can 
not  be  so  extended  as  to  vitiate  the  positive  legislation  of  the 
nation  called  on  to  enforce  said  contract.  Ivey  v.  Lollard,  42 
Miss.,  444. 

(1)  It  has  been  held  iby  the  Supreme  Court  of  New  Hamp- 
shire that  no  nation  or  State  is  bound  to  recognize  or  enforce 
contracts  which  are  injurious  to  its  interests  or  the  welfare  of 
Its  people,  or  which  are  i^  fraud  or  violation  of  its  own  laws. 
Fisher  v.  Lord,  N.  H.,  2   N,  png.  Rep.,  286. 

(m)  A  contract,  which  though  valid  and  would  be  enforced  in 
the  State  where  it  was  made,  is  in  violation  of  a  public  law  of 
another  State  will  not  be  enforced  on  the  ground  of  comity. 
iWateon  v.  Murray,  8  C.  Gr.,  N.  J.,  257. 

(n)  A  transfer  of  personal  property  which  is  good  by  the  law 
of  the  owner's  domicil  is  valid  wherever  the  property  may  be 
flituated,  unless  the  transfer  be  against  the  law  or  policy  of 
the  country  where  the  property  is  situated.  Frazier  v.  Frederick^ 
4  Zab.,  N.  J.,  162. 

(o)  An  instrument,  legal  where  made  and  at  the  domicil  of 
the  maker,  and  efficient  to  transfer  his  property  there,  can  not 
dispose  of  his  movsibles  aituated  in  another  State,  in  a  manner 
prohibited  by  the  laws  of  the  latter  State  inconsistent  with  its 
^policy  and  declared  to  be  fraudulent  and  void.  Varum  v.  Comp^ 
1  C.  B.  Or.,  N.  J.,  326. 

(p)  As  to  the  nature  and  extent  and  utility  of  the  recogni- 
tion of  foreign  laws  respecting  the  state  and  condition  of  per- 
sons and  things,  every  nation  must  Judge  for  itself,  but,  in  no 
instance  is  required  to  recognize  them  when  they  would  be 
prejudicial  to  its  own  interests  or  o(f  its  subjects.  2  Kent.  Com., 
457,   458. 

(q)  It  has  been  said  that  the  general  doctrine  that  a  defense 
or  discharge,  good  «by  the  law  of  the  place  of  contract  is  good 
everywhere  i9  suibject  to  several  qualifications,  one  of  which 
is  that  the  discharge  or  defense  must  not  be  of  such  character 
that  to  recognize  it  would  be  in  conflict  with  the  duty  of  the 
State  where  it  is  sought  to  be  enforced  toward  its  own  citizens 
to  enforce  it 

(r)  The  laws  of  sovereignty  have  no  extrarterritorSal  vigor 
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and  are  enforced  elsewhere,  only  upon  consideration  of  comitF. 
and  these  always  yield  to  those  higher  considerations  which  de- 
mand of  every  State  the  protection  of  its  own  citizens  against 
unwarranted  acts  of  a  foreign  power.  Gobhard  ▼.  Canada  S.  W. 
Ry.  Co.,  17  Blatchford,  66.  416. 

(s)  If  an  aesignment  made  ii\  another  State  and  valid  there 
be  contrary  to  the  law  or  settled  policy  of  this  State,  it  will 
not  be  enforced  here,  to  the  prejudice  of  our  own  citizen  cred- 
itors.   Matthews  v.  Lloyd,  11  Ky.  Law 'Rep.,  843. 

(t)  The  principle  of  comity  does  not  require  the  courts  of  one 
State  to  recognize  and  enforce  to  the  prejudice  of  its  own 
citizens  assignments  made  by  insolvent  debtors  under  the  laws 
of  another  State,  but  they  will  secure  justice  to  domestic  cred- 
itors without  regard  to  the  foreign  law  and  assignment.  John- 
son T.  Parker,  4  Bush,  149;  11  Ky.  Law  Rep.,  843. 

(u)  A  prior  assignmeiit  in  ^bankruptcy  under  a  foreign  law 
will  not  be  permitted  to  prevail  against  a  sabsequent  attach- 
ment by  an  American  creditor  of  the  bankrupt  effects  found  here. 
Our  courts  will  not  subject  our  citizens  to  the  inconvenience  of 
seeking  their  dividends  abroad  when  they  have  the  means  to 
satisfy  them  under  their  own  control.  2  Kent.  (2d  ed.),  401], 
406,  407;  Harris  ft  McHenry,  Ind.  Rep.,  1  ft  2  vol.,  236  and  463; 
McNeil  V.  Colquehan,  2  Haywood,  N.  C,  24;  Taylor  v.  Geary, 
Kirby  Reps.  Com.,  313. 

(v)  Where  the  laws  of  two  States  are  brought  into  conflict, 
the  rule  \&  that  the  law  prevailing  where  the  relief  is  sought 
must  have  the  preference.  Runyon  v.  Groshen,  1  Beasly,  86; 
Teheren  v.  Brentnall,  3  Harris  (Del.),  262. 

(w)  The  enforcement  by  one  nation  of  contracts  made  under 
the  laws  of  another  rests  on  the  principle  of  comity,  which  can 
not  so  far  extend  as  to  violate  the  positive  legislation  of  the 
nation  called  on  to  enforce  contracts,  and  in  no  case  should  it 
be  carried  to  such  an  extent  that  the  nation  or  its  subjects  will 
be  in  any  way  prejudiced  thereby.  Thrasher  v.  Everhart,  3 
Gill  ft  J.,  234;  Parnell  v.  Dwight,  2  Mass.,  88;  Kentucky 
V.  Bradford,  6  Hill,  526. 
4.  The  act  of  1866  to  prevent  fraudulent  assignments,  in  trust  for 
creditors,  does  not  render  the  sales,  ftc.»  void,  but  merely  de- 
clares that  they  shall  operate  as  an  assignment  and  transfer  of 
all  the  property  and  effects  of  the  debtor  and  shall  inure  to  the 
benefit  of  all  his  creditors.    Given  v.  Gordon,  3  Met.,  539. 
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5.  A  sale  of  property  made  by  a  debtor  in  contemplation  of  insol- 

vency, and  with  the  design  to  prefer  some  of  his  creditors,  to  the 
exclusion'  of  others,  operates  of  itself,  as  an  assignment  and 
transfer  of  all  his  pro-perty  and  effects  for  the  benefit  of  all  his 
creditors,  and  can  not  be  defeated  by  some  of  the  creditors  suing 
out  attachments  subsequently,  though  before  suit,  under  the 
statute  by  others.    Shouse  v.  Utterback,  2  Met.,  53. 

6.  "Where  one  creditor  flies  his  petition  within  the  prescribed  time 

to  set  aside  a  conveyance  to  preferred  creditors,  all  other  credit 
tors  have  a  right  to  file  th^ir  claims  subsequently,  and  become 
parties  to  the  proceeding  whilst  pending,  and  after  this  has 
been  done,  the  plaintiff  can  not  dismiss  his  petition  and  thereby 
defeat  their  claims;  nor  can  .the  court  so  defeat  them  l)y  filing 
it  away,  never  to  be  docketed  again.  Sawyers  v.  Langsford,  5 
Bush,  539. 

7.  Attaching  creditors  acquire  no  prior  lien,  by  virtue  of  their  at- 

tachments, when  the  property  and  effects  of  the  debtor  have 
Inured  to  the  benefit  of  ^is  creditors,  under  the  act  of  Marcb 
10,  1956.  Given  v.  Gordon,  3  Met.,  539;  Whittaker  v.  Garnett, 
3  Bush,  410. 
S.  Under  the  -act  of  1S56,  to  prevent  fraudulent  assignm«nts,  Ac,  a 
suit,  by  one  creditor  within  the  time  prescribed  if  prosecuted 
to  a  successful  termination,  inures  to  the  benefit  of  all  credi- 
tors whether  they  sue  or  not.    Roberts  v.  Phillips^  11  Bush^  15. 

WILLIAM  H.  HOLT  fob  the  appellant  in  a  PETmoN  fob  a  m(h>i- 

nOATION    OF    THE    OPINION. 

JTJJXxES  DuRELLE  deuvebed  TftB  opinion  of  the  court. 

For  several  x^ars  after  1881,  Andrew  Brown  was  a 
dealer  in  lumber  in  Buffalo,  N.  Y.,  and,  through  agents, 
was  engaged  in  removing  the  timber  from  a  traot  of  land 
owned  by  him  ia  Carter  county,  Ky.  The  timber  upon 
that  tract  having  been  exhausted,  he  purchased^  in  1885, 
the  timber  upon  another  traot  belonging  to  appellee  Greg- 
ory and  Mrs.  Clara  E.  Smith,  and  removed  his  machinery 
to  that  tract  of  land.  His  business  in  this  State  was 
transacted  ei>tirely  through  agents.  In  the  spring  and 
summer  of  1889  be  had  drawn  a  number  of  drafts  for  sales 
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of  lumber  upon  Gorton  &  Co.,  of  Buffalo,  and 
Pagenstecher  &  Co.,  of  New  York  City,  in  favor 
»  of  himself,  which  were  accepted  by  the  drawees,  and  by 
them  made  payable  at  designated  banks  in  the  city  of  New 
York,  and  were  then  endorsed  in  blank  by  Brown 
and  sold  through  brokers  to  raise  money  to  carry  on 
his  business.  He  was,  and  has  for  a  number  of  years 
been  a  depositor  with  the  Bank  of  Commerce  of  Buffalo, 
appellant  here.  On  August  15,  1889,  one  of  the  drafts  on 
Pagenstecher  &  Co.  matured,  and  was  dishonored.  Upon 
August  19,  1889,  Brown  executed  to  the  appellant  a  mort- 
gage upon  the  tract  of  land  owned  by  him  in  Canter 
{bounty,  recited  to  be  to  secure  the  payment  of  |10,000. 
It  appeared  that,  in  December;,  1885,  he  had  conveyed 
this,  land  to  one  Frank  F.  Brown,  his  second  cousin  and  em- 
ploye, who,  on  September  10,  1889,  conveyed  it  to  appel- 
lant. He  also  executed  a  bill  of  sale  on  the  same  date  of 
all  timber,  machinery,  and  other  personal  property  owned 
by  him  in  Kentucky,  and  the  benefit  of  all  contracts  held 
by  him  with  the  Eastern  Kentucky  Railway  Company, 
which  was  recited' to  be  for  a  valuable  consideration.  Fif- 
teen days  afterwards,  appellee  Windmuller  filed  his  peti- 
tion in  equity  upon  three  drafts, — two  drawn  on  Pagen- 
stecher &  Co.,  aggregating  |11,000,  and  one  upon  Gopton 
&  Co.,  for  13,000;  setting  up  the  mortgage  and  bill  of  sale 
referred  to,  alleging  that  thjBy  were  made  with  intent  to 
defraud  creditors,  and  'to  hinder  and  delay  them  in  the 
collection  of  their  claims,  and  were  executed  in  contem- 
plation of  insolvency,  and  with  the  design  to  prefer  one 
or  more  creditors,  to  the  exclupion,  in  whole  or  in  part, 
of  other  creditors;  praying  for  a  judgment  against  the 
property,  that  the  bill  of  sale  be  set  aside  as  fraudulent, 
and  that  the  mortgage  be  adjudged  to  operate  as  an  assign- 
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ment  for  ihe  benefit  of  creditors,  uncjer  the  act  of  1856. 
Similar  suits  w«re  instituted  by  various  other  creditors, 
appellees  herein,  upon  similar  paper;  a  similar  suit  was  in- 
stituted by  appellee  Gregory  for  |1,000,  alleged  to  be  due 
him  upon  a  contract;  and  the  cases  were  consolidated,  and 
judgment  rendered.  By  the  judgment,  the  demurrers  to 
the  petitions  were  overruled.  The  deeds  from  Andrew 
Brown  and  Frank  F.  Brown,  and  from  the  latter  to  appel- 
lant, and  the  mortgage  and  bill  of  sale  to  appellant,  were 
adjudged  to  be  fraudulent  and  void  as  to  the  creditors  and 
Andrew  Brown,  to  have  been  made  in  contemplation  of 
insolvency,  and  in  order  to  prefer  appellant  upon  a  pre- 
existing indebtedness  to  it,  and  4:o  operate  as  an  assign- 
ment to  appellant  for  the  benefit  of  all  the  creditors  of 
Andrew  Brown.  The  case  was  referred  to  the  commls- 
sioner  to  hear  proof  and  audyt  claims  against  Brown;  and 
appellant  was  ordered  to  pay  into  court  |14,000,  upon  the 
bond  executed  by  it  for  the  release  of  the  property. 

It  is  urged  that  the  court  erred  in  overruling  the  demur- 
rers, in  adjudging  the  conveyances  fraudulent  and  void,  in 
adjudging  that  the  transfer  was  made  in  contemplation  of 
insolvency,  and  to  prefer  appellant  in  a  pre-existing  claim 
fto  the  exclusion  of  other  creditors,  in  directing  a  reference 
to  the  master  to  hear  proof  and  audit  claims,  and  in  re- 
quiring it  and  its  surety  to  pay  into  court  the  |14,000. 

Upon  an  examination  of  the  record,  »there  appears  no 
sufficient  evidence  to  support  the  charge  of  actual  fraud. 
But  it  seems  sufficiently  apparent  that  the  ttransfers  were 
made  in  contemplation  of  insolvency,  and  with  the  design 
to  prefer  the  appellant  bank.  At  'the  time  of  the  transfer, 
Brown  owed  the  bank  over  |100,000;  and,  while  the  bank 
a  few  days  later  advanced  him  some  |20,000  more,  that  ap- 
pears to  have  been  done  with  a  view  to  enable  him  to  rea- 


Digitized  by 


Google 


404  KENTUCKY  REPORTS.  [ VoL  106 

Bank  of  Commerce  of  Buftalo,  N.  T.,   y.  Windmuller,  Ac. 

lize  upon  the  property  included  in  'the  transfer.  The  bank 
does  not  sufficiently  show'— and  the  burden  was  upon  it  to 
do  so — that  the  transfers  were  made  to  secure  it  for  the 
advances  thereafter  made.  That  there  was  a  design  to 
prefer  appears  from  the  evidence  of  the  appellant's  cashier. 

But  it  does  not  follow  that  the  appellees  are  entitled  to 
the  relief  they  sought.  It  must  first  be  ascertained  whe- 
ther they  have  debts  against  Brown;  and^  second,  whe- 
ther  the  transacfion  in  New  York  operates  as  an  assign- 
ment for  their  benefit. 

Waiving,  for  the  purposes  of  «thi8  opinion,  the  question 
of  the  sufficiency  on  demurrer  of  the  petitions,  and  assum- 
ing that  there  is  no  contest  over  the  claims  of  any  ap- 
pellee but  Gregory,  the  question  arises  whether  'the  Ken- 
tucky act  of  185G  affects  the  New  York  transaction  so  as  to 
make  it  operate  as  an  assignment  for  the  beneftt  of  the 
New  York  creditors.  All  the  appellees  but  Gregory  are 
non-residents  of  this  State.  The  transaction  must  be  as- 
sumed to  have  been  valid  according  to  the  laws  of  New 
York,  for  preferences  were  lawful  at  common  law;  and  tBe 
common  law  is  presumed  to  prevail  in  States  where  the 
contrary  does  not  appear.  It  follows  that  the  transfers 
will  be  trea«ted  by  this  court  as  valid,  so  far  as  the  citizens 
of  other  States  are  concerned. 

Said  this  court,  through  Judge  Holt,  in  Matthews  v. 
Lloyd,  89  Ky.,  629,  [13  S.  W.,  107]:  *'At  common  law,  a 
debtor  had  a  right  to  prefer  a  creditor  either  by  a  paimient 
or  ail  express  preference  in  a  deed  of  assignment.  He  has 
a  right  to  pay  his  debt,  and  it  is  only  by  virtue  of  statu- 
tory law  that  such  a  paymen»t  can  be  held  invalid,  and 
the  creditor  be  compelled  to  surrender  his  advantage. 
In  the  absence  of  any  showing  of  the  existence  of  such  a 
statute  in  another  Sta*te,  it  must  be  presumed  that  the 
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common  law  is  in  force  there.  Miles  v.  Collins,  1  Mete, 
(Ky.),  308;  Honore  v.  Hutchings,  8  Bush,  687."  And  again 
pages  630;  631,  89  Ky.,  [and  page  107,  13  S.  W.] :  "The 
rules  of  the  common  law  govern  the  transaction,  and,  when 
80  considered,  it  is  not  invalid,  because  a  payment  of  a 
pre-exi»ting  debt  in  view  of  coming  insolvency  is  not  for- 
bidden by  them.  It  is  urged  that  such  a  preference  is 
contrary  to  the  statute  of  this  State,  and  will  not,  there- 
fore, he  upheld  by  ks  courts.  It  is  true,  comity  does  not 
require  one  Statf»  to  violate  its  own  laws  to  enforce  those 
of  another.  Such  a  preference  is  not  fraudulent  or  void, 
however,  under  our  statute.  Upon  the  contrary,  it  oper- 
ates as  an  assignment,  not  only  of  the  particular  property 
embraced  by  the  preference,  but  of  all  the  debtor  owns 
for  the  payment  of  his  debts  pro  rata,  provided  advantage 
be  taken  of  it  in  the  manner  and  within  the  time  pre- 
Bcribed  by  the  statute.  It  merely  inures  to  the  benefit  of 
all  the  creditors,  if  they,  or  any  of  them,  so  ask  in  proper 
time  and  manner.  It  is  a  privilege  given  them.  If  an 
assignment,  made  in  another  State,  and  valid  there,  be 
contrary  to  the  law  or  the  settled  policy  of  ^his  State,  It 
will  not  be  enforced  here,  to  the  prejudice  of  our  own  citi- 
zen creditors."    See  also,  Johnson  v.  Parker,  4  Bush,  149. 

All  the  appellees,  except  Gregory,  being  confessedly 
citizens  of  other  States,  it  follows,  therefore,  that,  in  the 
present  state  of  the  record,  the  statute  can  not  be  held  to 
operate  in  their  favor. 

The  validity  of  the  claim  of  Gregory  is  in  dispute,  and  the 
judgment  makes  no  mention  of  his  claim.  As  to  his  claim, 
therefore,  there  is  nothing  for  us  to  act  upon. 

The  judgment  is  reversed,  with  directions  for  further 
proceedings  consistent  herewith,  allowing  appellees  to 
amend,  if  desired,  both  as  d:o  the  New  York  law  and  as  to 
demand  and  protest  upon  the  bills  of  exchange  sued  upon. 
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Cabb  47— action  ON  8UPERS>BDEAS  BOND— Apbil  ZL 

Welch,  Etc.  Y.  Welch,  Etc. 

AFPBAL   WV>U    MABION    CIBOfUIT   OOUBT. 

1.  8UFEB8EDEA8  BoND — ^DAMAGES  ON. — In  an  actlon  on  &  supersedeas 

ix>nd  given  to  stay  a  Judgment  for  the  recoverr  of  shares  of 
stock  in  a  manufacturi-ng  corporation  the  plaintiff  can  recoyer 
damages  resulting  from  a  deterioration  in  the  value  of  the 
stock  caused  by  mismanagement  by  the  directors. 

2.  9amb— Attobnet'b  Fees. — ^Attorney's  fees  incurred  in  prosecuting 

an  appeal  do  not  constitute  an  element  of  damage  In  an  action 
on  the  supersedeas  bond. 

JOHN  McCHORD  for  the  appellant. 

Both  the  depreciation  In  the  value  of  the  mill  stock  and  a 
reasonable  attorney^  fee  in  the  prosecution  of  the  appeal  are 
elements  of  damage  in  an  aotion  upon  a  supersedeas  bond. 
Mahlman  v.  Williams,  89  Ky.,  285;  Buckner,  Ac,  v.  Borgard* 
8  Ky.  Law  Rep.,  701. 

J.   P.    THOMPSON   FOR  THE  APPELLEE,   R.   a   LAN0A8TEB. 

The  loss  on  account  of  the  mill  stock  was  caused  by  the  man- 
agement and  not  by  the  appellees. 

BEN  SPALDING  FOB  the  appellee,  e.  b.  welch. 

The  damages  recoverable  in  an  action  on  a  bond  must  be  the 
natural,  proximate  and  reasonable  result  of  the  thing  done.  5  Am, 
a  Eng.  Ency.  of  Law,  5  and  note  2  on  page  6;  Lawson,  Rights^ 
Rem.  ft  Pr.,  vol.  3.  sec.  1030;  Buokner,  Ac,  v.  Borgard,  8  Ky. 
Law  Rep.,  701;  Worth  v.  Sm4th,  5  B.  M.,  504;  Talbert  v.  Morton* 
6  Litt.  327. 

JUDGE  WHITE  delivered  the  opinion  of  the  court. 

In  April,  1896,  D.  W.  Welch  died,  domiciled  in  Marion 
oonnty  intestate  and  without  issue.  His  widow,  E.  B. 
Welch,  qualified  as  administratrix  of  his  estate.    The  ap- 
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praisers  appointed  by  ^tbe  county  court  set  apart  to  the 
widow  seven  and  one-half  shares  of  stociiL  in  the  Lebanon 
Boiler  Mills,  in  lieu  of  all  personal  property. 

Afterwards,  in  an  action  to  settle  the  estate  of  D.  W. 
Welch,  appellants,  heirs  of  D.  W.  Welch,  were  made  par- 
ties, and  sought  and  obtained  judgment  of  the  Marion  Cir- 
cuit Court  directing  a  sale  of  these  seven  and  one-haFf 
shares  of  mill  stock  for  the  benefit  of  the  estate  of  D.  W. 
Welch;  the  court  thereby  adjudging  that  the  allotment  of 
these  shares  to  the  widow  in  lieu  of  other  property  was  er- 
ror. The  judgment  of  the  circuit  court  was  superseded  by 
the  widow,  E.  R.  Welch,  and  an  appeal  was.  prosecuted  to 
this  court. 

In  February,  1S98,  the  judgment  of  the  Marion  Circuit 
CJourt  directing  a  sale  of  the  shares  of  stock  was  affirmed 
by  this  court.  Welch  v.  Welch,  19  Ky.  L.  R.,  1945  [44  S. 
W.,  960].  Upon  the  affirmance, of  that  judgment,  the  ap- 
pellee Lancaster,  who  was  the  surety  on  the  supersedeas 
bond,  brought  this  action,  with  attachment  against  appel- 
lee E.  R.  Wekh,  for  indemnity  on  account  of  his  liability  as 
surety  on  the  bojid.  In  that  action  the  appellants  became 
parties,  and  by  cross  petition  sought  to  recover  damages  on 
the  supersedeas  bond.  The  amount  claimed  is  f  727.50,  the 
total  value  of  the  mill-  stock  at  the  date  of  the  judgment 
superseded.  It  is  alleged  that  the  mill  stock  has,  since  the 
,  rendition  of  the  judgment  of  sale  and  the  execution  of  the 
supersedeas  bond,  become  utterly  worthless  by  reason 
of  mismanagement  of  the  directors  of  the  mill  company. 
Appellants  also  asked  for  judgment  for  |75  for  attorney's 
fee  on  the  appeal.  The  court  sustained  a  demurrer  to  this 
cross  petition  of  appellants,  and  dismissed  same;  and  from 
that  judgment  <this  appeal  is  prosecuted. 

We  are  of  opinion  that,  in  so  far  as  the  cross  petition 
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sought  to  recover  attorney's  fees  on  the  appeal,  no  cause 
of  action  is  staged.  As  to  that,  the  supersedeas  bond  does 
not  render  either  of  appellees  liable.  The  demurrer  to 
the  cross  petition  to  that  extent  was  properly  sustained. 

We  are  called  upon  to  determine  whether  appellees  afe 
liable  for  the  value  of  the  stock  at  the  date  of  the  bond 
(1727.50),  upon  the  allegation,  admitted  to  be  true  on  de- 
murrer, that  it  is  now  worthless,  and  rendered  so  by  the 
mismanagement  of  the  mill  company  since  the  execution  of 
the  bond.  The  conditions  of  the  bond  are:  "Do  hereby 
covenant  to  and  with  the  appellees,  etc.,  that  the  appellant 
will  pay  to  the  appellees  all  costs  and  damages  that  shall 
be  adjudged  against  the  appellant  on  4:he  appeal,  and  also 
that  they  will  satisfy  and  perform  the  said  judgmei^t  in 
case  it  shall  .be  affirmed,  .  .  •  and  also  pay  all  damage 
which,  during  the  pendency  of  the  appeal,  may  accrue  by 
reason  of  the  appeal." 

There  is  no  question  as  to  the  payment  of  costs  and 
damages  adjudged  in  this  court,  uor  as  to  the  performance 
by  appellees  of  that  judgment,  i.  e.,  surrendering  the  seven 
and  one-half  shares  of  stock  for  sale;  but  the  question 
arises  upon  the  last  clause,  "and  also  pay  all  damages 
which,  during  the  pendency  of  the  appeal,  may  accrue  by 
reason  of  the  appeal."  ' 

By  the  allegations  of  the  cross  i)eitition,  which  are  taken 
as  true,  the  stock  was  worth  |727.50  at  the  date  of  the 
judgment  and  bond;  and,  by  reason  of  mismanagement  of 
the  affairs  of  the  mill  company  during  the  pendency  of  the 
appeal,  the  stock  became  worthless. 

We  are  of  opinion  that  this  item  of  damage  is  covered 
by  (the  condition  of  the  bond.  True,  it  is  alleged  that  the 
direct  cause  of  the  deterioration  of  the  value  of  the  stock 
was  caused  by  the  directors  of  the  company;  but  it  is  evi- 
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dent  that  *ttxls  damage  or  loss  in  value  of  the  dtock  would 
not  have  affected  appellants,  but  for  the  delay  caused  by 
the  supersedeas  and  appeal.  If  the  stock  had  been  sold 
under  the  judgment  sux)erseded,  the  mismanagement  of 
the  mill  company  would  not  have  affected  appellants. 
The  fund  would  have  been  in  court,  subject  to  dis- 
tribution or  subject  to  the  judgment  of  this  court  on  the 
appeal.  If  appellee  could  control  the  stock  and  prevent  its 
loss  in  value,  she  should  hav«  done  so.  If  its  value  de^ 
pended  on  'the  action  of  others  over  whom  she  had  no  con- 
trol, it  seems  that,  by  the  execution  of  the  bond  and  the 
consequent  suspension  of  proceedings  under  the  judgment, 
she  elected  to  make  the  action  of  those  who  could  control 
the  value  her  action;  and  she  should  abide  the  result. 

The  case  of  Mahlman  v.  Williams,  89  Ky.,  282,  [12  S.  W., 
335],  sustains  th:8  view.  In  that  case  a  contest  arose  as 
to  'the  priority  of  two  claimants  of  a  fund  in  the  hands  of 
a  garnishee.  The  court  adjudged  Williams  to  have  prior- 
ity, and  awarded  execution  against  the  garnishee  for  the 
amount  due.  The  other  creditors,  with  Mahlman,  surety, 
superseded  that  judgment,  and  prosecuted  an  appeal.  The 
judgment  of  th?  circuit  court  was  afBrmed;  but,  pending 
the  appeal,  the  garnishee  became  utterly  insolvent.  This 
court  held  that  'the  surety  on  the  supersedeas  bond  was 
liable,  as  but  for  the  bond  the  debt  could  have  been  col- 
lected from  the  garnishee  before  he  became  insolvent. 

So  in  the  case  at  bar,  from  the  pleadings  it  appears  that 
but  for  the  bond  the  stock  would  have  sold  for  its  value 
(1727.50),  and  its  subsequent  deterioration  in  value  would 
not  have  affected  appellants. 

In  the  case,  supra,  the  court,  referring  to  the  case  of 
Worth  V.  Smith,  5  B.  Mon.,  505,  said  as  to  that  ca«e,  and 
as  an  illustration  of  the  case  there  under  consideration: 
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"If  such  had  been  the  case,  and  a  bond  executed  prevent- 
ing Worth  from  selling  the  boat,  there  could  be  no  ques- 
tion as  to  the  liability  of  the  surety  on  the  supersedeas 
bond  for  the  damages  sustained  by  reason  of  the  super- 
sedeas." 

We  are  of  opinion  that  the  cross  petition  of  appellants 
states  a  cause  of  action  as  to  authorize  a  recovery  for  the 
value  of  the  shares  of  stock,  and  the  demurrer  thereto 
should  have  been  overruled. 

For  «the  reasons  indicated,  the  judgment  is  reversed, 
and  cause  remanded  for  further  proceedings  consistent 
herewith. 


Casb  4S— action   FOlt  COMMISSION— Apbil  22. 

Jones,  Etc.  v.  Brand. 

APPEAL  FBOM  LAW  AZn>  EQUTTT  DIVISION  OF  JEFFEB80N   CIBCUIT  OOXTBE. 

Principal  and  Agent — iSubiAgent. — ^An  agent  whose  power  is  limi- 
ted to  the  colloction  of  rents,  payment  of  taxes  and  the  taking  of 
bids  and  the  submteslon  of  them  to  the  principal  has  no  power 
to  create  a  eub-agent  (Cor  the  purpose  of  eftecting  a  sale  of  the 
property,  and  sudh  euib-Agent  can  not  recover  from  the  principal 
commission  for  making  the  sale. 

RICHARDS  AND  RONAIiD  FOR  the  appellant.  i 

1.  Dr.  Curran  Pope  was  not  the  agent  for  Mr.  Jones  for  the  sale  of 

the  property  in  controversy,  and  Pope  did  not  employ  appellee 
as  sub-agent  to  make  the  sale. 

2.  Dr.  Pope's  authority  to  take  bids  had  been  exhausted  prior  to  the 

date  at  which  the  sale  was  made  and  never  did  include  the 
purchasers,  Crutcher  ft  Starks. 

3.  Brand  has  done  nothing  to  earn  the  commission  in  this  case. 

4.  The  court  erred  in  permitting  Mr.  Brand  to  read  from  his  letter* 

book  the  supposed  copy  of  the  postal  of  October  IS,  1893,  ad- 
dressed to  Mr.  Jones.  It  related  to  transaction  between  plaintiff  and 
a  party  who  was  dead  at  the  time  the  plaintift  was  testifying. 
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Civil  Code,  sec.  606;  Hobbs  v.  Russell,  79  Ky.,  61;  Vlley  v.  Pet- 
tit,  96  Ky..  576. 

5.  Eiveii  if  Pope  bad  autbopity  to  sell,  be  could  not  delegate  it  to 

Brand.  Delegatus  non  potest  delegari*  Mecbem  Agency,  sees. 
184,  185,  197,  964;  Story  Agency,  sees.  14,  109;  1  Am.  ft  Eng. 
Ency.  of  Law,  368;  Barrett  v.  Rbem,  6  Bueb,  466;  Rudd  v. 
N.  C.  ft  St  L.  R.  R.  Co.,  7  Ky.  Law  Rep.,  823;  Atlee  v.  PInK, 
75  Mo.,  103;  Werner  v.  Marton,  11  How,  224;  2  Am.  ft  Bng.  Bncy. 
of  Law.  588. 

6.  No  Judgment  caUi  be  rendered  against  a  non-resident  executrix 

wbo  bas  not  qualified  in  tbis  State.  Baker  v.  Smitb,  3  Met.,  265; 
Story  on  tbe  Conflict  of  Laws,  sec.  513. 

BULLITT  ft  SHEILD  fob  the  apfelus. 

1.  "Tbe  appellee  oontends  tbat  be  bad  express  employment  from 
Jones  and  from  Curran  Pope,  as  autborized  agents;  and  tbat  tbe 
appellee  did  make  tbe  sale,  acting  under  eucb  autbority  and 
under  a  promise  on  tbe  part  of  Jones  and  bis  agent,  Pope,  to  be 
paid  a  commission  for  bis  serrioe  rendered." 

2«  "Tbe  appellee  contends  tbat  be  performed  the  serrice  witb  full 
knowledge  on  tbe  part  of  Samuel  H.  Jones  tbat  be  did  perform 
tbe  service;  tbat  be  bad  procured  tbe  purchaser  of  tbe  property 
to  wbom  Jones  afterwards  sold,  witb  full  knowledge  on  tbe  part 
of  Jones  tbat  be  was  claiming  and  entitled  to  commissions;  witb 
a  full  knowledge  on  tbe  part  of  Jones  as  to  wbat  the  commis- 
sions were;  tbat  it  is  true  tbat  Jones,  after  tbe  appellee.  Brand, 
bad  brought  bim  into  •contact  with  a  purchaser,  took  up  the 
negotiations  and  closed  the  sale  in  person,  but  tbat  Jones  did  it 
with  the  understanding  tbat  be  was  compelled  under  the  law, 
and  in  point  of  fact,  to  pay  the  appellee  the  commissions  whicff 
the  appellee  bad  earned." 

S.  It  is  a  plain  principle  of  law,  that  where  tbe  agent  is  employed  to 
procure  a  transfer  hut  without  the  power  to  execute  a  contract, 
that  he  is  entitled  to  his  commissions  when  he  procuresi  the 
purchaser  with  whom  the  party  contracts,  and  a  purchaser  who 
is  ready  and  willing  to  perform  his  contract  This  is  a  well- 
settled  doctrine  of  Kentucky.  Coleman  y.  Meade,  13  Bush,  358; 
27  N.  W.  R.,  301;  First  Philadelphia,  382;  38  Am.  Rep.,  441; 
23  W.  Va..  229-235. 

4.  Where  the  amount  of  commissions  is  not  fixed,  the  parties  are 
presumed  to  have  acted  in  reference  to  the  custom.    83  Pa.  St» 
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138;   Barker  v.  Craig,  Litt  Sel.  Caaes,  213;  Am.  A  Eng. 

Bncy.  of  Law.  1096.  1101. 

5.  Wl^ere  a  broker  furnifihes  the  name  of  a  purchaser  to  the  owner, 

the  broker  is  entitled  to  his  commissions  when  the  contract  is 
finally  made  with  the  purchaser.  Green  v.  Bartlett,  14  C.  B. 
N.  S.,  681;  36  Law  Journal,  C.  P.,  26-2;  Ency.  of  Law,  "Brokers," 
vol.  2,  p.  583;  38  Am.  Rep.,  441;  23  W.  Va.,  229;  27  Kan.,  246; 
33  N.  J.  Law,  247;  44  P.,  511;  60  111.  App.,  592. 

6.  It  is  the  principal's  duty  when  he  knows  the  agent  has  property 

for  sale,  to  Inquire  whence  the  information  came  by  which  the 
purchaser  was  procured.  51  N.  Y.,  124;  29  Vt,  127;  7  Daly, 
243;  2  Am.  &  Eng.  Ency.  of  Law,  "Brokers,"  563;  Viley  v. 
Pettit,  16  Ky.  Law  Rep.,  650. 

f.  Where  beneficial  services  have  been  performed  by  one  person  for 
another  who  has  rendered  them  and  suffered  them  to  proceed, 
a  promise  to  pay  for  them  may  be  implied;  the  law  in  that  case 
considers  the  circumstances  as  evidence  from  which  a  request 
may  be  presumed.  James  v.  Bixby,  11  Mass.,  34;  Hatch  v.  Pur- 
cell,  21  N.  H.,  544;  Livingston  v.  Rogers,  1  Caines  (N.  Y.),  588; 
Low  V.  Conn.  Railroad^  46  N.  H.,  284;  Hicks  v.  Burhasu,  10 
Johns.,  N.  Y.,  243;  Hlte  v.  Brannon,  5  Daly,  1;  Westgate  t. 
Monroe.  100  Mass.,  227. 

8.  The  doctrine  delegatus  non  potest  delegari^  is  not  applicable  to 
this  case  because  Jones  the  principal  referred  Brand  to  Pope 
as  his  general  agent  without  authority. 

Same  couxsex  fob  appeluse  in  a  sufplbuental  brief. 

BULLITT  ft  SHEILD  and  JOHN  W.  RODMAN  fob  the  apfelue  cr 

A    PETITION    FOB   A   BEHBAEIN6. 

JUDGE  BURNAM  delivered  the  opinion  of  th|b  ooubt. 

This  suit  was  instituted  by  appellee  to  recover  commig- 
sions  alleged  'to  be  due  him  as  the  duly-authorized  agent 
of  Samuel  H.  Jones,  for  bis  services  in  making  a  sale  of 
the  property  of  Jones  situated  on  Fourth  and  Jefferson 
streets,  in  the  city  of  Louisville,  to  Crutcher  &  Starks. 

The  executrix  of  Jones  (who  has  died  since  the  date  of 
the  alleged  services)  denies  that  appellee  was  the  agent  of 
her  testator  for  the  sale  of  said  property;  that  he  ever 
promised  or  agreed  to  pay  such  commissions,  or  any  part 
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thereof;  or  that  plaintiff  rendered  any  services  in  effecting 
the  sale  of  the  property,  with  the  knowledge  and  consent 
of  her  testator. 

By  agreement,  a  jury  was  waived,  and  both  the  law  and 
facts  of  the  case  submitted  to  the  court,  who  rendered 
judgment  in  favor  of  appellee  for  |1,975;  and  to  reverse 
that  judgment  this  appeal  is  prosecuted. 

Samuel  H.  Jones  resided  in  Philadelphia,  and  was  the 
owner  of  certain  real  estate  situated  on  Fourth  street,  in 
liOuisville,  Ky. 

For  many  years  Judge.  Pope  and  his  soil,  Dr.  Curran 
iPope,  had  acted  as  his  agents  in  collecting  the  rent,  pay- 
ing the  taxes,  and  looking  after  the  repairs  upon  the 
property.  Some  time  previous  to  October,  1892,  appel- 
lee, who  was  at  that  time  engaged  in  the  business  of  real 
estate  agent,  addressed  Jones  a  letter  of  inquiry  in  regard 
to  his  property  in  Louisville,  Ky.,  and  Jones'  response  is 
filed  by  9rand  as  an  exhibit,  and  is  in  these  words : 

^^\ldin  Hotel,  Chestnut.  Street,  Phila.,  Pa.,  October  19, 
1891.  John  H.  Brand  &  Co.,  Louisville,  Kentucky — Dear 
Sirs:  Your  favor  of  2d  duly  received.  Regarding  the  ex- 
piration of  leases,  I  must  refer  you  to  Judge  Pope  or  his 
son.  Dr.  Curran  Pope,  who  are  thoroughly  conversant  with 
all  details  of  my  Louisville  property,  and  are  my  agents  in 
all  matters  concerning  said  property. 

"I  by  no  means  wish  to  put  the  property  on  the  market, 
but,  as  I  wrote,  would  entertain  propositions  for  improve- 
ment of  same  under  long  lease.  I  have  notified  Dr.  Cur- 
ran Pope  of  your  inquiry,  and  he  will  give  you  the  data 
you  wish.    Very  truly,  yours,  Saml.  H.  Jones. 

'T,  S.  Your  last  letter  forwarded  to  me  from  Eenne- 
bunki)ort.    Have  notified  Dr.  Curran  Pope  of  its  contents." 

After  the  reception  of  this  letter,  it  appears,  from  the 
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testimony  of  Dr.  Pope,  that  appellee  came  to  see 
him,  and  said  to  him  that  he  thought  he  could  sell  the  prop- 
erty; that  he  had  an  offer  upon  it;  and  Pope  testifies,  in 
E^'ubstance,  that  he  said  to  him  that,  in  case  he  could  find  a 
purchaser  for  the  property,  if  he  would  bring  the  bid  to 
liim  he  would  submit  it  to  Jones,  and,  if  accepted,  would 
divide  the  commissions  with  him.  Appellee  subsequently 
reported  two  bids  to  Dr.  Pope,  neither  of  which,  however, 
was  accepted. 

During  these  negotiations,  Dr.  Pope  addressed  this  com- 
munication to  appellee: 

"Louisville  Ky.,  Sept.  5,  '93.  Mr.  John  H.  Brand,  City. 
— My  Dear  Mr.  Brand:  It  was  with  some  surprise  that  I 
learned  from  you  that  some  other  agent  had  offered  Mr. 
Jones^  property  for  sale.  As  you  well  know,  I  am  Mr.  Jones' 
representative,  and  it  is  through  me  only  that  any  such 
authority  might  be  obtained.  I  assure  you  that  I  am  sur- 
prised, and  would  like  to  know  who  the  party  is,  and  by 
what  au-thority  he  acts,  as  he  has  received  none  from  me. 
Mr.  Jones  is  particular  about  having  his  property  hawked 
about  the  market,  and  I  have  never  authorized  any  one 
to  act  for  Mr.  Jones  but  myself.  The  only  person  author- 
ized to  act  with  me  is  yourself,  and  any  other  person  who 
presumes  to  act  must  be  laboring  under  a  delusion,  for 
which   he  needs  medical  treatment. 

'*I  have  been  approached  by  many  real  estate  agents,  but 
have  always  refused  to  act  with  them  unless  they  brought 
me  a  written  proposition.  This  has  never  been  done. 
You  are  the  only  one  at  the  present  time  that  has  any 
authority  to  act  in  conjunction  with  me. 

**You  may  show  this  letter  to  your  party,  but  I  would 
request  you  and  him  to  keep  the  matter  quiet.    Kindly 
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let  me.  hear  from  you  at  the  earliest  possible  moment  and 
oblige,  Your  friend,  Curran  Pope.    (Dictated^" 

About  the  11th  day  of  October,  1893,  Dr.  Pope  con- 
tracted to  sell  this  property  to  other  parties,  without  con- 
ference with  appellee;  but,  before  the  matter  was  con- 
summated, a  publication  appeared  in  one  of  the  city  papers 
stating  that  the  property  had  been  sold.  Bath  appellee 
and  Crutcher  &  Starks  were  occupying  it  at  the  time. 
Appellee,  after  seeing  this  publication,  wen»t  to  see  Dr. 
Pope  in  regard  to  the  truth  of  the  publication,  and  Pope 
told  him  that  negotiations  to  that  effect  were  pending; 
and  it  appears  that,  late  in  the  afternoon  of  that  day,  he 
went  iwto  the  storehouse  of  Crutcher  &  Starks,  and  was 
discussing  the  property  and  the  sale,  and  that  he  stated  to 
them  that  he  had  been  informed  by  Dr.  Pope  that  the  deal 
had  not  been  closed,  and  suggested  to  them  that  they  tel- 
egraph Jones,  in  Philadelphia,  offering  an  advance  for  the 
property  of  |10,000  over  and  above  the  reported  price  at 
which  it  had  been  sold.  This  suggestion  was  acted  upon, 
and  Mr.  Starks  followed  it  up  by  going  to  see  ,Jones  with 
regard  to  the  property,  and  finally  purchased  it. 

The  question  is,  was  Brand  the  authorized  agent  of 
Jones  to  sell  the  property,  and  did  he  do  it?  There  is  no 
contention  on  the  part  of  appellee  that  he  ever  had 
any  direct  communication  with  Jones  in  regard  to  *he  mat- 
ter, other  than  the  letter,  mpra;  and  there  is  nothing  in 
this  letter  to  indicate  that  Jones  employed  him  as  agent 
to  sell  <t?he  property,  or  in  any  other  capacity.  The  ques- 
tion, therefore,  is  whether  appellee  had  authority  from 
Dr.  Pope,  the  recognized  agent  of  appellant,  to  negotiate 
the  sale  of  'the  property  in  behalf  of  the  owner,  and  whe- 
ther Pope  himself  had  authority  to  make  such  agreement. 
Pope  testifies  that  he  did  not  have  any  authority  'to  sell 
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the  property,  and  no  authority  to  employ  appellee  or  any 
other  person  in  -this  capacity;  that  he  was  only  author- 
ized, in  case  he  had  any  bids  for  the  property,  to  submit 
them  to  Jones;  and  that  he  only  authorized  appellee,  in  the 
event  he  found  a  bidder,  to  submit  the  proposition  to  him, 
with  the  intention  of  dividing  the  commissions  with  him 
in  the  event  a  sale  was  effected. 

The  testimony  shows  that  Dr.  Pope,  under  what  he  re- 
garded as  authority  (through  a  telegram  from  Jones  dated 
October  11th),  attempted  to  sell  the  property  to  Kleinhans 
&  Simonson,  and  that  appellee,  having  ascertained  this 
fact,  without  a  shadow  of  authority  from  Pope,  -suggested 
to  Crutcher  &  Starks  that  they  might  prevent  the  consum- 
mation of  the  trade  by  a  direct  offer  to  Jones  of  an  ad- 
vance of  more  than  |1(>,000.  It  can  not  be  contended, 
in  the  face  of  these  facts,  which  are  testified  to  by  all 
the  witnesses,  that,  at  the  time  he  made  the  suggestion 
to  Crutcher  &  Starks,  he  was  acting  as  agent  of  Dr. 
Pope,  becatise  he  was  really  attempting  at  that  time  to 
thwart  an  effort  on  the  part  of  Pope  to  sell  to  another 
party.  This  is  the  only  connection  he  seems  to  have  had 
with  the  sale  to  Crutcher  &  Starks. 

It  was  held  in  a  litigation  in  the  Federal  court  whioh  grew 
out  of  the  attempted  sale  by  Pope  to  Kleinhans  &  Simon- 
son,  that  Pope  himself  had  no  authority  from  Jones  to 
conclude  a  sale  of  «the  property;  and  there  is  no  testimony 
which  shows  that  Jones  ever  authorized  the  appointment 
of  any  other  agent  by  his  agent  Pope.  "It  is  a  general 
rule  of  law,  in  the  absence  of  express  or  implied  authority 
to  employ  a  subagent,  the  trust  committed  t<^  the  agent 
can  not  be  delegated  to  another  so  as  to  affect  the  rights 
of  the  principal."  See  Mechem  on  Agency,  sec.  185.  "But 
if  the  agent,  having  undertaken  to  transact  the  business  of 
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his  principal,  employs  a  siibagent  on  his  own  account,  to 
assist  him  in  what  he  has  undertaken  to  do,  he  does  so  at 
his  own  risk,  and  there  is  no  privity  between  such  suba- 
gent  and  the  principal."  Story  on  Agency,  sec.  14.  **An 
agent  who  has  bare  power  or  authority  must  execute  it 
himself,  and  can  not  delegate  his  authority  to  another." 
1  Am,  &  Eng.  Enc.  Law,  3G8,  and  cases  there  cited.  "An 
agent,  ordinarily  without  express  authority,  or  a  fair 
presumption  of  one,  growing  out  of  a  particular  trans- 
action or  the  usages  of  trade,  has  not  the  power  to  employ 
a  subagent  to  do  the  business,  without  'the  knowledge  and 
consent  of  the  principal.  The  agency  is  a  personal  trust, 
for  a  ministerial  purpose,  and  can  not  be  delegated;  for 
the  principal  employs  the  agent  on  the  opinion  he  has 
of  his  personal  skill  and  integrity,  and  the  la»tter  has  no 
right  to  turn  his  principal  over  to  another  of  whom  he 
knows  nothing.  To  entitle  a  broker  to  commission  for 
his  services,  he  must  make  it  appear  that  the  services  were 
rendered  under  the  employment  and  retainer  by  the  princi- 
pal, or  that  the  latter  accepted  his  agency  and  adopted 
his  acts.^'  See  Barrett  v.  Rhem,  6  Bust,  466;  Rudd  v.  N., 
C.  &  St,  L.  Railroad  Co.,  7  Ky.  Law  Rep.,  823;  Birch  v. 
Powell,  15  Ky.  Law  Rep.,  445;  the  Supreme  Court  of  the 
United  States,  in  Warner  v.  Martin,  11  How.,  224. 

The  ground  on  which  plaintiff  seeks  to  recover  in  this 
action  is  that  he  sold  the  property  as  agent  of  Jones, 
and  that  Jones,  during  his  lifetime,  promised  and 
agreed  ^o  pay  his  commissions  on  said  sale.  It  seems  to 
us  the  proof  clearly  shows  that  Jones  never  at  any  time 
employed  appellee  to  render  any  services  for  him  what- 
ever in  the  sale  of  this  property;  that  the  authority  to  Br. 
Pope  was  a  limited  authority  to  obtain  bids,  which  were 
to  be  submitted;  and  tbat  Pope  had  no  authority  from 

[271 


Digitized  by 


Google 


418 


KENTUCKY  REPORTS. 


[Vol.  106 


m 

^^' 


Pulllns*  Admr.  v.  Staith. 


Jones  to  employ  any  other  person  to  assist  him  in  this  mat- 
ter, so  as  to  make  Jones  responsible  therefor.  The  testi- 
mony of  both  the  Starks  conclusively  shows  that  appel- 
lee, in  suggesting  to  them  that  they  might  thwart  the  de- 
signs of  Dr.  Pope  to  sell  the  property  ^to  another  party, 
could  not  have  been  acting  under  the  authority  of  Dr.  Pope, 
as  he  was  endeavoring  to  thwart  the  very  purpose  which 
Pope  had  in  view. 

It  is  evident,  from  the  proof  in  the  case,  that  the  tele- ' 
gram  of  Crutcher  &  Starks,  and  their  subsequent  actions, 
were  suggested  by  appellee,  but  that,  in  making  these  sug- 
gestions, be  was  not  acting  as  the  agent  of  Jones,  and  had 
no  valid  or  legal  claim  against  him  growing  out  of  the 
sale  of  the  property. 

For  the  reasons  indicated,  the  judgment  must  be  re- 
versed, and  remanded  for  proceedings  consistent  here- 
with. 


Case   4$— ACTION   ON   COMPROMISE  AGREEMENT— April    22. 
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APPEAL  FBOM    MADISON    CIRCUIT   COURT. 


1.  Administrators — Power  to   Compromise. — ^Before  a  compronilsG 

entered  into  by  a  personal  representative  of  claims  against  his 
decedent  will  be  enforced  by  a  court  of  equity  it  must  appear 
either  (1)  that  the  compromise  was  authorized  in  advance  by 
the  court,  or  (2)  the  nature  of  the  claim  must  be  so  definitely 
alleged  that  the  court  can  determine  that  the  effected  compromilse 
was  beneficial  to  the  estate,  and  a  proper  one  for  the  personal 
representative  to  make  in  the  exercise  of  a  reasonable  discretion 
for  the  protection  of  the  Interests  committed  to  him. 

2.  Same — ^Pleadinq. — A  pleading  asserting  such  a  claim  is  defectlTe 
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if  it  fail  to  allege  with  particularity  the  time  and  terms  of  such 
alleged  compromise. 

W.    I.   WILJLIAMS   FOR  THE   APPELLANT. 

1.  Before  the  defendant  can  maintain  its  action  upon  the  set  off  the 

claim  must  have  been  presented  to  the  administrator  verified  in 
the  manner  provided  by  law.  Warfleld  v.  Gardner's  Admr.,  79 
Ky.,  683;  Swift  Iron  &  Steel  Works  v.  Schulte,  8  Ky.  Law  Rep., 
787;  Usher's  Exrs.  v.  Flood,  12  Ky.  Law  Rep.,  721. 

2.  An  allegation  of  a  transaction  with  an  intestate  in  his  life-time 

made  in  a  bill  against  his  administrator  is  not  to  be  taken  as  as- 
sumed because  it  is  not  answered  by  the  administrator.  Ball 
V.  Townsend,  Litt  Selec.  Cas.,  325. 

J.  TBVIS  COBB  AND  J.  A.  SULLIVAN  for  the  appellee. 

1.  As  the  reply  to  the  defendant's  answer  was  not  made  a  part  of 

the  record,  this  court  will  presume  that  the  action  of  the  lower 
court  in  refusing  it  to  be  filed  was  proper;  and  in  the  absence  of 
such  reply,  the  allegations  of  the  answer  must  be  taken  as  true. 

2.  In  the  absence  of  a  reply  showing  that  the  claim  set  up  in  the 

answer  was  not  properly  verified,  this  court  must  assume  that  it 
was  verified  as  required  by  law.  Thomas'  Exr.  v.  Thomas,  15 
B.  M.,  177;  19  Ky.  Law  Rep.,  97;  Nutall's  Admr.  v.  Brannin's 
Exr.,  5  Bush,  11;  Rogers  v.  Mitchell,  1  Met,  22;  Terrell  v. 
Rowland,  86  Ky.,  79-80;  Warfield  v.  Gardner's  Admr.,  79  Ky.,  683. 

3.  The  case  of  Ball  v.  Townsend,  Litt.  Selec.  Cas.,  325,  relied  on  by 

counsel  for  the  appellant  has  no  application  whatever  to  this 
case.  That  decision  was  not  the  common  law,  has  never  been 
followed  by  this  court,  and  is  contrary  to  the  provisions  of  our 
Code,  which  states  that  every  material  allegation  of  a  pleading 
must  be  taken  as  true  unless  specifically  traversed.  Civil  Code, 
sec.  126. 

4.  The  case  of  Usher's  Exrs.  v.  Flood,  12  Ky.  Law  Rep.,  72,  is  not  in 

line  with  the  facts  of  this  case.  In  that  case  the  point  was 
made  before  Judgment,  and  It  appears  that  no  verification  as  re- 
quired by  law  hod  b6en  made.  See  also  Holland  v.  Lowe's  Admr., 
19  Ky.  Law  Rep.,  97. 

5.  The  defense  set  up  in  the  answer  was  not  a  claim  against  the 

estate  of  decedent.  The  gravamen  of  the  answer  is  that  the  de- 
fendant had  had  a  claim  against  the  decedent  which  had  been 
liciuidated   by   compromise   with    the   administrator. 
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JUDGE  HOBSON  delivebed  the  opinion  of  the  coitbt. 

Appellant  brought  suit  in  equity  against  appellee,  ask- 
ing a  personal  judgment  on  a  note  for  1862.65  executed  by 
appellee  to  his  intestate  for  a  tract  of  land,  and  to  enforce 
the  lien  on  the  land  retained  in  (the  deed  to  secure  its  pay- 
ment. After  admitting  the  execution  of  the  note,  the  de- 
fendant, in  his  answer,  set  up  the  following  defense  in 
bar  of  the  action:  "Further  answering,  defendant  says 
that  when  this  action  was  instituted  in  the  Madison  Cir- 
cuit Court,  and  prior  thereto,  this  plaintiff's  intes»tate,  the 
said  Alva  PuUins,  was  indebted  to  this  defendant  in  a 
large  amount  of  money,  for  services  rendered  by  this  de- 
fendant to  the  said  intestate  from  the  year  188 —  to  the  year 
18 — ,  inclusive,  at  the  said  intestate's  special  instance  and 
request;  that  the  said  Pullins,  by  an  instrument  of  writing 
duly  signed  and  executed,  and  recorded  in  the  Oarrard 
Circuit  Clerk's  office,  engaged  his  said  services,  and  prom- 
ised to  pay  him  therefor  a  reasonable  compensation;  that, 
at  the  time  of  the  institution  of  this  action,  he  still  owed 
him  a  large  amouiit  of  money;  that  this  defendant,  on  the 

day  of ,  1896,  presented  the  said  claim  to  this 

plaintiff,  as  administrator  of  the  said  Alva  Pullins;  that 
it  was  distinctly  agreed,  by  and  between  this  plaintiff  and 
defendant,  then  and  there,  that  the  said  claim  was  valid 
and  just,  and  that,  in  payment  and  settlement  of  same, 
this  note  and  interest  sued  on  in  this  action  should  be  paid 
and  canceled,  and  the  said  lien  retained  to  secure  its  pay- 
ment should  be  released,  and  plaintiff  was  to  pay  to  this 
defendant  f400  additional,  or  apply  same  to  the  cancella- 
tion and  payment  of  a  note  held  by  Harrison  Burnam's 
committee,  and  upon  which  an  action  has  been  instituted 
in  this  court;  and  that,  as  a  further  consideration  for  the 
said  settlement  of  the  defendant's  said  claim  against  the 
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said  inte»tate  in  the  manner  aforesaid,  this  defendant  was 
to  release  the  said  Alva  Pullins  as  security  on  about  a 
f  1,900  note  to  B.  L.  Price,  and  on  about  a  f  1,100  note  to 
James  Estill. 

''He  says  that  he  has  complied  with  the  terms  of  the  said 
settlement  by  releasing  the  said.  Alva  PuUins  as  security 
on  the  said  note  of  this  defendant  to  B.  L.  Price,  and  by 
releasing  the  said  Alva  PuUins  as  security  on  the  said  note 
to  James  Estill;  and  that  he  has  in  every  respect  complied 
with  the  terms  of  said  settlement,  and  that  the  said  ad- 
ministrator has  failed  to  release  the  said  lien  and  pay  the 
said  1400." 

It  will  be  observed  that  appellee  does  not  allege  what 
services  he  rendered  the  intestate,  or  what  they  were 
worth,  or  what  he  had  been  paying  him;  and,  from  all  that 
appears  in  «the  pleadings,  only  a  nominal  sum  may  be  due 
him,  if  anything.  He  does  not  allege  that  he  was  insol- 
vent, or  that  there  was  any  danger  of  the  intestate's  estate 
losing  anything  as  his  sur&ty,  or  that  he  expended  anything 
in  securing  its  release  on  the  notes  referred  to.  So,  for  all 
that  appears,  the  personal  representative^  for  a  nominal 
consideration,  released  the  debt^*  amounting  to  about  fl,- 
200,  and  assumed,  in  addition,  a  liability  of  f400  for  the 
estate. 

Appellant  moved  the  court  to  require  the  blanks  in  the 
plea  to  be  filled.  This  the  court  refused  to  do — and  as 
we  think,  improperly.  For  it,  at  least,  would  have  given 
some  idea  of  'the  nature  of  the  claim,  more  than  is  con- 
veyed by  the  pleading  as  it  stands.  The  personal  repre- 
sentative had  no  knowledge  of  these  facts,  and  it  was 
peculiarly  important  to  him  to  have  the  blanks  filled,  that 
he  might  properly  understand  what  he  was  to  answer. 

After  overiruling  appellant's  motion  thiat  the  blanks  in 
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the  plea  be  filled,  the  court  gave  appellant  ten  days  to 
file  a  reply.  He  did  not  file  his  reply  in  the  time  allowed, 
and  when  he  subsequently  tendered  it  the  court  refused 
to  allow  it  to  be  filed,  on  the  ground  that  it  was  not 
tendered  in  time;  and,  the  action  being  then  submitted, 
gave  judgment  m  favor  ,of  appellee,  canceling  the  note 
sued  on,  and  requiring  appellant  to  pay  the  f400  above 
referred  to.  The  reply  tendered  by  appellant  is  not  made 
a  part  of  the  record,  and  so  the  only  question  before  us  is, 
did  the  allegations  of  the  answer  which  we  have  quoted 
above  warrant  the  judgment? 

In  Clay  v.  Williams,  2  Munf.,  105,  [5  Am.  Dec,  453],  it 
was  held  that:  "A  court  of  equity  will  not  assist  in  carry- 
ing i»to  effect  compositions  of  claims  by  executors  or  other 
fiduciaries,  unless  the  party  praying  it  will  first  unfold  and 
disclose  the  whole  circumstances  of  the  case  to  the  court, 
that  it  may  see  there  has  been  no  fraud  and  that  everything 
was  fair."  And,  on  page  460  [5  Am.  Dec],  the  court  say 
that  "such  compositions  are  not  favored  in  equity."  And 
the  appellant  was  refused  relief  because  he  failed  to 
show  "the  particulars  on  which  such  composition  is  found- 
ed." This  case  only  applies  a  well-known  rule  of  equity 
scrutinizing  the  acts  of  fiduciaries,  and  never  enforcing 
their  contracts  against  <those  they  represent,  unless  "with- 
in the  range  of  a  reasonable  discretion  as  to  the  true  inter- 
ests of  the  estate."    Schouler,  on  Executors,  sec  298. 

For  all  that  appears  in  this  case,  the  administrator  was 
guilty  of  a  devastavit  in  making  the  alleged  agreement.  He 
had  no  power  to  waste  the  estate  of  his  intestate;  and,  if 
he  did  agree  to  waste  it,  a  court  of  equity  will  not  enforce 
his  contract  against  the  estate.  In  order  that  this  alleged 
contract  may  be  enforced  in  a  court  of  equity,  it  must  be 
shown  that  it  was  <to  the  interest  of  the  estate,  and  a 
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proper  one  for  the  esecutor  to  make,  in  the  exercise  of  a 
reasonable  discretion,  for  the  protection  of  the  interests 
committed  to  him. 

Pursuant  to  th-e  principles  above  referred  to,  our  statute 
provides:  (Kentucky  Statutes,  sec.  3882):  "In  aations  for 
the  settlement  of  decedents'  estates,  the  court  may  direct 
the  sale  of  choses  in  action,  including  judgments,  and 
may  authorize  the  personal  representative  to  compromise 
claims  growing  out  of  contract  or  tort  due  the  estate,  as 
well  as  claims  on  contract  or  tort  against  the  estate; 
and  a  personal  representative  may  compromise  and  settle 
any  claim  or  demand  for  damages  growing  out  of  injury 
to  or  the  death  of  the  decedent." 

In  Bitteler  v.  Bitteler's  AdmY,  13  Ky.  Law  Rep.,  368,  an 
administratoo*  agreed  with  one  who  was  surety  for.  the  in- 
testate to  release  him  from  liability  on  the  notes,  in  con- 
sideration of  his  paying  a  debt  due  the  estate  by  another. 
It  was  held  that  the  administrator  had  no  power  to  bind 
the  estate  by  such  an  agreement,  and  that,  though  he 
might  be  liable  personally  for  the  amount  so  paid,  the  es- 
tate was  not. 

It  is  not  averred  that  the  alleged  compromise  was  author- 
ized by  the  judgment  of  the  court,  and  it  clearly  should  not 
have  been  enforced,  unless  facts  were  alleged  sufficient  to 
authorize  the  court  to  direct  the  compromise  to  be  made 
if  presented. to  him  before  it  was  made.  Geigers  v.  Kaig- 
ler,  9  S.  C,  401, 

Equity  never  lends  its  aid  to  the  enforcement  of  contracts 
unless  they  appear  fair.  This  doctrine  is  peculiarly  ap- 
plicable to  suits  against  fiduciaries:  In  Pomeroy  on  Con- 
tracts, section  180,  the  rule  is  thus  stated: 

"Contracts  whose  provisions,  if  carried  into  operation, 
would  constitute  or  require  a  breach  of  trust  by  the  party 
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performing will  never  be  specifically  en- 
forced by  a  court  of  equity If  the  agree- 
ment does  not  involve  any  actual  breach  of  trust,  still  a 
court  of  equity  is  always  reluctant  to  enforce  an  agree- 
ment against  trustees  which  may  injuriously  affect  their 
interests  or  those  of  their  beneficiaries." 

On  the  return  of  the  case  to  the  lower  court,  appellee 
will  be  allowed  to  fill  the  blanks  in  his  answer  and  amend 
his  pleading,  if  he  desires  to  do  so;  appellant  will  then  be 
allowed  a  reasonable  time  to  file  reply. 

Judgment  reversed,  and  cause  remanded,  for  further 
proceedings  in  conformity  to  this  opinion. 


Case   SO—ACTION   OF   COVENANT— Afril   26. 

Wood,  Etc.  v.  Friendship  Lodge,  Etc. 

AFP£AL    FBOH    FAYETTE    CIRCUIT    COURT.     . 

1.  Estoppel — To  Deny  Corporate  Existence. — ^A  person  who  exe- 

cutes a  covenant  to  a  corporation  can  not  deny  generally  the 
existence  of  such  corporation  in  bar  of  the  action.  Such  a  plead- 
ing, if  good  at  all,  is  in  abatement  and  not  in  bar. 

2.  Sureties — Liability  Where  Principal  Succeeds  Himself. — Sure- 

ties of  a  treasurer  who  succeeds  himself  are  liable  for  a  deficit 
occurring  during  the  term  for  which  they  were  sureties  in  the 
absence  of  a  ahowing  that  the  treasurer  actually  turned  over  to 
himself  as  his  successor  the  apparent  balance  in  has  hands. 

WEBB  &  FARRELL  and  BRONSTON  &  ALX.PN  fob  the  appellants. 

1.  The  liability  of  the  appellants  upon  Tate's  bond  was  only  for  the 
acts  of  treasurer  Tate  during  the  period  of  one  year  from  the 
date  of  his  election.  Brandt  on  Suretyship,  vol.  1,  sec.  168; 
Bigelow  V.  Bridge,  8  Ma8&,  275;  Com.  v.  Smith,  li  Ky.  Law 
Rep.,  573;  Offutt  v.  Com.,  10  Bush,  214;  Cook  v.  Clark,  13  Ky. 
Law  Rep..  101. 


Digitized  by 


Google 


Vol.  106] JANUARY  TERM,  1899.       4S5 

Wood,  &c.,  V.  Friendship  Lodge,  ftc. 

2.  The  evidenoe  shows  that  at  the  expiration  of  Tate's  first  year  as 

treasurer  he  had  in  his  hands  the  sum  of  $119.68  which  he  turned 
over  to  himself  as  his  successor. 

3.  The  entry  upon  the  books  shows  that  the  sum  of  $119.68  was  on 

'hand  July  1st,  1895,  and  this  was  competent  evidenoe  as  held  by 
this  court  in  the  case  of  Commonwealth  v.  Tate,  89  Ky.,  605. 
See  further  Alvord  v.  U.  S.,  1  Fed.  Cases,  585;  U.  S.  v.  Barhart, 
25  Fed.  Cases,  970;  Kingsberry  v.  Westfalls,  65  N.  Y., . 

HOBBS  &  SCOTT  for  the  appellee.  / 

Upon  the  issue  whether  Tate  paid  over  to  himself  as  successor 
the  balance  in  his  hands,  the  burden  was  upon  the 
sureties  and  this  burden  they  failed  to  sustain. 

Z.   GIBBONS,  ON  THE  SAME  SIDE. 

Counsel  argued  that  the  evidence  failed  to  show  that  the  bal- 
ance in  the  hands  of  Tate  was  turned  over  to  himself  as  his  own 
successor  at  the  expiration  of  the  period  for  which  the  appel- 
lants were  sureties  in  his  bond  as  treasurer. 

JTJDCPB  GUFFY  DELn^EKCD  the  opinion  of  the  coubt. 

Friendship  Lodge,  No.  5,  I.  O.  O.  F.,  of  Lexington,  Ky., 
instituted  this  action  against  P.  A.  Tate  and  the  appel- 
lants, L.  Royalty,  and  B.  D.  Wood,  seeking  to  recover  judg- 
ment againstt  the  defendants  for  a  certain  sum  of  money 
alleged  to  be  due  from  Tate,  as  former  treasurer  of  the  ap- 
pellee. The  following  is  the  commencement  of  the  petition : 
"The  plaintiff.  Friendship  Lodge,  No.  5,  I.  O.  O.  F.,  of  Lex- 
ington, Ky.,  a  corporation  created  by,  and  under  the  laws 
of  Kentucky,  by  its  attorneys  comes  and  states  that  on 
or  about  the  6th  day  of  July,  1804,  the  defendant  P.  A.  Tate 
was  elected  treasurer  of  the  widows'  and  orphans'  fund  of 
said  lodge,  and  accepted  the  office,  and  was  about  to  enter 
apon  the  discharge  of  'the  duties  thereof,  when  said  de- 
fendants P.  A.  Tate,  L.  Royalty,  and  B.  D.  Wood,  all 
members  of  the  order  of  Odd  Fellows,  in  consideration  that 
said  Tate  should  be  allowed  to  act  a«  said  treasurer,  exe- 
cuted and  delivered  to  plaintiff  their  bond  in  writing,  sub- 
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scribed  by  them.  .  .  ."  The  terms  of  the  bond  are 
then  se»t  out,  as  well  as  the  breach,  and  judgment  for  fl85.- 
18  prayed  for.  The  bond  is  copied  as  part  of  the  petition, 
and  bears  d^te  the  6th  day  of  July,  1894,  and  signed  by  the 
aforesaid  defendants. 

The  motion  of  the  defendants  Wood  and  Royalty,  to  re- 
quire plaintiff  tj  make  its  petition  more  definite  and  cer- 
tain, w^s  overruled,  and  we  think  properly.  Afterwards 
appellJBints,  Wood  and  Boya}ty,  filed  »their  answer.  The 
first  paragraph  of  said  answer  denied  that  the  plaintiff 
was  a  corporation,  and  denied  that  said  Tate  received 
money  belonging  to  the  fund  mentioned  in  the  petition  dur- 
ing his  continuance  in  ofQce,  amounting  to  f 464.90,  or  other 
sum,  except  as  hereinafter  set  out,  and  denied  that  he 
failed  to  pay  over  to  his  successor  or  to  the  plaintiff  the 
sum  of  f  185.18,  or  any  other  sum,  received  as  treasurer  of 
said  fund.  The  second  paragraph  pleads'  that  the  plaintiff 
is  an  association  organized  for  the  mutual  benefit  of  its 
members,  having  a  constitution  and  certain  rules  under 
which  it  acts;  and  it  is  substantially  alleged  that  section 
52  of  the  by-laws  requires  the  appointment  of  a  committee 
on  widows  and  orphans  of  three  persons,  who  shall  be  an- 
nually elected,  and  whose  duty  it  shall  be  to  receive  semi- 
annually from  the  treasurer  such  money  as  may  have  ac- 
crued during  the  term,  and  invest  the  same  in  accordance 
with  the  directions  of  the  lodge;  and  that  the  plaintiff  did 
on  the  29th  of  June,  1884,  elect  a  committee,  consisting  of 
Tate,  etc.;  and  that  upon  the  6th  of  July,  1894,  these  de- 
fendants together  with  said  Tate,  did  execute  the  bond  filed 
with  the  petition,  and  Tate  did  proceed  to  act  as  treasurer, 
under  the  provisions  of  said  section;  that  said  Tate,  as 
treasurer,  and  said  committee,  were  elected  for  a  period  of 
one  year  from  said  date,  and  on  the  28th  of  June,  1895, 
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plaintiff,  in  accordance  with  said  section,  elected  another 
commktee,  consisting  of  Tate,  Masner,  and  Hering,  and 
that  the  said  last  committee  selected  the  defendant  Tate  as 
treasurer,  and  from  June  29,  1894,  to  June  28,  1895,  the 
said  Tate  collected  and  received  the  sum  of  |324.90,  of 
which  he  paid  oU't  on  proper  orders  |205.22,  leaving  a  bal- 
ance of  fll9.68  in  his  hands  on  the  said  28th  day  of  June, 
1895,  when  the  new  committee  was  elected,  and  when  on 
said  date  he  was  selected  as  his  own  successor  he  turned 
over  to  himself,  as  his  own  successor,  the  said  sum,  and 
continued  to  hold  same  as  such;  and  they  plead  that  the 
bond  executed  by  them  was  only  for  his  conduct  from  June 
29,  1894,  to  June  28,  1895.  The  third  paragraph  attempts 
to  plead  that  the  committee  shall  give  such  security  for  the 
faithful  performance  of  their  trust  as  'the  lodge  may  re- 
quire, and,  under  the  provisions  of  section  57,  it  is  re- 
quired of  the  committee,  mentioned  in  section  52,  to  give 
security  for  the  faithful  performance  of  their  duty,  and 
tha-t  there  was  no  provision  of  the  by-laws  of  plaintiff  re- 
leasing said  committee  from  liability  on  said  boi^d,  and 
by  reason  of  these  facts  the  bond  mentioned  in  the  peti- 
tion IB  also  void. 

PlaintifiTs  demurrer  to  the  entire  answer  was  sustained, 
with  leave  to  amend.  The  amended  answer  specifically 
sets  out  the  election  of  Tate  as  before  indicated,  and 
charges  that  he  turned  over  to  himself,  as  his  successor 
in  office,  |119.68,  which  he  held  at  the  time  of  his  elec- 
tion, in  1895. 

A  demurrer  to  the  answer  as  amended  was  overruled. 
The  reply  of  plaintiff  is  a  specific  'traverse  of  all  the  aver- 
ments that  Tate  turned  over  any  part  of  the  1119.68  to  him- 
self  as  his  own  successor.  The  second  paragraph  of  -the 
reply  denies  <that  Tate  'Was  elected   for   one  year  only, 
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but  avers  that  he  was  elected  for  one  year,  and  until  his 
successor  should  be  duly  elected  and  enter  upon  the  dis- 
charge of  his  duties,  and  that  he  remained  such  treasurer 
until  he  received  the  full  amount  of  f 469.90;  and  plaintiff 
denied  that  said  Tate  only  received  the  sum  of  f329.90, 
but,  on  the  contrary,  he  collected  |469.90,  as  stated  in  the 
petition.  It  is  denied  that  on  the  28th  of  June,  1895,  Tate 
had  any  money  belonging  to  the  lodge  in  his  hands;  and  de- 
nies that  said  Tate  turned  over  to  his  successor,  or  to  him- 
self as  his  own  successor,  |1 19.68,  or  any  part  of  the  sum; 
and  denied  that  he  complied  with  the  terms  of  his  bond  in 
every  respect,  etc. 

The  rejoinder  is  a  denial  of  the  allegation  tha4:  Tate 
was  elected  treasurer  for  one  year,  and  until  his  successor 
should  be  elected  and  enter  upon  the  discharge  of  his  du- 
ties, and  denies  that  said  Tate  remained  treasurer  until  he 
received  f469.90,  or  any  other  sum,  except  as  set  out  in  the 
answer. 

At  the  close  of  the  plaintiff's  testimony  appellants 
moved  for  a  peremptory  instruction  to  the  jury  to  find  for 
the  appellants,  which  was  overruled,  with  exceptions. 
Tate  made  no  defense.  At  the -close  of  all  the  testimony, 
the  court,  upon  motion  of  plaintiff,  instructed  the  jury  to 
find  for  appellee  |119.68,  which  was  accordingly  done,  and 
judgment  rendered  therefor;  and,  appellants'  motion  for  a 
new  trial  having  been  overruled,  they  prosecute  this  ap- 
peal. 

The  grounds  relied  on  for  a  new  trial  are,  in  substance: 
First,  because  the  verdict  is  not  sustained  by  sufficient  evi- 
dence and  i^  contrary  to  law;  second,  for  error  of  law  oc- 
curring at  the  trial  and  excepted  to  by  the  defendants; 
third,  that  the  court  peremptorily  instructed  the  jury  to 
find  for  the  plaintiff,  to  which  instruction  defendants  ob- 
jected and  excepted  at  the  time. 
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It  is  suggested  for  appellants  that  the  ayerment  in  the 
I)etition  that  plaintiflE  was  a  corporation  being  denied  by 
defendants,  and  no  proof  introduced  in  support  thereof, 
the  court  should  haye  giyen  the  peremptory  instruction 
asked  for  by  the  appellants. 

It  is  provided  in  section  566,  Kentucky  Statutes,  that  no 
corporation  organized  under  chapter  32  of  Kentucky  Stat- 
utes shall  be  permitted  to  set  up  or  rely  upon  the  want  of 
legal  organization  as  a  defense  to  any  action  against  it; 
nor  shall  any  person  transacting  business  with  such  cor- 
poration, or  sued  for  injury  done  to  its  property,  be  per- 
mitted to  rely  upon  such  want  of  legal  organization  as  a 
defense. 

If,  however,  the  statute  supra  does  not  preclude  the  ap- 
pellants from  denying  the  plainttifC  was  a  corporation,  we 
think  the  pleading  in  that  respect  was  insufficient;  or,  in 
other  words,  that  it  was  a  plea  in  abatement,  and  not 
available  as  a  plea  in  bar. 

This  court,  in  the  ease  of  Woodson,  etc.,  v.  The  Bank  of 
Galiipolis,  4  B.  Mon.,  203,  in  discussing  similar  questions, 
said:  *^It  may  be  further  observed  that  the  matter  of  the 
plea,  that  there  was  no  such  corporation  in  existence,  be- 
ing essentially  a  matter  in  abatement,  and  not  in  bar,  and 
having  been  pleaded  in  bar,  could  not,  in  strictness,  oper- 
ate either  in  bar  or  abatement.'' 

In  Jones  v.  Bank  of  Tennessee,  8  B.  Mon.,  123  [46  Am. 
Dec,  540],  the  court,  in  discussing  the  same  question,  in 
'substance,  said:  By  executing  a  note  payable  to  the  cor- 
poration, the  defendants  are  estopped  to  deny  its  exist- 
ence at  that  time.  If  its  existence  'had  terminated  before 
the  commencement  of  the  suit,  the  plea  should  have 
averred  the  facts  which  produced  its  termination,  to  have 
enabled  the  court  to  determine  whether  or  not  it  bad  this 
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effect.  •  .  .  Besides,  the  plea  that  no  such  corporation 
is  in  existence  is  substantially  a  matter  of  abatement,  and 
oan  not  be  relied  on  in  bar  of  the  action. 

In  Lail  V.  Mt.  Sterling  Coal  Road  Co.,  13  Bush,  34,  the 
court,  in  considering  this  same  question,  said,  in  substance: 
The  appellant  has  admitted,  by  his  own  undertaking,  the 
existence  of  the  corporation  and  its  organization;  and  if  the 
corporation  has  ceased  to  exist,  or  the  company  was  neyer 
incorporated,  the  defense,  to  make  it  available,  must  be 
made  by  an  appropriate  pleading.  A  note  executed  to  one 
as  administrator  disposes  of  the  necessity  of  producing 
letters  of  administration,  or  a  note  payable  to  the  Bank 
of  Kentucky  is  an  admission  by  the  obligee  that  said  bank 
exists.  .  .  .  The  court,  in  further  considering  the  pe- 
tition, in  the  case  supra,  said,  in  substance:  "The  peti- 
tion is  not  only  good  on  demurrer,  but  a  general  traverse, 
by  plea,  that  no  such  corporation  existed,  would  be  bad  on 
demurrer,  as  such  a  plea  is  a  denial  of  a  fact  that  the 
obligee  has  already  admitted." 

It  seems  clear  to  us  that  the  denial  that  plaintiff  was  a 
corporation  could  not,  in  this  case,  operate  to  defeat  the 
cause  of  action. 

It  is,  however,  insisted  with  ability,  and  by  citation  of 
numerous  authorities,  which  it  is  contended  sustain  ap- 
pellants' contention,  that  the  evidence  shows  that  tthe  ap- 
pellants were  not  bound  for  the  f  119.68,  the  amount  of  the 
judgment,  and  which  sum  it  is  evident  that  Tate  bad  ei- 
ther used  or  had  on  hand  at  the  time  of  his  second  selec- 
tion as  treasurer.  It  may  be  conceded  that,  if  Tate  had  the 
1119.68  in  his  hands  at  the  time  of  his  second  election  and 
qualification,  it  was  his  duty  to  turn  same  over  to  himself 
as  treasurer;  but  it  seems  to  us  that  there  is  no  evidence 
tending  to  establish  that  he  did  so,  nor  do  we  think  that 
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the  evidence  introduced  tends  to  show  that  he  in  fact  at 
that  time  had  that  amount  on  hand  and,  it  is  certain  that, 
if  he  had  already  squandered  that  sum,  the  appellants 
would  be  bound  therefor.  It  is  not  contended  that  Tate 
ever  did  turn  over  to  the  pHintiflf,  or  any  person,  un- 
less it  was  himself,  entitled,  to  receive  the  money,  any 
part  of  the  f  119.68;  and  it  seems  to  us  that  the  burden  to 
establish  the  defense  was  upon  the  appellants,  and,  as 
they  totally  failed  to  introduce  proof  conducing  to  sustain 
the  defense,  it  follows  that  the  peremptory  instruction 
given  by  the  court  below  was  proper,  ai?id  the  judgment 
appealed  from  is  affirmed. 


Case  51— MANDAMUS— Apeil  26. 

Galbraith  v.  Williams,  J.  P. 

appeal  from  mas017  circuit  court. 

Affidavit  to  Remove  Justice  op  Peace — Mandamus  to  Control  Dis- 
cretion.— An  affidavit  that  a  justice  of  the  peace  will  not  afford 
a  litigant  a  fair  and  impartial  trial  without  stating  the  facts 
upon  which  such  an  opinion  is  based  is  Insufficient;  and  thd 
ruling  of  the  Justice  that  euch  affidavit  was  insufficient  being 
within  discretion  will  not  be  controlled  by  mandamus. 

L.  W.  GALBRAITH  for  appellant. 

1.  Upon  oath  by  a  litigant  that  he  believes  that  he  can  not  have  a 

fair  trial  in  a  Justice's  court,  his  right  to  a  change  of  venue  is 
absolute.  This  is  not  analogous  to  an  affidavit  to  disqualify  a 
circuit  Judge.  Ky.  Stats.,  sees.  1107,  968;  German  Ins.  Co.  v. 
Landram,  88  Ky.,  433. 

2.  Mandamus  lies  to  enforce  ministerial  act     Civil  Code,  sec.  477; 

Cassidy,  Auditor's  Agt,  v.  Young,  County  Judge,  92  Ky.,  227; 
Howes  V.  Walker,  92  Ky.,  258. 
3*  It  lies  to  compel  inferior  court  to  act  and  controls  it  as  to  strictly 
ministerial  acts.    Cassidy,  Ac.,  ▼.  Toung,  Ac,  supra;   Com.  k, 
Boone  County,  82  Ky.,  632. 
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4.  Mandamus  will  He  to  compel  a  justice  of  the  peace  to  allow  change 

of  venule  where  statute  has  been  complied  with  and  the  right  is 
absolute.    State,  ex  rely  Uedeking,  v.  McCracken,  1  Mo.  App.,  223. 

5.  Mandamus  is  the  established  remedy  to  oblige  inferior  couj'ts  to 

do  justice,  especially  when  the  case  is  outside  of  discretion.    3 
Bl.  Com.,  110;  Virginia  v.  Rives,  100  U.  S.,  323. 
(No  appearance  for  appellee.) 
JUDGE  PAYNTER  delivebed  the  opinion  of  the  coubt. 

The  appellee,  Williams,  is  a  justice  of  the  peace  in  Mason 
county.  There  was  pending  before  him  a  suit  of  Jack  An- 
derson against  the  appellant,  Galbraith.  The  appellant 
filed  therein  the  following  affidayit,  to- wit:  "The  defend- 
ant, August  Galbraith,  states  that  he  believes  that  he 
can  not  hare  a  fair  trial  in  the^court  of  C.  W.  Williams,  J. 
P.  M.  C,  in  which  this  cause  is  pending,  and  prays  for  a 
change  of  venue  to  the  court  of  some  other  justice  of  'the 
peace  of  Mason  county.^'  Upon  the  consideration  of  the 
motion,  the  appellee  overruled  it,  and  proceeded  to  try  the 
case.  These  facts  appear  in  the  petition,  to  which  the 
court  sustained  a  demurrer. 

The  purpose  of  this  action  was  to  have  the  circuit  court 
issue  a  mandamus  against  the  appellee,  compelling  him  to 
sustain  the  motion,  and  grant  a  change  of  venue.  The  affi- 
davit was  filed  under  section  1107,  Kentucky  Statutes, 
which  reads  as  follows:  "A  party  to  a  suit  pending  before 
a  justice  or  polite  or  city  judge,  shall  have  a  change  of 
venue  to  another  justice  of  the  same  county  when  he  shall 
make  oath  that  he  believes  he  can  not  have  a  fair  trial  in 
the  court  in  which  the  cause  is  pending,  and  'the  cause  may 
be  tried  out  of  term  time  by  the  justice  to  whose  court  it 
is  removed."  As  the  affidavit  failed  to  state  the  fact  or 
facts  upon  which  the  belief  is  founded  that  he  could  not 
have  a  fair  trial  before  the  appellee,  it  was  insufficient, 
and  the  court  properly  overruled  the  mo^tion. 
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Section  968,  Kentucky  Statutes,  provides,  "If  either 
party  shall  file  with  the  clerk  of  the  court  his  affidayit  that 
the  judge  will  not  afford  him  a  fair  and  impartial  trial,"  a 
special  judge  shall  be  selected  or  elected  to  try  the  cause'. 

This  court  held,  in  interpreting  that  section  of  the  stat- 
ute in  German  Insurance  Co.  t.  Landram,  88  Ky.,  433  [11 
S.  W.,  367,  592],  that  the  affidavit  must  state  the  fact  or 
facts  upon  which'  the  belief  is  founded  that  the  judge  will 
not  give  a  fair  trial. 

In  the  case  of  a  circuit  judge,  he  would  vacate  the  bench, 
and  a  special  judge  would  take  his  place;  in  a  proceeding 
before  a  magistrate,  instead  of  vacating  the  bench,  he 
would  simply  send  the  case  to  another  justice  of  the  peace 
for  trial.  Whilst  the  course  to  be  pursued  in  the  one  case 
differs  from  the  other,  still  the  effect  is  precisely  the  same, 
to-wit,  to  prevent  the  regular  judge  or  justice  from  hearing 
and  deciding  the  case. 

We  think  the  Legislature  has  recognized  the  correct- 
ness of  tiie  interpretation  w^hich  this  court,  in  German  In- 
surance Co.  V.  Landram,  gave  the  statute,  by  re-enact- 
ing it. 

We  are  of  the  opinion  that  the  affidavit  was  insufficient 
to  require  the  appellee  to  transfer  the  case  to  another 
justice  of  the  peace  for  trial.  The  act  which  the  judge 
was  called  upon  to  perform  was  not  a  ministerial  act, 
but  a  judicial  one.  There  is  no  allegation  that  he  re- 
fused to  act,  but  the  complaint  is  that  he  did  act,  and  ad- 
judged the  affidavit  was  insufficient  by  overruling  the  mo- 
•tion.  In  a  case  where  an  officer  is  required  to  exercise 
judgment  or  discretion,  a  mandamus  will  lie  to  compel  him 
to  act,  but  not  to  controlTiis  judgment.  Cassidy  v.  Young, 
92  Ky.,  227,  [17  S.  W.,  485].  The  appellee  did  not  refuse 
to  act,  bu»t,  on  the  contrary,  did  act,  and  the  mandamus 

C  28  I 
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will  not  lie  to  revise  his  action,  and  compel  him  to  act  dif- 
ferent from  the  manner  in  which  he  did  act.  The  judg- 
ment is  affirmed. 


Case  52— ACTION  FOR  FRANCHISE  TAX— April 


105  lf\  City  of  Newport,  Etc.  y.  Commonwealth. 


J27_    <*^  AFFEAI.  FBOM   FRAITKULN   OIBOUIT  COUBT. 

106       434 
n28         4H 

1.  Amending  Petition  to  Include  a  New  Defendant. —  The  city  of 

Newport  having  made  a  report  for  franchise  tax  in  the  name  of 
the  Newport  Waterworks,  an  action  against  the  Newport  Water- 
works was  properly  amended  to  make  the  city  of  Newport  a 
substitute  defendant. 

2.  Constitutional     Law — Vested     Rights — ^No     Complaint     Fbok 

Pasties  not  Affected. — ^A  municipality  will  not  be  heard  to  com- 
plain of  the  invalidity  of  an  act  taxing  its  waterworks  franchise 
on  tbe  ground  that  it  devests  vested  rights  of  the  holders  of  city 
bonis. 

3.  .Municipalities — ^LiABiLrrr  fob  Franchise  Tax  on  Watebwobks. 

— A  municipality  owning  waterworks  and  selling  water  gener- 
ally to  the  public  may,  under  the  statutes,  be  required  to  pay 
a  franchise  tax. 
i.  Taxation  op  Tangible  Pbopebty. — On  the  tangible  property  con- 
stituting the  wa;terwo(rk»  plant  the  municipality  is  liable  fnt-  tax- 
ation as  a  private  corporation  would  be. 

5.  Exemption  Act — ^Repeal  of. — ^The  act  of  March  8,  1878,  exempting 

the  Newport  Waterworks  from  taxation  as  long  as  it  should  be 
unproductive  was  repealed  by  the  adoption  of  the  Constitution. 

6.  Res  Adjudicata, — ^An  adjudication  upon  a  liability  for  taxes  for 

one  year  Is  no  bar  to  an  action  for  taxes  for  a  subsequent  year,  it 
not  appearing  that  the  adjudication  resulted  from  a  contract  ex- 
empting the  defendant 

HORACE  W.  ROOT  fob  the  appellant, 

].  A  litigant  has  no  right  by  an  amended  pleading  to  substitute  a 
new  defendant  for  original  defendant.  Sub-division  1,  art  2, 
ch.  108,  Ky.  Stats.;  Houston  v.  Kidwtell,  12  Ky.  Law  Hep.,  387; 
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Bridgeport  v.  Miller,  &c.,  13  Ky.  Law  Rep.,  927;  Newman's 
Pleading  &  Practice,  p.  28S;  Blias  on  Code  Pleading,  sec.  429; 
Hart  y.  Bowie,  34  La.  An.,  323;  1  Am.  &  Eng.  Ency.  of  Law,  546. 

2.  Is  a  municipal  corporation  subject  to  a  franchise  tax?    Act  of 

January  26,  1871,  "An  act  to  authorize  the  city  of  Newport  to 
supply  itself  and  others  with  pure  water  and  to  establish  a 
waterworks."  Ky.  Stats.,  Bees.  3143,  3058,  sub-div.  4;  Municipal 
Corporation,  Dillon  (4th  «d.),  toI.  1,  sec.  27. 

3.  A  general  statute  does  not  apply  to  or  embrace  a  municipal  cor- 

poration unless  in  exprsss  terms.  23  Am.  &  Eng.  Ency.  of  Law» 
365,  paragraph  E.  ' 

4.  The  principle  or  method  of  assessment  and  valuation  of  a  coir- 

poration  by  capitalizing  its  net  income  upon  a  6  per  cent 
basis  is  erroneous.  Ky.  Stats.,  see.  4078;  Henderson  Bridge  Co. 
V.  Com.,  17  Ky.  Law  Rsp.,  389. 

W.   S.  TAYLOR,  ATTORNEY-GENERAL,  foe  the  appeixkb. 

!•  It  was  proper  to  permit  plaintiff  to  file  an  amended  petition  mak- 
ing the  city  of  Newport  a  party.  Civil  Code,  sec.  134;  Heckman's 
Admr.  v.  L.  &  N.  R.  R.  Co.,  85  Ky.,  631;  L.  &  N.  R.  R. 
Co.  V.  Hill,  12  Bush,  131. 

2.  The  right  of  the  State  to  recover  taxes  on  waterworks  property 
owned  by  a  city  is  too  well  settled  to  require  discussion.  City 
of  Covington  v.  Com.,  19  Ky.  Law  Rep.,  105;  Com.  v.  Makibben. 
90  Ky.,  384;   Com.  v.  City  of  Louisville, .  20  Ky.  Law  Rep.,  893. 

HORACE  W.  ROOT  poe  appeliant  in  a  petition  fob  a  beheabing. 

Counsel  cited  in  addition  to  the  citations  of  his  original  brief: 
City  of  New  Orleans  v.  Citizens'  Bank  of  Louisiana,  167  IT.  S., 
371. 
jXJIXtB  DuRELLB  delivebed  the  opinion  of  the  coubt. 

The  secretary  of  the  Newpop»t  Waterworks  made  a  veri- 
•fled  statement  as  required  by  section  4078,  Kentucky  Stat- 
utes, in  order  for  the  Board  of  Valuation  and  Assessment 
to  determine  the  value  of  its  franchise  for  taxation  for  the 
year  1894,  upon  which  statement  that  board  proceeded  to 
value  and  assess  the  corporate  franchise  of  the  Newport 
Waterworks.  Suit  was  brought  in  4he  Franklin  Circuit 
Court  for  the  taxes  of  that  year,  alleging  that  the  New- 
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port  Waterworks  was  a  corporation,  having  and  exercising 
privileges  and  franchises  not  allowed  by  law  to  natural 
persons.  Summons  having  been  served  upon  *the  president 
and  chief  officer  of  the  board  of  waterworks  trustees,  there 
were  filed  a  demurrer,  a  special  demurrer  for  want  of  jur- 
isdiction of  the  defendant,  the  Newport  Waterworks,  and 
an  answer,  in  which  the  Newport  Waterworks  alleged  that 
there  did  not  and  never  had  existed  a  corporation  of  that 
name,  and  denied  that  it  was  a  corporation,  or  was  organ- 
ized or  doing  business  as  such.  A  few  days  after  the  filing 
of  these  pleadings,  and  before  they  were  acted  upan,  the 
Commonwealth  amended  its  petition,  making  the  city  of 
Newport  a  party  defendant,  alleging  that  it  was  a  munici- 
pal corporation,  a  city  of  the  second  class;  that  it  owned 
and  operated  the  Newport  Waterworks;  that,  by  the  terms 
of  its  charter,  it  was  authorized  to,  and  did,  own  and  oper- 
ate the  waterworks,  and  charge  tariff  rates  for  water,  as 
other  companies;  that  the  waterworks  were  not  used  by 
the  city  for  governmental  purposes,  bu<t  as  a  private  en- 
terprise, the  accounts  thereof  being  kept  distinct  and  inde- 
pendent of  .the  governmental  aff;airs  of  the  city,  all  cfftizens 
who  used  the  water  being  charged  the  regular  tarijff  rate ; 
that  the  city,  so  far  as  the  waterworks  and  waterworks 
property  were  concerned,  was  engaged  in  the  business  of 
an  ordinary  water  company,  operating  the  works  for  profit; 
that,  while  not  a  corporation,  the  Newport  Waterworks 
was  used  and  operated  as  a  water  company,  and  had  a  sec- 
retary, duly  elected  by.  the  city  of  Newport,  the  owner  of 
the  property,  and  duly  selected  as  such  secretary  by  the 
commissioners  of  the  waterworks,  who  had  theretofore 
been  selected  as  such  commissioners  by  the  city,  as  pro- 
vided in  its  charter;  and  that  by  said  secretary 'the  report 
to  the  Board  of  Valuation  and  Assessment  was  made. 
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Subsequently,  the  city  entered  its  objection  to  the  filing  of 
the  amended  petition,^  and  moved  to  set  aside  the  filing,  on 
the  ground  that  neither  at  the  time  of  the  institution  of 
tthe  action,  nor  before,  nor  since  was  there  any  such  de- 
fendau't  or  corporation  as  the  Newport  Waterworks,  and, 
therefore,  there  was  no  action  commenced,  or  in  being,  to 
which  the  amendment  could  be  made.  This  objectibn,  and 
the  demurrer  to  the  petition,  were  overruled,  and  a  judg- 
ment rendered,  which  was  afterwards,  by  agreement,  set 
aside,  and  an  answer  filed  by  the  city  of  Newport  pleading 
to  the  merits.  An  agreed  statement  of  facts  was  filed, 
the  case  submitted,  and  judgment  rendered  against  the 
city  for  the  tax.  , 

It  is  first  urged  that  it  was  error  to  permit  the  amended 
petition  to  be  filed,  making  the  city  of  Newport  a  party 
defendant,  upon  the  ground  that  there  was  no  action  pend- 
ing against  any  natural  or  artificial  person,  and,  therefore, 
nothing  ^to  be  amended;  that  an  amendment  presupposes 
a  real  action  or  proceeding  already  pending  in  court;  that, 
in  this  case,  there  was  nothing  to  which  an  amendment 
could  go,  because  there  was  no  petition  stating,  or  attempt- 
ing *to  state,  a  cause  of  action  against  any  real  person,  nat- 
ural or  artificial;  arid  that  the  original  petition  was  a  null- 
ity. It  is  further  urged  that  this  case  is  not  one  of  mis- 
nomer, or  of  a  suit  against  a  real  person  by  a  wrong  name, 
or  against  one  person  erroneously  sued  under  the  name  of 
another,  in  which  cases  it  seems  to  be  conceded  that  an 
amendment  might  be  made  under  the  authority  of  section 
134  of  thf3  Civil  Code,  and  the  cases  of  Heckman's  Adto^r 
V.  L.  &  N.  Railroad  Co.,  85  Ky.,  631  \4:  S.  W.,  342],  and  L. 
&  N.  Railroad  Co.  v.  Hall,  12  Bush,  131. 

Upon  the  other  hand,  it  is  urged  on  behalf  of  the  Com- 
monwealth that  as  the  city,  by  its  own  ofiicers,  caused  the 
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report  for  franchise  tax  to  be  made  in  the  name  of  the 
Newport  Waterworks,  and  the  waterworks  were  distinct 
in  management  from  the  city  government,  being  controlled 
by  <!ommissioners  selected  by  the  city,  and  by  whom  water 
rates  were  fixed,  the  waterworks  were,  in  effect,  a  quasi 
corporation,  or  a  company  or  association,  within  the  mean- 
ing of  sections  4077,  4078,  Kentucky  Statutes. 

But,  without  going  into  that  question,  it  seems  to  us  that 
the  amendment  and  the  original  petition  may  be  consid- 
ered together  as  an  original  petition  against  the  city  of 
Newport,  to  which  the  city  entered  its  appearance  with- 
out reservation. 

Nor  does  the  case  of  Houston  v.  Kidwell,  83  Ky.,  301, 
12  Ky.  L.  R.,  387  [14  S.  W.,  377],  cited  by  counsel  for  ap- 
pellant, seem  to  us  to  be  in  conflict  with  this  view.  That 
was  an  action  for  a  new  trial.  The  petition  was  errone- 
ously dismissed.  Afterwards,  an  amended  petition  was 
filed  alleging  the  discovery  of  additional  evidence,  but 
which  was  merely  cumulative.  The  judgment  dismissing 
the  original  petition  was  not  appealed  from,  and  it  was 
held  that  the  amended  petition  could  not  be  treated  as  a 
petition,  for  the  reason  that  the  relief  sought  was  res 
ad  judicata  by  the  final  judgment  on  the  first  petition,  from 
which  no  appeal  had  been  taken. 

Nor  does  the  citation  from  Newman's  Pleading  and  Prac- 
tice, page  288,  apply.  That  refers  to  a  case  where  the 
wrong  person  brings  an  action  fo;r  a  liability  existing,  but 
existing  in  fa  vol*  of  another  person  than  the  plaintiff. 
And,  while  it  is  there  said  that  "the  foregoing  rules  apply, 
for  the  most  part,  equally  to  a  mistake  in  the  name  of  the 
defendant  as  of  the  plaintiff,"  that  does  not  apply  to  a  case 
like  this,  where  the  original  petition  is  good  tlpon  its  face, 
but  a  mistake  has  been  made  in  the  name  of  the  party  upon 


Digitized  by 


Google 


Vol  106] JANUABY  TERM,  1899.    4^ 

City  of  Newport,  Ac.,  v.  Commonwealth. 

whom  the  liability  rests,  as  the  owner  of  specific,  described 
property.  In  such  case,  there  would  seem  to  be  little  dif- 
ference whether  the  owner  was  sued  originally  by  the  name 
of  another  existing  person  (as  in  the  Heckman's  Adm'r 
and  Hall  cases,  supra),  or  was  sued  by  the  name  of  a  non- 
existent person. 

The  question  whether  the  city  might  have  taken  ad- 
Tantage  of  the  mistake  by  special  entry  of  its  appearance 
and  dilaftory  pleading  is  not  here  presented,  as  it  appeared 
without  reservation. 

The  answer  presents  several  defenses: 

First.  That  the  city  was  authorized,  by  act  of  the  Legis- 
lature, to  build  «ind  operate  a  waterworks  system,  and  has 
built  such  system,  and  operates  it  through  a  board  styled 
the  "Commissioners  of  Wa«terworks,"  having  issued  |800,- 
000  of  bonds,  |7G8,000  of  which  are  still  outstanding;  that 
it  exercises  no  right  or  privilege  with  respect  to  its  water- 
works which  a  natural  person  might  not  do;  that  its  water- 
works are  situated  within  its  corporate  limits,  or  upon  its 
own  land  outside  the  limits;  that  the  report  made  by  the 
secretary  of  that  board  was  erroneous;  that,  including  the 
interest  upon  the  bonded  debt  created  to  build  and  operate 
the  waterworks,  the  exi)ense  of  operation  was  more  than 
f35,000  in  excess  of  the  actual  receipts;  that  the  water- 
works department  of  the  city  is  not  a  paying  institution, 
and  its  actual  receipts  in  any  year  since  the  aot  authoriz- 
ing it  to  be  built  have  not  been  suflQcient  to  meet  both  its 
operaimg  expensea  and  the  interest  upon  d:he  bonds  issued 
to  build  it,  but  that  the  city,  by  the  annual  levy  and  collec- 
tion of  a  tax,  meets  and  pays  off  the  interest  and  bonds  of 
the  waterworks  falling  due  in  each  year;  that  it  will  not  be 
self-snstaining  for  many  years  to  come;  and  that  its  tangi- 
ble property  used  in  connection  with  the  waterworks  sys- 
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tern  was,  in  the  year  1894  and  subsequent  years,  assessed 
by  the  State  for  taxation,  and  taxes  thereon  paid. 

Second.  That  the  city  exercises  no  special  or  exclusiire 
privileges  or  franchises  not  allowed  by  law  to  natural  per- 
sons,  with  respect  to  its  waterworks;  that  the  works  are 
used  for  goyernioental  purposes,  and  not  as  a  priyate  en- 
terprise; that  the  accounts  of  the  waterworks  are  not  kept 
distinct  and  independent  of  the  goyernmenital  affairs  of  the 
city;  that  it  is  not  engaged  in  the  business  of  an  ordinary 
water  company,  and  that  the  waterworks  are  not  a  private 
enterprise,  operated  for  profit. 

Third,  That,  by  an  act  adopted  March  8, 1878,  it  was  pro- 
vided that  the  waterworks  should  be  exempt  from  county 
and  State  taxation  so  long  as  it  should  be  unproductive; 
and  that  it  has  been  unproductive  since  its  establishment. 

Fourth..  That  the  imposition  of  a  franchise  tax  is  in  vio- 
lation of  the  State  Constitution,  and  also  in  violation  of 
subsection  1,  section  10,  article  1  of  the  Federal 
Constitution,  prohibiting  the  passage  of  a  law  impairing 
the  obligation  of  contracts,  for  the  reason  that,  at  the  time 
of 'the  issuance  of  the  bonds,  there  was  no  franchise  tax  au- 
thorized to  be  collected  from  the  city  on  account  of  the 
waterworks  system,  and  the  bondholders  have  a  vested 
right  to  the  bonds  free  from  such  a  tax. 

Fifth.  That  'the  liability  of  the  city  to  a  franchise  tax  is 
res  adjudicata,  by  a  judgment  rendered  in  a  suit  by  the 
Commonwealth  against  the  Newport  Waterworks  and  the 
city  of  Newport  for  a  franchise  tax,  on  account  of  the  city's 
ownership  and  operation  of  the  waterworks,  for  the  year 
1893,  under  the  bame  law  under  which  the  present  action 
was  instituted;  the  subject-matter  of  that  suit  Ijeing  iden- 
•tical  with  the  subject-matter  of  the  case  at  bar,  except  that 
in  that  action  the  suit  was  to  collect  the  tax  for  the  year 
1893,  and  the  present  suit  is  for  the  year  1894. 
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As  to  the  fourth  ground,  it  is  sufficient  to  say  that  the 
bondholders  were  not  parties  to  this  proceeding,  and  that, 
BO  far  as  we  are  informed,  it  has  never  been  held  that  the 
fact  that  no  tax  was  leyied  upon  the  property  at  the  time 
of  its  acquisition  had  the  effect  to  prevent  the  imposition 
of  a  tax  thereon  in  subsequent  years. 

The  claim  of  exemption  under  the  act  of  1878  can  not  be 
sustained,  as  it  is  not  claimed  that  any  contract  right  ex- 
isted thereunder,  and  the  exemption  thereby  given  is  re- 
pealed by  the  present  Constitution. 

The  first  and  second  defenses  present  the  question,  in 
substance,  whether  a  municipal  corporation  can  be  subject 
to  a  franchise  tax.  It  seems,  under  the  case  of  City  of 
Owensboro  v.  Commonwealth  (Ky.),  [49  S.  W.,  320],  that 
the  waterworks  might  be  exempt  from  taxation  as  public 
property  used  for  public  purposes,  under  section  170  of  <the 
Constitution,  if  operated  solely  for  the  purpose  of  extin- 
guishing fires,  cleaning  the  streets,  and  the  like,  which,  un- 
der the  opinion  in  that  case,  would  be  deemed  govern- 
mental purposes;  and  (that,  if  the  tangible  property  held 
and  used  for  that  purpose  would  not  be  taxable,  neither 
would  the  city  be  taxable  on  a  franchise  to  so  operate  and 
use  it.  Is  the  case  altered  by  the  fact  that  the  city,  while 
operating  the  waterworks  for  the  convenience  of  its  peo- 
ple, makes  a  charge  against  them  for  furnishing  them  with 
water? 

In  the  case  of  Commonwealth  v. .  Makibben,  County 
Judge,  90  Ky.,  384  [14  S.  W.,  372],  it  was  held  by  this  court 
that  the  power  granted  to  the  city  of  Newport  to  operate 
its  waterworks  was  not  granted  as  necessary  to  carrying 
OD  its  municipal  government  as  a  political  power,  but 
merely  as  a  private  corporation  for  the  convenience  or  pro- 
fit of  its  citizens,  and,  therefore,  not  only  taxable  by  the 
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(Commonwealth,  but  not  to  bo  constitutionally  exempted 
from  taxation.  Said  the  court,  through  Judge  Bennett: 
"But  may  a  city  be  treated  as  a  private  corporation  in  the 
exercise  of  powers  not  necessary  to  carrying  on  its  munici- 
pal government  as  a  political  power?  We  have  heretofore 
said  that  it  may  be  sb  treatecl.  We  have  also  said  that  its 
property  necessary  to  carrying  on  its  municipal  govern- 
ment as  a  political  power  is  not  subject  to  State  taxation. 
But,  if  it  is  not  necessary  for  such  purpose,  then  it  must 
be  treated  as  the  property  of  a  private  corporation,  and  is 
subject  to  State  taxation,  unless  it  is  expressly  exempted 
in  consideration  of  public  services,"  (referring  to  City  of 
Louisville  v.  Com.,  1  Duv.,  298  (85  Am.  Dec,  624),  and  Bar- 
bour v.  Board  of  Trade,  82  Ky.,  649). 

In  the  same  opinion,  the  court  quoted,  with  approval, 
as  follows,  from  Bailey  v.  City  of  New  York,  3  Hill, 
531  (38  Am.  Den.,  669),  in  which  case  it  was  decided  that 
the  city,  in  erecting  waterworks,  acted  in  its  private,  not 
public  character:  "But  the  distinction  is  quite  clear  and 
well  settled,  and  the  process  of  separation  practicable.  To 
•this  end,  regard  should  be  had  not  so  much  to  the  nature 
and  character  of  the  various  powers  conferred  as  to  the 
object  and  purposes  of  the  Legisla*ture  in  conferring  them. 
If  granted  for  public  purposes  exclusively,  they  belong  to 
the  corporate  body  in  its  public,  political,  municipal  char- 
acter; but  if  the  grant  was  for  the  purpose  of  private  ad- 
vantage and  emolument,  though  the  public  may  derive  a 
common  benefit  therefrom,  the  corporation,  quo  ad  hoc,  is 
to  be  regarded  as  a  private  company.  It  stands  on  thi 
same  footing  as  would  any  individual  or  body  of  persons 
upon  whom  a  like  special  privilege  had  been  conferred.*' 

So,  in  City  of  Covington  v.  Com.,  19  Ky.  Law  Rep.,  105 
[39  S.  W.,  836],  it  was  held,  in  an  opinion  by  Chief  Justioe 
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Lewis,  that  the  waterworks  of  the  city  of  Covington  could 
not,  under  the  Constitution,  be  exempted  by  special  stat- 
ute from  taxation  (referring  to  Clark  t.  Louisville  Water 
Co.,  90  Ky.,  515  [14  S.  W.,  502],  in  which  the  same  ques- 
tion was  decided). 

It  seems,  therefore,  to  be  well  settled  that  the  tangible 
property  used  for  waterworks  purposes  is  subject  to  tax- 
ation; and  that  the  municipality,  as  to  it,  occupies  the  po- 
sition of,  and  is  to  be  treated  as,  a  private  corporation. 

Section  4077,  Kentucky  Statutes,  which  requires  a  fran- 
chise tax  to  be  paid  by  certain  enumerated  companies,  in- 
cludes water  companies  in  the  list  of  companies  required 
to  pay  such  tax,  and  also  requires  such  tax  to  be  paid  by 
"every  other  like  company,  corporation  or  association;"  and 
section  4082  Kentucky  Statutes  provides  that  "Whenever 
any  person  or  association  of  persons  not  being  a  corporation 
nor  having  capital  stock,  shall,  in  this  State  engage  in  the 
business  of  any  of  the  corporations  named  in  the  first  sec- 
tion of  this  article  (section  4077),  then  the  capital  and  prop- 
erty, or  the  certificates  or  other  evidences  of  the  rights  or 
interests  of  the  holders  thereof  in  the  business  or  capital 
and  property  employed  therein,  shall  be  deemed  and 
treated  as  the  capital  stock  of  such  person  or  association 
of  persons  for  the  purposes  of  taxation  and  all  other  pur- 
poses under  this  article,  in  like  manner  as  if  such  person 
or  association  of  persons  were  a  corporation." 

The  three  sections  (4077,  4078,  and  4082),  taken  together, 
clearly  indicate  the  intent  of  the  Legislature  that  no  cor- 
poration, company,  association,  person,  or  aggregation  of 
persons  should  be  permitted  to  engage  in  any  of  the  busi- 
nesses enumerated  in  section  4077,  without  thereby  being 
required  to  make  report  to  the  Board  of  Valuation  and  As- 
sessment, and  becoming  subject  to  the  so-called  franchise 
tax. 
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Under  the  doctrine  laid  down  in  the  oases  referred 
to,  the  municipaUty  occupies,  as  to  its  waterworks,  the 
same  position  as  would  a  private  corporation  owning  such 
works.  It  follov/s,  inevitably,  therefore,  from  that  doc- 
trine, that  not  only  is  the  tangible  property  used  by  'the 
city  for  waterworks  purposes  taxable  by  the  Common- 
wealth as  non-municipal  and  private  property,  but  that,  as 
to  that  property,  it  is  subject  to  a  franchise  tax,  and  must 
make  report  therefor,  as  required  in  section  4078. 

The  only  question  remaining  for  decision  is  upon  the  plea 
of  res  jtidicata. 

The  plea  in  this  case  avers  that  the  subject- 
matter  of  the  former  suit  was  identical  with  that  in- 
volved in  this  action,  and  that  the  facts  were  the  same  in 
bo'th  actions,  except  that  the  former  action  attempted  to 
collect  a  tax  for  the  year  1893  and  the  present  action  was 
attempting  to  collect  a  tax  for  the  year  1894;  that  said 
action  was  tried  upon  its  merits,  and  a  judgment  rendered 
by  the  circuit  court  dismissing  the  plaintiff's  petition.  A 
copy  of  the  judgment  was  filed  as  part  of  the  answer,  and 
it  was  further  averred  that  the  judgment  had  never  been 
reversed  or  modified,  and  no  appeal  had  ever  been  'taken, 
but  that  it  had  become  final  and  conclusive. 

The  authorities  seem  to  hold  that  when  a  court  of  com- 
petent jurisdiction  has,  upon  a  proper  issue,  decided  that 
a  contract,  out  of  which  several  distinct  promises  to  pay 
money  arose,  has  been  adjudged  invalid  in  a  suit  upon  one 
of  those  promises,  the  judgment  is  an  estoppel  to  a  suit 
upon  another  promise  founded  on  the  same  contract.  But 
taxes  do  not  arise  out  of  contract.  They  are  imposed  in 
invitum.  The  taxpayer  does  not  agree  to  pay,  but  is  forced 
to  pay;  and  the  right  to  litigate  the  legality  of  a  tax  upon 
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all  grounds  muat,  of  necessity,  exist,  regardless  of  former 
adjudications  as  to  the  validity  of  a  different  tax. 

In  Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U.  S.,  314  [14 
gup. Ct.,  597],  the  Supreme  Court  held:  "A  suit  for  taxes  for 
one  year  is  no  bar  to  a  suit  for  taxes  for  another  year.  The 
two  suits  are  for  distinct  and  separate  causes  of  action.  If 
there  were  any  distinct  question  litigated  and  settled  in 
the  prior  suit,  the  decision  of  the  court  upon  that  question 
might  raise  an  esitoppel  in  another  suit,  upon  'the  principle 
stated  in  Cromwell  v.  Sac  County,  94  U.  S.,  357.  But,  as 
was  held  in  that  case,  where  the  second  action  between  the 
same  parties' is  upon  a  different  claim  or  demand,  the  judg- 
ment in  the  prior  action  operates  as  an  estoppel  only  as  to 
those  matters  in  issue,  or  points  controverted,  upon  the 
determination  of  which  the  finding  or  verdict  was  rendered. 
.  .  .  The  same  principle  was  reaffirmed  in  Nesbit  v.  In- 
dependent District  of  Riverside,  144  U.  S.,  610  [12  Sup.  Ct., 
746],  and  in  Wilmington  &  W.  R.  Co.  v.  Alsbrook,  146  U. 
S.,  279,  302,  [12  Sup.  Ct.,  72].  In  the  case  of  City  of  Daven- 
port V.  Chicago,  R.  I.  &  P.  R.  Co.,  38  Iowa,  633,  the  Supreme 
Court  of  Iowa  held  that  a  decree  in  favor  of  a  railway  com- 
pany in  a  suit  for  taxes  for  a  prior  year  would  not  estop 
the  State  from  collecting  the  taxes  for  a  subsequent  year; 
each  year's  taxes  constituting  a  distinct  and  separate 
cause  of  action.  *The  cases,'  said  tHe  court,  ^are  unlike 
those  where  two  causes  of  action  (as,  two  promissory 
notes)  forming  the  subject-matter  of  successive  actions  be- 
tween the  same  parties,  both  growing  out  of  the  same  trans- 
action, in  which  a  defense  set  up  in  the  first  suit,  and  held 
^ood  will  conclude  the  parties  in  the  second.  .  .  Taxes 
of  separate  years  do  not,  in  any  just  sense,  grow  out  of  the 
same  transaction.  They  are  like  distinct  claims  on  two 
promissory  notes,  made  upon  two.  distinct  and  separate, 
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though  similar,  transactions  between  the  same  parties.  A 
judgment  on  one  of  such  notes,  it  is  quite  clear,  would  not 
be  of  any  force  as  an  estoppel  in  an  action  on  the  other 
note  between  the  same  parties.'  It  could  never  be  toler- 
ated that  the  State  should  be  forever  barred  in  the  collec- 
tion of  taxes  by  an  erroneous  decision."  146  U.  S.,  314- 
316,  [13  Sup.  Ct.,  105,  106.] 

In  Lake  Shore  &  M.  S.  Ry.  Co.  v.  People,  46  Mich.,  208, 
[9  N.  W.,  249],  a  suit  for  taxes,  there  had  been  a  decision 
adverse  to  the  validity  of  the  taxes  for  certain  previous 
years,  but  the  court  held  that  ♦the  result  of  a  suit  for  the 
taxes  of  particular  years  is  not  res  judicata  in  subsequent 
suits  between  the  same  parties  for  taxes  of  other  years, 
and  the  decisions  upon  legal  questions  arising  in  «the  first 
case  are  important  only  as  precedents.  Said  Chief  Justice 
Marston,  delivering  the  opinion: 

*^The  decree  in  the  Wayne  circuit  would  not  prevent  the 
State  from  claiming  and  seeking  to  recover  taxes  accruing 
subsequent  to  the  years  or  taxes  then  passed  upon.  This 
is  a  new  controversy,  for  a  new  cause  of  action,  and  in 
which  some  of  the  legal  questions  then  passed  upon  are 
again  raised,  and  the  decision  of  the  court  thereon  is  of  no 
importance,  except  as  a  precedent.  In  this  caee,  it  is  not 
conclusive.  Such  was  the  view  of  Mr.  Justice  Campbell 
upon  a  similar  question  in  the  case  in  9  Mich.,  already  re- 
ferred to;  and,  as  that  case  is  reported,  there  does  not  seem 
to  have  been  any  diversity  of  opinion  on  this  point.  The 
parties  are  bound,  in  so  far  as  regards  the  subject-matter 
♦then  involved,  but  are  at  liberty  to  raise  anew  the  same 
legal  questions  in  a  case  arising  subsequently,  even  al- 
though the  facts  may  be  substantially  alike  in  other  re- 
spects. The  principle  is  that  a  party  shall  not  be  twice 
vexed  for  the  same  cause;  but  this  is  not  the  same  cause. 
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_ . ^ — 

but  one  arising  since  then,  and  the  State  is  not  in  this  case 
seeking  to  recover  any  portion  of  the  taxes  the  collection 
of  which  was  restrained  in  that  case." 

We  do  not  think  the  plea  of  res  adjudicata  avails  in  this 
case.    As  stated  in  21  Am.  &  Eng.  Enc.  of  Law,  p.  227,  the 
rule  is:     "To  make  a  matter  res  judicata  there  must  be  a 
concurrence   of    the   four    conditions    following,    namely: 
First,  identity  of  the  subject-matter;  second,  identity  of 
cause  of  action;  third,  identity  of  persons  and  parties; 
fourth,  identity  in  the  quality  of  the  persons  for  or  against 
whose  claim  is  made.''    The  taxes  for  the  subsequent  year 
constitute  a  new  cause  of  action;  it  may  be  similar  to  the 
cause  which  was  adjudicated,  but  a  distinct  and  different 
cause.    The  rulings  of  the  court  upon  the  legal  questions 
involved,  if  rendered  by  this  court,  are  authority  here,  to 
the  extent,  and  no  further,  than  like  decisions  would  be, 
in  a  suit  between  different  parties.       In  our  opinion,  it 
would  be  against  public  policy  to  hold  that  a  judgment  of 
a  circuit  court  upon  a  question  of  taxation  is  forever  bind- 
ing upon  this  court,  not  only  as  to  taxes  there  in  litigation, 
but  also  as  to  taxes  for  all  subsequent  years,  merely  be- 
cause counsel  for  the  Commonwealth  failed  to  bring  the 
question  here.     Such  a  ruling  would  seem  to  be  open  to 
the  objection  that  it  would  hold  the  Commonwealth  bound 
by  the  laches  of  its  oflBcer. 

The  decision  of  the  circuit  court  as  to  the  taxes  of  1893 
is  not  binding  upon  this  court  as  to  the  taxes  for  subse- 
quent years.  It  follows,  therefore,  that  the  judgment 
must  be  affirmed. 

The  whole  court  sitting. 
JUDGE  DuRELLE  delivered  the  following  separate  opinion  in 

RESPONSE  TO  PETITION  FOR  REHEARING: 

The  original  opinion  in  this  case,  prepared  by  direction 
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of  the  court,  correctly  set  forth  the  views  of  the  majority 
of  the  court.  It  did  not  fully  sta*te  the  views  of  the  minor- 
ity upon  the  question  of  res  judicata. 

When  the  petition  for  rehearing  was  filed,  the  minority 
took  the  position  that  the  opinion  should  be  so  extended  as 
to  rest  the  decision  upon  a  doctrine  in  which  all  could 
unite,  and  not  decide,  or  appear  to  decide,  a  question  not 
necessarily  raised  by  the  record,  and  upon  which  the  mem- 
bers of  the  court  are  not  in  harmony.  The  majority,  how- 
ever, have  decided  to  adhere  to  the  opinion  as  originally 
delivered,  and  the  views  of  the  minority  upon  this  question 
are  here  presented. 

The  plea  of  res  adjudicata  in  this  case  avers  that  the 
subject-matter  of  the  former  suit  was  identical  with  that 
involved  in  this  action;  that  tte  facts  were  the  same  in 
both  actions,  except  that  the  former  action  attempted  to  collect 
a  tax  for  the  year  1893^  and  the  present  action  was  attempting 
to  collect  a  tax  for  the  year  1894;  that  the  former 
action  was  tried  upon  its  merits,  and  a  judgment 
rendered  by  the  circuit  court  dismissing  the  plaintiffs  pe- 
tition, a  copy  of  the  judgment  being  filed  as  part  of  the 
answer.  It  was  further  averred  that  the  judgment  had 
never  been  reversed  or  modified,  and  no  appeal  had  ever 
been  taken,  but  that  it  had  become  final  and  conclusive. 

It  will  be  observed  that  this  plea  does  not  show  upon 
what  ground  the  court  based  the  judgment  relied  upon  as 
res  judicata,  nor  does  the  judgment  itself  show  on  what 
ground  it  was  based.  Giving  the  fullest  effect  to  the  plead- 
ing, and  assuming,  as  we  must,  under  the  averment  that 
the  subject-matter  of  the  former  sui4:  was  identical  with 
the  subject-matter  of  this,  that  the  same  defenses  were 
pleaded  in  that  case  as  in  this,  and  that  the  court  decided 
that  case  upon  Ihe  merits,  and  dismissed  the  petition,  it 
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Btill  does  not  appear  whether  the  petition  in, that  case 
was  dismissed  because  the  court  held  that  there  was  a  con- 
tract exemption  from  taxation  in  favor  of  appellant,  be- 
cause it  held  that  a  municipality  could  not  be  subjected  to  a 
franchise  tax  with  respect  to  its  use  of  any  of  its  property, 
or.  because  it  held  valid  some  one  of  the  other  defenses 
pleaded  in  this  action,  and  presumably  pleaded  in  that. 

It  therefore  becomes  necessary  for  us  to  consider  wheth- 
er the  doctrine  of  res  judicata  is  applicable  to  all  of  t)ie  de- 
fenses pleaded;  for,  if  inapplicable  to  one,  as  that  defense 
may,  for  all  that  appears  in  the  answer,  have  been  the  one 
upon  which  the  former  case  was  decided,  we 'must  apply 
the  maxim,  ^^Fortius  contra  proferentem ^^^  conclude  that  that 
was  fthe  defense  upon  which  the  case  was  decided,  and  hold 
the  pleading  insufficient. 

This  brings  us  to  consider  the  question  whether  res  ad- 
judicata  as  to  the  validity  of  a  tax  for  one  year  can  apply 
in  a  suit  for  a  tax  for  another  year. 

The  authorities,  in  general,  are  to  the  effect  that  when, 
in  a  court  of  competent  jurisdiction,  upon  a  proper  issue, 
a  contract  out  of  which  several  distinct  promises  to  pay 
money  arose  has  been  adjudged  invalid  in  a  «uit  upon  one 
of  those  promises,  the  judgment  is  an  estoppel  to  a  suit 
'  upon  another  promise  founded  on  the  same  contract.  But 
taxes  do  not  arise  out  of  contract.  They  are  imposed  in 
invitum.  The  taxpayer  does  not  agree  to  pay,  but  is  forced 
to  do  so;  and  the  question  is  whether  the  judgment  of  a 
court  fastening  one  such  burden  upon  the  citizen  estops 
him  to  contest  the  validity  of  a  similar  burden  thereafter 
sought  to  be  imposed  upon  him,  and,  on  'the  other  hand, 
whether  the  refusal  of  the  court  to  impose  such  a  burden 
estops  the  government  from  (thereafter  asserting  a  similar 
right  against  that  citizen.    And,  in  considering  this  ques- 
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tion,  we  shall  consider  it  on  the  theory  that  there  is  no 
question  of  contract  involTed,  bu«t  that  the  question  arises 
solely  upon  the  legality  of  the  tax,  as  in  a  case  where  the 
question  is  upon  the  constitutionality  of  the  law,  or  as  to 
whether  the  property  sought  to  be  taxed  is  embraced  by 
the  law. 

In  Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U.  S.,  314,  [14 
Sup.  Ct.,  597],  the  Supreme  Court  held:  ^^A  suit  for  taxes  for 
one  year,  is  no  bar  to  a  suit  for  taxes  for  another  year.  The 
two  suits  are  for  distinct  and  separate  causes  of  action. 
If  there  were  any  distinct  question  litigated  and  settled  in 
the  prior  suit,  the  (decision  of  the  court  upon  that  question 
might  raise  an  estoppel  in  another  suit,  upon  the  principle 
stated  in  Cromwell  v.  Sac  County,  94  U.  S.,  357.  But,  as 
was  held  in  that  oase,  where  the  second  action  between  the 
same  parties  is  upon  a  different  claim  or  demand,  the  judg- 
ment in  the  prior  action  operates  as  an  estoppel  only  as  to 
those  matters  in  issue  or  points  controverted  upon  the 
determination  of  which  the  finding  or  verdict  was  ren- 
dered. .  .  .  The  same  principle  was  reaflflrmed  in  Nes- 
bit  V.  Independent  Dist.,  of  Riverside,  144  U.  S.,  610,  [12 
Sup.  Ct.,  746],  and  Wilmington  &  W,  R.  Co.  v. 
Alsbrook,  146  U.  S,,  279,  302  [13  Sup.  Ct,  72]. 
In  the  case  of  City  of  Davenport  v.  Chicago,  R,  I. 
&  P.  R.  Co.,  38  Iowa,  633,  the  Supreme  Court  of  Iowa 
held  that  a  decree  in  favor  of  a  railway  company  in  a  suit 
for  taxes  for  a  prior  year  would  not  estop  the  State  from 
collecting  the  taxes  for  a  subsequent  year,  each  year's 
taxes  constituting  a  distinct  and  separate  cause  of  action. 
*The  cases,'  said  the  court,  'are  unlike  those  where  two 
eauses  of  action  (as  two  promissory  notes)  forming  the 
subject-matter  of  successive  actions  between  the  same  par- 
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ties,  both  growing  out  of  the  same  transaction,  in  which  a 
defense  set  up  in  the  first  suit,  and  held  good,  will  con> 
elude  the  parties  in  the  second.  .  .  .  Taxes  of  sepa- 
rate years  do  not,  in  any  just  sense,  grow  out  of  the  same 
transaction.  They  are  like  distinct  claims  on  two  promis- 
sory notes,  made  upon  two  distinct  and  separate,  though 
similar,  transactions  between  the  same  parties.  A  judg- 
ment  on  one  of  such  notes,  it  is  quite  clear,  would  not  be  of 
any  force  as  an  estoppel  in  an  action  on  the  other  note  be- 
tween the  same  parties.  It  could  never  be  tolerated  that 
the  State  should  be  forever  barred  in  its  collection  of  tax- 
es by  an  erroneous  decision,"  152  IT.  S.,  314-316,  [14  Sup. 
Ct.,  597]. 

But  in  New  Orleans  v.  Citizens'  Bank,  167  U.  S.,  396, 
et  seq.,  [17  Sup.  Ct.,  905,  et  seq.]  in  an  elaborate  opinion 
the  Supreme  Court,  while  admitting  that  in  the  Keokuk 
ease  the  opinion,  ar^wcndo,  discussed  the  question  of  wheth- 
er a  judgment  againat  the  validity  of  a  tax  for  one  year 
would  be  a  bar  to  a  suit  for  taxes  for  a  subsequent  year, 
held  the  expressions  of  the  court  used  in  argument  in  that 
ease  to  be  dictum,  and  distinctly  decided  that  "the  estoppel 
resulting  from  the  thing  adjudged  does  not  depend  upon 
whether  there  is  the  same  demand  in  both  cases,  but  ex- 
ists, even  although  there  be  different  demands,  when  the 
question  upon  which  the  recovery  of  the  second  demand 
depends  has,  under  identical  circumstances  and  conditions, 
been  previously  concluded  by  a  judgment  between  the  par- 
ties or  their  privies."  And,  again,  on  page  398,  [17  Sup.  Ct. 
914] :  ^It  follows,  then,  that  the  mere  fact  that  the  demand 
in  this  case  is  for  a  tax  for  one  year,  and  the  demands  in 
•the  adjudged  cases  were  for  taxes  for  other  years,  doe» 
not  prevent  the  operation  of  the  thing  adjudged,  if,  in  the 
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prior  cases,  the  question  of  exemption  was  necessarily  pre- 
sented and  determined  upon  identically  the  same  facta 
upon  which  the  right  of  exemption  is  now  claimed." 

The  language  used  in  'the  case  of  City  of  Davenport  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  38  Iowa,  633,  has  been  greatly 
qualified,  if  not  repudiated,  by  the  same  court,  in  Goode- 
now  V.  Litchfield,  59  Iowa,  226,  [9  N.  W.,  107,  and  13  N.  W., 
86],  where  the  court  said:  "The  question  whether  the  es- 
toppel is  effectual  will  depend  upon  the  issues  in  the  two 
actions.  If  the  right  to  recover  and  the  defense  thereto 
are  based  upon  precisely  the  same  ground,  why  litigate 
again  a  question  that  has  been  determined?  In  such  case 
the  very  right  of  the  matter  has  been  determined  by  a 
court  of  competent  jurisdiction." 

Upon  the  other  hand,  in  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
People,  46  Mich.,  208  [9  N.  W.,  250],  a  suit  for  taxes,  there 
had  been  a  decision  adverse  to  the  validity  of  the  taxes  for 
certain  previous  years,  but  the  court  held  that  the  result 
of  a  suit  for  the  taxes  of  particular  years  is  not  res  adjudi- 
cata  in  subsequent  suits  between  the  same  parties  for 
taxes  of  other  years,  and  the  decisions  upon  legal  ques- 
tions arising  in  the  first  case  are  important  only  as  preced- 
ents. Said  Chief  Justice  Marston,  delivering  the  opinion: 
"The  decree  in  the  Wayne  Circuit  would  not  prevent 
the  State  from  claiming  and  seeking  to  recover  taxes  ac- 
cruing subsequent  to  the  years  or  taxes  then  passed  upon. 
This  is  a  new  controversy,  for  a  new  cause  of  action,  and 
in  which  some  of  the  legal  questions  tthen  passed  upon  are 
again  raised,  and  the  decision  of  the  court  thereon  is  of  no 
importance  except  as  precedent.  In  this  case  it  is  not  con- 
clusive. Such  was  the  view  of  Mr.  Justice  Campbell  upon 
a  similar  question  in  the  case  in  9  Mich.  [Railroad  Co.  v. 
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Auditor  General,  9  Mich.,  448],  already  referred  to,  and,  as 
that  case  is  reported,  there  does  not  seem  to  have  been  any 
diversity  of  opinion  on  this  point.  The  parties 
are  bound  in  so  far  as  regards  the  subject-matter 
then  involved,  but  are  at  liberty  to  raise  anew  the 
same  legal  questions  in  a  case  arising  subsequently,  even 
although  the  facts  may  be  substantially  alike  in  other  re- 
spects. The  principle  is  that  a  party  shall  not  be  twice 
vexed  for  the  same  cause;  but  this  is  not  the  same  cause, 
but  one  arising  since  then,  and  the  State  is  not,  in  this  case, 
seeking  'to  recover  any  portion  of  the  taxes  the  collection 
of  which  was  restrained  in  that  case." 

In  State  v.  Bank  of  Commerce,  95  Tenn.,  232  [31  S.  W., 
993],  it  was  heli  that  a  judgment  adverse  to  a  claim  for 
taxes  for  one  year  constituted  no  bar  to  a  suit  for  taxes 
of  a  subsequent  year;  and  in  the  recent  case  of  Union  & 
Planters'  Bank  v.  City  of  Memphis,  [46  S.  W.,  557]  (decided 
April  2,  1898),  the  same  court,  through  Judge  McAlister, 
said:  "Again,  we  think  the  plea  of  res  judicata  in  tax 
cases  is  to  be  limited  to  the  taxes  actually  in  litigation, 
and  is  not  conclusive  in  respect  of  taxes  assessed  for  other 
and  subsequent  .years.  Since  this  is  not  a  federal  questiouy 
we  decline  to  follow  the  ruling  in  City  of  New  Orleans  v. 
Citizens'  Bank,  167  U.  S.,  371,  [17  Sup.  Ct.,  905],  in  which 
it  was  held,  by  a  majority  opinion,  that  a  judgment  in  a  tax 
case  is  as  conclusive  of  the  taxes  of  other  years  as  it  is  of 
the  taxes  for  the  years  actually  involved.  In  State  v. 
Bank  of  Commerce,  95  Tenn.,  231  [31  S.  W.,  996],  we  said: 
^These  suits  being  for  other  years  than  those  sued  for  in 
the  Farrington  case  [Parrington  v.  Tennessee,  95  U.  S., 
CS6],  that  decision  is  not,  as  an  adjudication,  conclusive 
of  the  present  (*ase.' " 
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We  do  not  think  the  plea  of  re8  judicata  avails  in 
this  case.  ThepoAver  to  tax  is  a  high  governmental  power,  ex- 
prcised  against  the  will  of  the  person  taxed,  and,  in  our  opin- 
ion a  decision  as  to  one  cause  of  action  arising  under  a  tax 
statute  is  no  more  binding  upon  the  government  or  the  citi- 
zen than  the  construction  of  a  penal  statute  would  be  in  a 
)  second  prosecution  against  the  same  person  for  an  offense 
exactly  similar.  The  former  adjudication  would,  in  such 
case,  have  weight  as  a  precedent,  but  would  not  bind  the 
parties  by  way  of  estoppel.  The  rulings  of  the  court  upon 
the  legal  questions  involved  are  authority  here  to  the  ex- 
tent, and  no  further,  that  like  decisions  would  be  in  a  suit 
between  different  parties.  As  matter  of  public  policy,  and 
upon  grounds  of  public  necessity,  we  think  the  principle  of 
res  adjudicata  ought  not  to  be  applied  to  questions  of  tax- 
ation, where  the  State  is  exercising  its  sovereign  power. 

We  concur,  therefore,  in  the  conclusion  reached  by  the 
majority,  that  this  court  can  not  follow  the  doctrine  held 
by  the  Supreme  Court  in  New  Orleans  v.  Citizens'  Bank  to 
its  full  extent. 

But  whether  the  State  is  bound  by  a  former 
adjudication  that  there  exists  a  contract  exemp- 
tion from  taxation,  or  as  to  the  construction  of  such  con- 
tract, is  a  question  not  necessarily  here  involved,  and  to 
the  decision  of  which  it  may  be  that  differettt  principles 
apply.  There  would  seem  to  be  an  essential  difference  be- 
tween the  Commonwealth  exercising  the  highest  of  its  sov- 
ereign powers,  a  power  necessary  to  its  very  existence, 
and  the  same  Commonwealth,  its  sovereignty  laid  aside^ 
binding  itself  as  a  mere  corporate  entity  by  a  sealed  in- 
strument. But  it  is  not,  in  our  judgment,  necessary  to  go 
into  this  question,  nor  even  to  decide  that  there  is  a  differ- 
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ence.    We  think  the  opinion  should  be  extended  upon  the 

lines  here  indicated. 

CHIEF  JUSTICE  HAZELRIGQ  AND  JUDGE  BURNAM  concub  in' 

THIS    SEPASATE    OPIIVION. 


Case  53— ACTION  FOR  DAMAGES  FOR  BREACH  OF  CONTRACT 
— Apbil  26. 

YgUow  Poplar  Lumber  Co.  v.  Rule, 

APPEAI.    FROM    BOTD    CIBOUIT    GOUBT. 

1.  CoNTBACT — ^Mutuality. — ^A  contract  to  employ  plaintiff  ao  long 

as  defendant  was  engaged  in  the  saw-mill  business  on  the  Ohio 
river  for  a  fixed  sum  per  diem  In  consideration  of  plaintiff's  re- 
lease of  damages  incurred  in  defendant's  employment  is  not 
"void  for  want  of  mutuality. 

2.  Same — Indefinite  Time. — ^Nor  is  such  a  contract  subject  to  termi- 

nation at  the  will  of  the  defendant  for  indeflniteness. 

3.  Same — Statute  op  Fbauds. — Such  a  contract  being  possible  of 

performance  within  a  year  is  not  within  the  statute  of  frauds. 

4.  PLBADmo — ^Depabtube. — A  demurrer  to  the  amended  answer  at- 

tempting to  set  up  a  written  release  of  the  damages  incurred  in 
defendant's  employmeiit  in  coDsideration  of  |208,  and  that  in 
consequence  of  said  release  the  contract  sued  on  was  without 
consideration  was  properly  sustained.  The  amendment  did  not 
meet  the  issues  tendered  by  the  petition. 

HAGER  &  STEWART  fob  the  appellaitt. 

1.  The  contract  sued  on  was  not  enforceable  for  lack  of  mutuality. 

L.  &  N.  R.  R.  Co.  v.  Offutt,  18  Ky.  Law  Rep.,  303;  Bishop  on 
Contracts,  par.  78,  318. 

2.  Assuming  th»t  a  valid  and  binding  contract  was  entered  into, 

the  relation  of  master  and  servant  according  to  plaintiff's  alle- 
gation and  proof  was  tx>  continue  as  long  as  this  mill  should 
operate  on  the  Ohio  river.    Assuming  that  the  statute  of  frauds 
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does  not  apply,  thAt  is  a  hiring  for  an  indefinite  length  of  time 
and  as  euch  was  terminable  at  the  will  of  either  of  the  parties 
to  the  contract.  L.  &  N.  R.  R.  Co,  v.  Harvey,  17  Ky.  Law  Rep., 
1368;  L.  &  N.  R.  R.  Co.  v.  Oftutt,  supra;  Wood  on  Master  and 
Servant,  par.  133,  136;  Perry  v.  Wheeler,  12  Bush,  541;  Par- 
sons V.  Transon,  66  Am.  Dec,  502;  E.  Line,  Ac,  R.  R.  Co.  v. 
Scott,  13  Am.  St.  Rep.,  738. 

3.  If  the  plairntifT  had  an  option  to  elect  as  to  the  duration  of  ser- 

vices, he  failed  to  exercise  It 

4.  If  the  plaintift  is  entitled  to  anjrthing  at  all,  it  is  nominal  dam- 

ages o^ly.    Bolles  v.  Sacbs,  37  Minne.,  315. 

5.  The  contract  was  within  the  statute  of  frauds. 

6.  The  court  erred  In  sustaining  a  demurrer  to  the  amended  answer. 

7.  If  the  release  therein  plead  was  actually  executed,  then  the  con- 

tract sued  on   was  without  consideration. 

DINKLE  ft  MONTAGUE  fob  the  appellee. 

1.  The  points  of  want  of  mutuality  and  indeflniteness  are  not  well 

taken.  The  cases  of  L.  ft  N.  R.  R.  Co.  v.  Offutt,  18  Ky.  Law 
Rep.,  304,  and  L.  ft  N.  R.  R.  Co.  v.  Harvy,  are  not  in  point,  be- 
cause in  those  cases  there  was  do  consideration  for  the  contract 

2.  As  to  the  statute  of  frauds,  this  contract  does  not  come  within 

the  statute  of  frauds  as  it  might  have  been  performed  within  a 
year  from  the  making  thereof.  83  Ky.,  544;  7  Ky.  Law  Rep., 
549;  9  Ky.  Law  Rep.,  358.     f 

3.  A  demurrer  to  the  amended  answer  was  properly  sustained  because 

appellant  was  suing  upon  a  contract  and  not  for  the  negligent 
injury  tx)  his  hand;  hence  the  signed  release  had  no  place  in  this 
case.  If  it  had  been  a  compromise  for  the  breach  of  contract  then 
it  would  have  been  proper  to  plead  it  as  a  defense  to  this  action 
for  a  breach  of  contract 

CHIEF  JUSTICE  HAZELIRIQO  delivered  the  opotion  of  the  coubt. 

Appellee  Rule,  was  an  employe  in  one  of  the  sawmills 
of  appellant  company,  and,  upon  having  his  thumb  cut 
off,  as  he  claims,  by  the  negligence  of  the  company's  agents, 
demanded  damages  for  the  injury.  He  was  met  with  a 
proposal  on  the  part  of  the  company  that  if  he  would  fore- 
go his  suit  for  damages,  and  surrender  all  claim  therefor, 
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it  would  give  him  employment  at  the  rate  ot  |2.50  per  day 
so  long  as  it  was  engaged  in  the  sawmill  business  on  the 
Ohio  river.  He  accepted  this  offer,  but  afterwards,  when 
was  able  to  work,  and  when  the  mills  of  the  company 
had  resumed  operation,  he  was  refused  employment.  It 
was  then  too  late,  under  the  statute  of  limitation,  to  bring 
suit  for  damages  for  the  original  injury,  and  this  action 
was  then  brought  for  breach  of  contract  of  employment. 
The  contract  was  denied  by  the  company,  but  is  fully  made 
out  by  the  proof.  The  verdiot  of  the  jury  wa«  for  the  sum 
of  11,400,  and  the  company  has  appealed,  insisting,  first, 
that  the  contract  as  alleged  and  proved  was  not  a  legal  and 
binding  one,  because  of  a  lack  of  mutuality.  On  this  behalf 
it  is  said,  if  the  appellee's  contention  is  supported,  the  com- 
pany was  bound  to  hire,  but  the  employe  was  not  bound  to 
serve.  He  could  work  or  not  work,  as  he  chose,  it  not 
l)eing  contended  that  he  obligated  himself  to  serve  at  |2.50 
per  day,  or  any  other  sum,  as  long  as  the  mills  were  oper- 
ated on  the  Ohio  river. 

In  our  opinion,  whilst  these  are  the  characteristics  of 
the  contract,  it  does  not  follow  that  the  employe  is  with- 
out remedy.  Except  for  the  fact  that  courts  do  not,  as  a 
rule,  so  enforce  these  contracts  of  hiring,  by  reason  of  their 
personal  nature,  the  agreement  as  alleged  might  be  the 
basis  of  an  action  for  specific  performance,  and,  such  an 
action  not  being  maintainable  by  reason  of  the  rule  ad- 
verted to,  we  perceive  no  reason  why  «the  appellee  might 
not  purchase  for  a  valuable  consideration  the  right  to  ob- 
tain employment  or  option  to  work  at  appellant's  mills  so 
long  as  they  engaged  in  running  them  at  the  place  desig- 
nated. Such  a  contraot  does  not  differ  in  substance  from 
those  known  as  optional  contracts  in  the  purchase  of  prop- 
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erty,  and  which  have  often  been  upheld  by  this  court  where 
there  is  a  consideration  for  them,  even  when  there  is  only 
an  agreement  to  sell,  and  no  corresponding  agreement  to 
buy.  Bacon  v.  Kentucky  Central  Railway  Co.,  95  Ky.,  373 
[25  S.  W.,  747],  and  cases  there  cited. 

In  Beach,  on  the  Modern  Law  of  Contracts,  sec- 
tion 457,  it  is  said:  "When  an  employe,  in  con- 
sideration of  an  agreement  on  the  part  of  the  em- 
ployer to  give  him  work  as  long  as  he  is  able  to 
perform  it,  releases  a  claim  for  damages  said  to  have  been 
caused  by  the  employer's  negligence,  the  agreement  is  not 
void  because  lacking  mutuality.  By  releasing  his  claim, 
the  employe  has  paid  in  advance  for  an  optional  contract, 
and  he  has  the  right  to  have  it  remain  optional."  The  au- 
thor  cites  the  case  of  Smith  v.  St  Paul  Railroad  Co.  (Minn., 
1895)  [62  N.  W.,  392],  and  which  fully  supports  the  text. 
See  also,  Pennsylvania  Co,  v.  Dolan,  6  Ind.  App.,  109,  [32 
N.  E.,  8021, 

In  the  second  place,  it  is  insisted  that  'the  alleged  em- 
ployment was  for  an  indefinite  length  of  time,  and,  there- 
fore, subject  to  termination  at  the  will  of  either  party  to 
the  contract.  This  is,  undoubtedly,  the  general  rule,  un- 
less, from  the  terms  of  the  contract,  or  from  'some  con- 
trolling circumstance  showing  a  different  intent,  the  con- 
tracting parties  must  be  supposed  to  have  understood  that 
the  employment  might  be  terminated  at  the  will  of  either 
party.  There  is  nothing,  in  such  contracts  to  the  contrary, 
and  the  intention  of  the  parties  controls.  But  when,  from 
the  contract  itseif,  a  different  intention  is  manifested,  and 
the  hiring,  although  not  in  terms  for  a  definite  period  in 
days  or  months,  is  for  a  period  of  time  which  is  suscepti- 
ble of  at  least  approximate  determination  by  proof,  there 
18  no  reason  why  the  rule  should  apply. 


Digitized  by 


Google 


r 


Vol.  106]  JANUARY  TERM,  1899. 459 

Yellow  Poplar  Lumber  Co.  v.  Rule. 

In  such  case  the  employment  is  not  for  an  indefinite 
length  of  time,  but  within  the  meaning  of  the  parties  is  for 
a  definite  time.  In  the  case  at  bar  the  employment  was 
for  such  time  as  the  company — an  Illinois  corporation,  en- 
gaged, doubtless  temporarily,  in  operating  its  sawmills  in 
Boyd  county — should  be  engaged  with  its  mills  in  that  vi- 
cinity. This  was  not  a  mere  general  hiring,  or  a  hiring  for 
an  indefinite  time  as  were  the  cases  of  L.  &  N.  Railroad  Co. 
V.  Oflfutt,  18  Ky.  Law  Rep.,  304;  [36  S.  W.,  181];  L.  &  N. 
R.  R.  Co.  V.  Harvey,  17  Ky.  Law  Rep.,  1368;  [34  S.  W., 
1069];  East  Line  Railway  Co.  v.  Scott,  72  Texas,  70;  13 
Am.  St.  R.,  753  [10  S.  W.,  99] ;  and  Texas  Midland  Railroad 
Co.  V.  Sullivan  (Tex.  Civ.  App.),  [48  S.  W.,  598]— cases  re- 
lied on  by  appellant. 

It  is  further  insisted  by  appellant  that  the  contract  as 
allowed  is  within  our  statute  of  frauds.  It  is  not  contend- 
ed that  this  is  so  merely  because  the  contract  is  for  an  in- 
definite length  of  time.  It  is  conceded  that  such  a  con- 
tract is  not  within  the  statute,  because  it  may  be  termin- 
ated within  a  year.  But  the  contention  is  that  it  was  in- 
cumbent on  the  appellee  to  make  his  coptract  definite  as  to 
time  when  he  offered  to  accept  the  employment,  and,  if  he 
elected  to  fix  a  time  longer  than  for  a  year's  service,  he 
could  not  enforce  it,  and,  in  any  event,  his  damages  must 
be  limited  to  his  alleged  loss  for  one  year  only.  We  do 
not  so  understand  the  principles  controlling  the  case.  The 
time  of  the  employment  was  not  left  uncertain  and  indefi- 
nite, but  it  was  fixed  and  definite,  and  the  contract  was  ca- 
pable of  being  fully  performed  within  a  year.  Dickey  v. 
Dickinson,  20  Ky.  Law  Rep.,  1559;  [49  8.  W.,  761]. 

A  demurrer  to  -the  amended  answer,  attempting  to  set 
up  a  written  release  executed  by  the  plaintiff  in  considera- 
tion of  the  sum  of  |208,  was  properly  sustained.    The  aver- 
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ments  of  this  amendment  did  not  meet  the  issues  presented 
bj  the  petition.  If  there  was  another  and  different  con- 
tract of  release  than  that  set  up  by  the-  plaintiff,  it  might 
possibly  have  been  competent  evidence  as  tending  to  dis- 
prove the  contract  set  up  in  the  petition.  But  this  is 
doubtful,  and,  at  any  rate,  no  such  written  release  was  of- 
fered in  evidence.  And,  if  it  had  been  admitted,  it  could 
not  have  affected  the  finding  of  the  jury,  the  proof  of  the 
contract  as  alleged  by  the  plaintiff  being  uncontradicted. 
The  instructions  presented  the  law  of  the  case,  and  the 
judgment  is  affirmed. 


m  5331  Case  54— ACTION  OP  COVENANT— April  26. 

120  535( 

Turner,  Etc.  y.  Johnson. 

APPEAL  FROM  MONTGOMERT  dRCUIT  COURT. 

1.  Appeals — ^Bill  of  Exceptions. — ^Upon  the  former  appeal  In  this 

case  the  bill  of  exceptions  -was  stricken  from  the  record  because 
it  has  not  been  filed  in  time.  Upon  the  second  trial  of  the  case 
(this  bill  of  exceptions  was  by  coneent  read  as  evidence.  Upon 
this  appeal  the  certificate  of  the  clerk  shows  that  this  record  to- 
gether with  what  was  copied  on  the  former  appeal  constitutes 
a  complete  transcript  of  all  the  proceedings  In  the  case.  It  is 
thereupon  held  that  the  motion  to  strike  the  bill  of  exceptions 
from  the  transcript  should  be  overruled. 

2.  Conflict  of  Laws — ^Law  op  Forum  Construing  Bond. — In  the  ab- 

sence of  allegation  and  proof  that  un4<6r  rthe  laws  of  Missouri 
where  the  bon<J  was  executed,  a  different  effect  is  to  be  given  to 
it  from  that  under  the  laws  of  Kentucky,  the  presumpti<Hi  will 
be  indulged  that  the  law  of  the  place  of  the  contract  is  the  same 
as  the  law  of  the  forum. 
3*  Bond — Construction  of. — ^By  the  bond  in  suit,  the  appellee  booiid 
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himself  to  pay  the  appellants  a  reasonable  and  fair  rent  of  the 
property  durinsr  the  itime  the  appellants  were  kept  out  of  its 
possession  and  any  damages  they  sustained  from  waste  or  in- 
jury to  the  property  during  the  time.  Under  this  covenant  the 
a2>pella&t8  were  entitled  to  recover,  first,  th-e  reasonable  rentol, 
and,  second,  the  waste  committed  while  appellee  remained  in 
possession. 

i.  Bvii>£NCE — ^Pbeponderance  of. — ^The  court  in  this  case  examines 
the  evidence  and  finds  that  the  chancellor's  finding  of  facts  is 
not  palpably  against  the  weight  of  the  evidence,  either  as  to, 
first,  the  rents,  and,  second,  the  waste.  The  fact  that  the  renting 
by  the  appellee  was  at  public  out-cry  to  the  highest  and  best 
bidder,  is  not  conclusive  .that  the  rent  thus  obtained  was  a  fair 
and  reasonable  rent. 

G.  Taxes. — ^The  appellee  was  entitled  to  credit  for  the  taxes  paid  by 
him  upon  the  land  during  the  time  he  was  in  possession. 

6.  Appellee  was  not  entitled  to  "Credit  for  the  amount  of  the  Martin 

debt  because  the  ^evld'ence  shows  that  the  debt  was  paid  before 
It  was  assigned  to  him,  and  was  not  a  live  claim  in  his  hands. 

7.  Allowances  of  items  not  covered  by  the  bond.    The  court  did  not 

err  in  refusing  to  allow  the  appellee  credit  for  |111,  compound 
Interest  upon  the  Green  debt,  which  constituted  a  lien  upon  th& 
land  in  controversy.  This  interest  did  not  constitute  an  ele* 
ment  of  damage  covered  by  the  bond. 

8.  Basis  or  (Computation  op  Mutual  Claims. — It  was  error  on  the 

part  of  the  court  to  allow  the  claimants  as  against  each  other 
interest  on  their  respective  claims  from  the  date  they  accrued, 
especially  as  some  of  the  claims  bore  Interest  at  eight  per  cent 
and  others  at  six.  The  cost  of  the  Superior  Court  should  be 
credited  as  of  the  date  it  was  due,  and  subject  to  these  credits, 
interest  should  be  counted  in  favor  of  appellants  as  in  partial 
payments  down  to  January  8,  1892,  and  after  deducting  from 
the  sum  then  due,  the  amount  then  paid,  $4,403.59,  the  appel- 
lants should  have  interest  on  the  balance  due  them  from  that 
date  until  it  is  paid.  The  amount  of  $506  to  Thomas  E.  Turney 
for  his  fee  should  be  credited  as  of  date  January  1,  1887,  on  the 
amount  then  due. 

T.  TURNER,  FOR  the  appellaitt. 

Oounsel  argued  chiefly  upon  the  facts  as  they  developed  from  the 

evidence  in  the  record. 
Upon  the  questions  of  law,  the  citations  were  as  follows:     Rankins 
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V.  R.  R.  Co..  2  Mo.,  167;  Bufora  v.  Pickett,  3  Mo.  App..  105; 
Seattle  r.  Gilchrist,  4  Wash.  St.  Rep.,  509;  Am.  Digest  for  18d3, 
1939;  Inez  y.  Qulnn,  22  N.  Y.  St,  251;  159  Pa.  St.  99;  N.  Y. 
Syndicate  y.  Frazler,  130  U.  S.,  611;  Van  Rensaleer  y.  Moule,  16 
N.  Y.  St,  465;  Lou  R.  R.  Co.,  y.  Cox,  50  111.  App.,  380;  Douglass 
T.  Bates,  26  111.  App.,  369;  Russell  y.  Hayden,  41  N.  W.  R.,  456; 
Richardson  y.  Buckler,  8  Ky.  Law  Rep.,  617;  Holt 
y.  Crum,  Litt  Sel.  Cas.,  499;  Coleman  y.  Allen.  3  J.  J. 
Mar.,  229;  Gregory  y.  Ford.  5  B.  Mon.,  480;  Marshall  y.  Mar- 
shall, 12  B.  M.,  461;  Jones  y.  Letcher.  13  B.  Mon.,  371;  Tucker 
T.  Hood,  2  Bush.  85;  Hart  y.  Smith,  2  A.  K.  Mar..  301;  Starkie 
on  By.,  pp.  36,  51,  85;  Taylor  on  Ey.,  Sec.  317;  Wharton  on  Bt.. 
^C6.  29.  75.  175,  447-8;  Greenl.  on  By..  Sees.  52.  59  and  notes; 
Best  on  E^v-.,  ch.  5.  book  3.  part  2.  p.  487;  Sec.  512.  same  519; 
Powell  on  By..  (4th  ed.)  91.  140;  Amer.  Bd..  of  Best  Principles 
of  By..  100.  487  to  &70,'and  notes;  Bentham  on  By..  3  yol.  419; 
•Alphons  y.  U.  S.,  2  Story,  421;  Wood  y.  Peck.  5  vol.  (new  ser- 
ies) Am.  Law  Reg.,  May.  1883;  Wolf  v.  Hunter.  Sup.  Ct  of  Ky.. 
April  11.  1894;  Hosklns  v.  R.  R..  1  Mo.  App..  454;  San  Diego  ▼. 
Neal.  3  L.  R.  A..  83  and  notes;  Maysyille  y.  Schultz,  3  Dana,  10; 
Robb  y.  Mt  Sterling.  &c.  Tp.  Co..  3  Met.  117;  Henderson,  Ac.. 
R.  R.  y.  Dickerson.  17  B.  M..  175;  Constant  y.  Lehman,  52  Kan., 
229;  Montgomery  y.  Say  re  Cent.  Law  Jour.  1.  122.  p.  100;  106 
U.  S.  Rep.,  611;  7  U.  S.  Dig..  325-130;  4  Am.  lb  Eng.  Ency.  of 
Law.  666;  and  authorities  cited;  2  Sedgwick  on  Damages  (7th 
ed.).  606;  10  Bush.  185;  Searcy  y.  Reardin.  3  Bibb.,  529;  Lucas 
y.  Mitchell.  3  Mon..  247;  Dawson  v.  Lee.  83  Ky..  49;  Garrett  ▼. 
Finnell.  2  Duy..  166;  Frances  y.  Frances,  18  B.  M.,  46;  Gardner 
y.  Sously,  3  Litt.  426;  Caldwell  y.  White,  3  Dana,  31;  Oden  v. 
Elliott  10  B.  M.,  315;  Bruce  v.  Stout  Hardin,  225;  Voorhees  v. 
Bennen,  2  Bibb..  '572;  Bowen  y.  Sebree  and  wife,  2  Bush,  112; 
Warfleld  y.  Gardner,  79  Ky..  583;  Murphy  y.  Bstis.  6  Bush.  330; 
Ellen  y.  Murphy,  9  Bush.  5S7;  Wickliff  y.  Hill.  4  Bibb.,  269; 
Flble  V.  CapUnger.  13  B.  M..  464;  Riddle  v.  Louis.  7  Bush,  197; 
Guthrie  y.  WIckliffe,  1  Mar..  584;  Taylor  y.  Knox,  5  Dana.  470; 
Bell  y.  Kench,  80  Ky..  42;  R.  R.  V.  Ramsey,  3  Ky.  Rep.,  385; 
Kenton  y.  Ins.  Ck)..  12  Ky.  Law  Rep..  291;  7  Am.  &  Eng.  Ency. 
of  L.,  492;  Cayendish  y.  Troy,  41  Vt,  99;  Clifford  y.  Richard- 
son, 18  Vt,  626;  State  y.  Folwell.  14  Kan.,  105;  Taylor  y.  Mon- 
roe. 43  Conn.,  36;  Clark  y.  Balrd,  9  N.  Y.,  183;  R.  R.  y.  Schulte. 
43  Ohio,  270;  Haskell  v.  Mitchell,  89  Am.  Dec.  711;  R.  R.  v. 
White.  166  111..  375;  Chambers  y.  Britton,  28  N.  W.  R..  561; 
Chicago  R.  R.  y.  Smith,  33  N.  B.  R.,  241;  100  Cal.,  182;  Topeka 
y.  Martineau,  42  Kan.,  387. 
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STONE  &  SUDDUTH  and  JOHN  C.  MILLER,  fob  the  afpeixeb. 

1.  The  old  bin  of  exceptions  haying  been  stricken  from  the  records 

of  this  court,  and  not  having  been  reOled,  and  not  being  part 
of  tho  record  of  the  lower  court,  nor  taken  down  by  an  official 
stenographer,  nor  certified  hj  the  Judge  of  the  lower  court, 
should  be  stricken  from  the  files  and  disregarded.  Clyil  Code, 
sec.  737;  Ky.  Stats.,  sec.  4644;  Proctor  Coal  Co.  y.  Finley,  17 
Ky.  Law  Rep.,  310;  Hortsman  r.  Lex.  ft  Coy.  R.  R.  Co.,  18  B. 
M.,  218. 

2.  The  testimony  shows  that  the  rents  actually  received  and  ac- 

counted for  by  Col.  Johnson  are  €qual  to  the  rental  value  of 
the  land,  and  that  flaid  land  did  not  depreciate  in  value  by 
reason  of  bad  cultivation  upon  Col.  Johnson's  part,  nor  did  he 
destroy  or  injure  any  of  the  improvements  thereon.  This  is 
settled  by  two  Jury  verdicts  and  by  one  Judgment  of  a  chancel- 
lor. 

3.  The  findings  of  the  chancellor  upon  Questiom»  of  fact  will  not  be 

^t  aside  unless  'dearly  wrong.  Gifford  v.  Mullins,  9  Ky.  Law 
Rep.,  714;  Davezac  v.  Seller,  93  Ky.,  418;  Francis  v.  Ramsey,  16 
Ky.  Law  Rep.,  870;  Davidson  v.  Morrison,  86  Ky.,  397. 

4.  The  allowances  as  credits  to  appellee  of  taxes  and  attorney's  fees 

paid  in  this  case,  being  necessary  to  protect  the  land,  were 
proper. 

5.  The  demand  of  appellant  being  unliquidated,  it  was  proper  to 

charge  interest  on  the  off-sets  of  appellee  up  to  the  date  of  the 
liquidation  of  appellant's  demands  by  Judgment. 

6.  Both  parties  to  the  supersedeas  bond  living  in  Kentucky,  the  ap- 

peal bond  was  payable  there,  and  should  be  construed  by  the 
laws  of  this  State. 

7.  The  law  as  laid  down  in  the  case  of  Turner  v.  Johnson,  95  Mo., 

441,  is  the  law  of  this  case,  and  appellee  should  only  be  charged 
with  .the  actual  rents  received.  Morris  v.  Budlong,  78  N.  T., 
543;  Moore  v.  Cable,  1  Johnson's  Chancery,  384;  Jones  on  Mort- 
gages, vol.  2,  sec.  1123. 

8.  In  estimating  the  value  of  these  lands,  their  actual  condition  and 

not  what  they  would  be  worth  under  hypothetical  circum- 
stances, is  the  true  criterion.  Rogers  on  Ebcpert  Testimony, 
876, 349;  Sedgwick  on  Damages,  vol.  1;  sec.  244;  Pittsburg,  ftc.,  Ky. 
Co.  V.  Vance,  115  Pa.  St,  332. 
S.  Testimony  as  to  what  adjacent  lands  rented  for  is  incompetent 
The  case  of  Ewing  v.  Beauchamp,  4  Bibb.,  496,  explained.  Testi- 
mony as  to  public  routings  is  competent  to  establish  reasonable 
rental  value.  Sedgwick  on  Damages,  sec.  243;  Kent  v.  Whitney, 
9  Allen  (Mass.)  62;  Brigham  v.  Evans,  113  Mass.,  540;  Smith 
▼.  Mitchell,  12  Mich.,  180. 
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A.  A.  HAZELRIGG  fob  the  appkllaivts  in  a  pbtitioit  bob  a  behbai- 

II7G. 

STONE  A  SUDDUTH  Am)  JOHN  C.  MILLER  fob  the  appellee  in  a 
PETmoN  fob  a  beheabing. 

JUDGE  HOBSON  delivebed  the  opnnoN  of  the  ooxtbt. 

This  is  a  second  appeal  of  this  case.  The  opinion  on  the 
former  appeal  will  be  found  in  18  Ky.  Law  Rep.,  202;  [31 
S.  W.,  1028],  and  as  the  facts  of  the  case  are  fully  stated 
there,  they  need  not  be  repeated  here.  On  the  return  of 
the  case  it  was  transferred  to  equity,  and,  the  court  hav- 
ing allowed  appellants  less  than  they  were  willing  to  ac- 
cept, they  have  again  brought  the  case  to  this  court,  ap 
pellee  taking  a  cross  appeal. 

At  the  threshold  we  are  met  with  a  motion  to  disregard 
substantially  all  the  proof  in  the  case,  on  the  ground  that 
it  is  not  properly  before  the  court.  This  objection  arises 
in  this  way:  When  the  case  was  last  here,  this  court 
struck  out  the  bMI  of  exceptions  because  it  had  not  been 
filed  in  time,  and  this  part  of  the  transcript  was  then  with- 
drawn from  this  court  by  appellants,  and  on  the  trial  be- 
low, by  consent  of  parties,  and  for  convenience,  this  bill  of 
exceptions  was  read;  and  the  clerk,  in  making  out  the 
•transcript,  has  only  copied  the  record  made  since  the  last 
appeal,  but  he  certifies  that  this  record,  with  what  was 
copied  on  the  former  appeal,  constitutes  a  complete  tran- 
script of  all  the  proceedings  in  the  case.  The  judgment 
appealed  from  shows  what  was  read  on  the  trial,  and  the 
old  record  being  now  filed  with  the  new,  and  both  duly 
certified  by  the  clerk,  we  see  no  substantial  objection  to 
the  record  as  it  is  presented;  and  the  conclusion  heretofore 
reached,  overruling  the  motion  to  strike  out  the  bill  of  ex- 
ceptions, is  now  adhered  to. 

The  court  below  properly  held  that  the  effect  of  the  bond 
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sued  on  must  be  determined  by  the  law  of  Kentucky. 
There  is  no  allegation  that  the  laws  of  Missouri  gave  the 
bond  a  different  effect  from  the  laws  of  Kentucky.  The 
law  of  another  State  must  be  pleaded,  and,  unless  it  is  al- 
leged to  be  different  from  our  law,  the  legal  effect, of  an  ob- 
ligation must  be  determined  by  the  laws  of  Kentucky. 

Tested  by  our -law,  ithe  bond  sued  on  obligates  the  appel- 
lee to  pay  appellants  the  reasonable  and  fair  rent  of  the 
property  during  the  time  he  was  kept  out  of  the  possession 
of  it  by  reason  of  the  bond,  and  any  damages  he  sustained 
from  waste  or  injury  to  his  property  during  this  time.  The 
evidence  of  the  public  renting  of  the  property  and  the 
amount  appellee  received  for  the  rent  is  competent  to  be 
considered  in  determining  what  was  a  fair  rent,  but  it  is 
not  conclusive.    In  determining  this  question,  we  have  had 

great  difficulty.    The  proof  shows:    There  were  2,735  acres 

• 
in  the  tract.    That  it  was  a  very  valuable  piece  of  land — 

worth  {20  or  f25  per  acre.    Six  hundred  and  forty  acres  of 

it  were  in  timber,  374  acres  were  old  plow  lands,  and  the 

rest  of  it  was  in  grass  lands  or  new  plow  lands.    In  1885, 

266  acres  were  new  plow  lands,  and  1,455  acres  were  in 

grass.     In  1886,  1887,  and  1888,  586  acres  were  new  plow 

lands,  and  1,135  acres  in  grass. 

There  is  some  eonfliot  in  the  proof  on  these  points,  but 
we  think  the  weight  of  the  evidence  establishes  the  figures 
given*  The  contrary  proof  is  mere  estimate,  and  does  not 
appear  to  be  based  on  positive  knowledge.  As  to  the 
reasonable  rent  of  the  different  character  of  lands  for  the 
four  years  in  contest,  the  proof  is  also  very  conflicting,  and 
wholly  irreconcilable.  Seventeen  witnesses  for  appellants 
put  the  fair  rent  of  the  new  plow  lands  at  f3  an  acre  for 
each  year;  three  of  their  witnesses  put  it  at  93.60  or  $4, 
and  two  at  12.50 — none  putting  it  at  less  than  this.    On 
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the  other  hand,  a  number  of  the  witnesses  for  appellee  put 
it  at  about  |2  a  year — somea  little  lower,  and  others  a  little 
higher.  Several  of  them  put  it  at  f 2.25,  and  appellee  him- 
self, when  on  the  witness  stand,  stated  that  most  of  it  was 
worth  {2.25  an  acre. 

As  to  the  grass  land  the  proof  was  equally  ir- 
reconcilable. Thirteen  witnesses  for  appellant  place 
its  fair  rent  at  {2  an  aore  and  over,  and  five  at  fl.50. 
Two  witnesses  for  appellee  put  it  at  |1.50,  two  at  flJ25f  one 
at  |1,  and  several  at  less  than  this.  Appellee  not  being  al- 
lowed to  testify  on  the  subject,  as  he  had  not  seen  the 
grass,  it  was  avowed  that  he  would  state  it  was  not  worth 
exceeding  {1,25  an  acre. 

The  same  conflict  of  evidence  occurs  as  to  the  old  plow 
land;  the  proof  for  appellants  putting  it  at  considerably 
over  fl  an  acre,  and  the  pr9of  for'  appellee  at  |1  or  less. 
Appellee  averred  that  he  would  state  that  it  was  not 
worth  exceeding  75  eents  to  |1  an  acre. 

The  land  is  shown  to  have  been  good  bluegrass  land, 
equal  to  the  bluegrass  land  of  this  State,  and  producing 
from  forty  to  fifty  bushels  of  corn  to  the  acre 
when  in  good  condition  and  properly  worked.  Bnt 
there  were  only  three  houses  on  the  entire  tract 
of  2,700  acres,  and  it  was  diflScult  to  rent  out  the 
land  in  large  bodies  at  such  prices  as  might  have  been  ob- 
tained if  there  had  been  more  houses,  and  it  could  have 
been  subdivided  into  smaller  tracts.  We  oonour  in 
the  conclusion  of  the  judge  below  that  appellants 
should  not  be  limited  to  the  amount  appellee  re- 
ceived for  the  land.  He  rented  it  at  public  outcry,  and  in 
large  bodies,  at  less  than  'the  clear  preponderance  of  the 
evidence  shows  was  a  fair  rent.    By  the  judgment  of  the 
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coart  it  had  been  determined  that  appellant  Turner  was 
entitled  to  redeem  'the  land,  and  to  have  possession,  upon 
payment  to  the  appellee  of  the  amount  due  him,  which  was 
about  118,000,  of  which  |13,236  was  bearing  interest  at 
8  2-3  per  cent,  and  |3,181  at  10  per  cent.  Turner  was  kept 
out  of  possession  for  four  years  by  reason  of  the  bond  sued 
on,  and  at  the  end  of  that  time  had  to  pay  appellee  the 
amount  due  him,  with  interest  at  these  rates  for  the  time, 
besides  the  cost  of  action.  Under  siich  circumstan- 
ces, we  think  appellee  should  be  held  responsible 
to  Turner  for  such  rent  as  he  might  have  real- 
ized from  the  place  by  diligence,  and  for  any  damages 
done  to  the  property  by  appellee's  improper  management 
of  it. 

The  proof  for  appellants  shows  that  the  timbered 
land  was  set  more  or  less  in  grass,  and  they  claim  that  it 
was  worth  for  pasturage  at  least  |1  an  acre.  On  the  other 
hand,  the  proof  for  appellee  shows  that  the  grass  was  only 
in  patches,  that  the  bushes  on  much  of  the  land  were  very 
thick,  and  that,  in  the  condition  and  situation  of  the  land,  it 
could  not  reasonably  be  rented  so  as  to  bring  in  anything. 

The  discrepancy  in  the  testimony  of  the  witnesses  as  to 
tthe  fair  value  of  the  rent  may  perhaps  be  accounted  for,  in 
a  large  measure,  from  the  fact  that  some  had  in  mind  its 
intrinsic  value,  and  others  what  it  would  have  been  practi- 
cable to  realize  from  it,  considering  the  situation  of  the 
land,  the  amount  to  be  rented,  and  'the  diflSculty  of  renting 
it  in  small  bodies  without  more  tenant  houses.  Under  all 
the  circumstances,  we  have  concluded  that  little 
onght  to  be  allowed  for  the  rent  of  the  itimbered  grass  land, 
on  account  of  the  difficulty  of  making  it  available.  The 
proof  shows  that  m  the  subrenting  a  great  deal  of  the  new 


Digitized  by 


Google 


468 KENTUCKY  REPORTS,  [Vol.  106 

Turner,  &c.,  v.  Johnson. 

plow  lauds  was  put  at  {2  an  acre,  and  that  there  was  diffl- 
cuky  in  renting  for  its  full  value  such  a  large  body  of  land 
as  this — especially  the  grass  land — with  no  more  fences  or 
houses  than  this  had  on  it  Considering  all  the 
facts,  we  have  reached  the  conclusion  that,  taking 
it  one  year  with  another,  f;2  an  acre  for  the  new 
plow  land,  and  |1  an  acre  for  the  old  plow  land  and  the 
open  grass  land,  considered  as  a  whole,  will  be  a  fair  rent 
Figuring  out  the  rent  on  this  basis,  we  have  made  it  about 
the  same  as  the  circuit  judge,  and  "^o  adopt  his  figures  for 
the  rent  of  the  land.  We  also  concur  in  his  conclusion 
that  appellee  should  not  be  allowed  any  credits  for  the  ex- 
pense of  renting  out  the  land  or  collecting  the  money. 

It  was  the  du»ty  of  appellee  to  use  the  property  and  take 
care  of  it  just  as  a  prudent  owner  would  use  his  own  prop- 
erty. It  was  waste  to  fail  to  keep  it  in  reasonable  repair. 
The  rule  of  care  required  in  this  case  is  different  from  that 
reqaired  of  an  occupant  seeking  a  rescission  where  he  is 
not  in  fault  as  to  the  holding.  Appellee  was  in  'the  wrong, 
and  if,  while  he  held  the  property  by  means  of  the  machin- 
ery of  the  law,  he  let  it  go  to  waste  for  lack  of  the  atten- 
tion that  a  prudent  owner  would  give  his  own  property,  he 
is  responsible  for  the  damages  thereby  resulting  to  appel- 
lants. It  was  his  duty  to  see  that  the  tenants  took  proper 
care  of  the  property,  and  that  no  waste  was  done  by  them 
or  by  the  railroad  comi>any  while  it  was  held  by  him. 

The  proof  is  very  conflicting  as  to  'the  condition  of  the 
land  when  the  bond  was  given  and  its  condition  at  the  time 
that  the  property  was  turned  over  to  appellant  Turner  in 
1899.  The  proof  for  appellants  shows  that  it  was  very 
much  damaged  during  this  interval-  The  proof  for  appel- 
lee is  to  the  effect  that  there  was  little  or  no  damage  to  the 
property.    A  jury  to  whom  the  case  was  submitted  fixed 
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this  damage  at  |914.  We  have  conculded  that  this  verdict 
is  fnlly  sustained  by  the  evidence,  and  adopt  it  as  our  judg- 
ment on  this  branch  of  the  case,  to  be  allowed  as  of  da^te 
January  1,  1889,  and  to  bear  interest  from  that  time. 

We  have  no  doubt  that  the  witnesses  testifying  to  a 
much  larger  damage  than  this  spoke  truly;  but  a  large  part 
of  these  damages  was  necessarily  incidental  to  renting  the 
land  out  for  so  many  years,  and  its  mode  of  cultivation. 
Appellee  did  not  see  the  land,'  in  person,  from  the  year 
1885  until  the  year  1889.  The  proof  does  not  show  that  he 
had  any  agent  «there  who  exercised  such  care  for  the  prop- 
erty as  the  owner  of  it  would  ordinarily  exercise.  The  ten- 
ants seem  to  have  been  left  largely  to  follow  their  own  in- 
clinations, and  it  would  seem  that  a  part,  at  least,  of  the 
damages  done  by  the  railroad  would  not  have  occurred  if 
such  care  had  been  exercised  by  appellee  as  farmers  usually 
exercise  under  such  circumstances.  The  fencing  was  in 
very  bad  condition  when  the  property  was  delivered  to  ap- 
pellant Turner.  The  houses  had  been  neglected  and  al- 
lowed to  suffer  from  want  of  repairs,  and  the  mode  of  cul- 
tivation of  ♦the  land  and  the  treatment  of  the  fences  by  the 
•tenants  could  never  have  occurred  if  the  party  in  charge 
of  the  property  had  exercised  such  care  as  the  owners  of 
such  property  usually  exercise.  The  evidence  justifies  a 
larger  allowance,  but,  as  the  jury  fixed  the  amount  indi- 
cated, we  have  concluded  to  follow  their  finding. 

The  proof  shows  that  the  rent  was  made, payable  at  the 
time  the«taxes  were  due.  The  court  below  appears  to  have 
fixed  correctly  the  amount  paid  for  taxes  by  appellee.  He 
properly  credited  appellee  by  these  amounts,  as  the  taxes 
on  the  land  had  to  be  paid,  and  it  was  immaterial  to 
Turner  whether  they  were  paid  by  him  or  appellee.  Prom 
the  rent  for  each  year  as  fixed  above,  'the  taxes  for  that 
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year  should  be  deducted,  and  interest  counted  on  the  bal- 
ance from  the  first  of  January  of  the  next  year. 

The  proof  does  not  sustain  the  allowance  to  appellee  of 
the  Martin  debt.  The  circumstances,  the  written  assign- 
ment on  the  stock  and  the  weight  of  the  evidence,  all  show 
that  .the  stock  was  assigned  in  payment  of  this  judgment, 
and  not  as  collateral  security  for  it.  The  court  erred  in 
allowing  appellee  this  credit,  and  it  will  be  omitted  in  en- 
tering judgment  on  the  return  of  the  case. 

The  refusal  of  the  court  below  to  allow  appellee  credit 
for  the  fill  compound  interest  paid  on  the  Greene  judg- 
ment is  earne&tly  complained  of,  but  it  seems  to  us  that  in 
this  the  court  ruled  properly.  Appellants  declined  to  plead 
usury.  The  proof  did  not  show  want  of  consideration  for 
the  promise  contained  in  the  note,  and  the  understanding 
about  not  collecting  the  money  according  to  the  terms  of 
the  writing  seems  to  have  been  largely  a  reliance  on 
Greene's  liberality,  without  any  consideration  supporting  it 
He  declined  'to  take  the  note  without  this  stipulation  in  it, 
and,  when  the  money  was  not  paid  to  him  in  the  absence 
of  a  plea  of  usury  he  might  have  collected  the  debt,  with 
interest,  according  to  the  «terms  of  the  writing.  The  court 
properly  allowed  appellee  credit  for  the  attorney's  fee 
paid  in  the  railroad  case,  for  it  was  necessary  for  him  to 
employ  counsel  in  that  matter;  and  he  properly  declined 
to  allow  appellant  Turner's  fees  and  expenses  in  defend- 
ing the  appeal  in  Missouri.  These  are  not  covered  by  the 
»terms  of  the  bond. 

But  the  court  erred  in  his  manner  of  stating  the  account. 
He  allowed  apj)ellants  and  appellee  each  interest  on  their 
respective  claims  from  the  time  they  accrued  to  the  date 
of  the  judgment.  This  was  prejudicial  »to  appellants,  68- 
pedally  in  view  of  the  fact  that  a  part  of  appellee's  claims 


Digitized  by 


Google 


Vol.  106] JANUARY  TERM,  1899.  471 

Turner,  Ac,  y.  Johnson. 

were  bearing  interest  at  a  greater  rate  than  6  per  cent. 
The  interest  on  the  Samoels  debt  of  f437.76  should  be 
counted  at  8  per  cent,  from  July  16,  1886,  to  December  18, 
1888,  when  appellee  purchased  it,  and  the  amount  then  due 
on  this  debt  should  be  credited  as  of  that  date  on  the 
amount  owing  by  appellee  for  rent.  In  the  same  way,  the 
interest  on  the  Bourne  judgment  should  be  counted  to  No- 
vember 1,  1888,  and  credited  as  of  that  date  on  the  ac- 
count. Tie  McNamara  judgment  should  be  credited  with 
the  interest  due  January  7,  1889,  and  the  John  D.  Perry 
judgment,  May  19,  1891.  The  cost  in  the  Superior  Court 
should  be  credited  as  of  date  it  was  due.  And,  sub- 
ject to  these  credits,  interest  should  be  counted  in  favor 
of  appellants,  as  in  partial  payments,  down  to  January  8, 
1892;  and  after  deducting  from  the  sum  then  due  the 
amount  then  paid,  |4,403.59,  appellants  should  have  inter- 
eat  on  the  balance  due  them  from  that  date  until  it  is  paid. 
The  |50  paid  Thomas  E.  Turner  for  his  fee  should  be  cred- 
ited, as  of  date  January  1,  1887,  on  the  rent  then  due. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  enter  a  judg- 
ment in  conformity  to  this  opinion. 

We  see  no  error  in  the  judgment  to  the  prejudice  of  ap- 
pellee, and  on  the  cross  appeal  it  is  affirmed; 
CHIEF  JUSTICE  HAZELRIGG  i^or  siniNO.. 
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Case  56— ACTION  ON  jfcONTRACT— Apbil  27. 

Snlith  V.  Robertson,  Etc. 

APPEAI.  FBOIC  PAYETTE  CIBCUTT  COUBT. 

OoNTBACTS — ^Against  Pubuo  Pouct — ^Uniicensed  Staixion. — ^Thk 
owner  of  an  unlicensed  stallion  may  not  maintain  an  action  for 
the  seryice  of  such  stallion. 

WEBB  &  FARHELL  fob  the  appellant.     (Brief  not  in  the  record.) 

No  APPEABANCE  FOB  THE  APPELLEE. 

JUDGE  OUFFT  DELnrsBED  the  opinion  of  the  coubt. 

It  is  substantially  alleged  in  the  petition  in  this  action 
that  in  the  year  1895,  the  plaintiff,  Smith,  was  the  owner 
of  a  stallion  known  as  Imp.  Deceiver;  and  that  the 
defendants,  George  L.  and  Eva  M.  Robertson,  were  the 
owners  of  a  chestnut  mare,  and  that  by  agreement  between 
plaintiff  and  defendants  said  mare  was  bred  to  the  said 
stallion,  and  that  by  the  terms  of  said  agreement  de- 
fendaikts  promised  and  agreed  to  pay  plaintiff  the  sum 
of  fl50  for  the  services  of  said  stallion,  to  be  due  and 
payable  when  said  mare  had  a  foal  by  said  stallion;  that 
upon  the  3d  of  April,  1896,  said  mare  produced  a  foal,  the 
get  of  said  stallion;  and  that  the  services  of  said  stallion 
were  worth  the  sum  of  fl50,  which  sum  the  defendants 
promised  »to  pay  for  a  foal.  The  plaintiff  claimed  a  lien 
upon  said  colt,  and  instituted  this  action  to  obtain  a  judg- 
ment against  the  defendants,  and  for  an  enforcement  of 
their  lien  upon  said  colt. 

The  first  paragraph  of  the  answer  pleaded  a  defect  of 
parties,  alleged  that  the  stallion  "Imported  Deceiver*'  was 
owned  by  Samuel  Smith,  S.  C.  Lyon,  Nat  Pettit,  and  others, 
unknown  to  the   defendants,  and  that  plaintiff.   Smith, 
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owned  only  one-eighth  interest  in  said  horse;  hence  they 
prayed  that  plaintiff's  petition  be  dismissed.  In  the  sec- 
ond paragraph  it  was  pleaded,  in  substance,  that,  when 
said  colt  got  by  said  stallion  was  foaled,  defendants  should 
have;  an  option  either  to  give  to  the  owners  of  said  stallion 
one-half  interest  in  said  foal  at  weaning  time,  or  pay  to  the 
owners  the  sum  of  |150,  and  that  they  determined,  instead 
of  paying  the  |150,  to  give  said  plaintiff  and  his  associates 
one-half  interest  in  said  colt,  and  so  notified  plaintiff  about 
the  1st  of  May,  1896,  and  alleged  that  they  were  now  will- 
ing and  able  to  do  so.  In  the  third  paragraph  it  is  substan- 
tially alleged  tha«t  the  plaintiff  nor  any  of  his  associates 
had  paid  any  license  fee  in  Jessamine  county,  where  said 
stallion  was  during  the  season  of  1895,  and  relied  upon  the 
statute  in  such  cases  made  and  provided  in  bar  of  plain- 
tiff's right  to  recover. 

The  court  overruled  the  plaintiff's  demurrer  to  the  first 
and  second  paragraphs  of  the  answer,  but  sustained  the 
demurrer  to  the  third  paragraph. 

The  reply  may  be  treated  as  a  traverse  of  the  remaining 
paragraphs  of  the  answer,  and  also  showed  a  right  of  plain- 
tiff to  recover  the  f  150  under  an  arrangement  between  him- 
self and  the  other  joint  owners,  providing  the  same  could, 
in  law,  be  collected.  The  rejoinder  may  be  treated  as  a 
traverse  of  the  reply. 

After  the  issues  were  fully  made  up,  and  proof 
taken,  the  court  adjudged  in  favor  of  the  defend- 
ants, and  dismissed  the  petition  of  plaintiff,  and  from  that 
judgment  this  appeal  is  prosecuted. 

It  i&i  insisted  for  appellant  that  'the  burden  of  sustaining 
the  agreement  between  the  parties  as  to  the  option  of  de- 
fendants  to  give  plaintiff  one-half  interest  in  the  coW  in- 
stead of  paying  |150  is  upon  the  defendants,  and  that  they 
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have  totally  failed  to  sustain  the  defense  bj  even  a  pre- 
ponderance  of  the  evidence. 

The  question  first  to  be  disposed  of  is  as  to 
the  correctness  of  the  ruling  of  the  court  in  sus- 
taining the  demurrer  to  the  third  paragraph  of  the 
defendants'  answer;  in  other  words,  the  main  question 
for  decision  in  this  case  is  whether  the  owner  of  a  stallion, 
who  has  not  procured  a  license  to  stand  same,  can  recover 
for  the  services  of  the  stallion. 

It  is  not  disputed  but  what  the  Kentucky  Statutes  re- 
quire license  to  be  paid  by  all  persons  who  »tand  stal- 
lions for  hire;  and  it  is  further  provided  by  law  that,  if 
a  person  is  engaged  in  such  business  without  license,  he 
is  liable  to  a  fine  of  not  less  than  $50  nor  more  than  f  1,000. 
But  it  is  suggested  that  the  statute  in  question  is  a  statute 
for  revenue,  and  not  for  any  other  purpose,  and  that  a  con- 
tract for  the  services  of  an  unlicensed  stallion  may  never- 
theless be  collected,  although  a  penalty  is  denounced 
against  the  keeper  of  such  stallion  if  he  stands  the  same 
without  license.  This  question  is  discussed  in  Buckley  v. 
Humason  (Minn.),  16  Law  Rep.  Ann.,  423,  note  (s.  c,  52  N. 
W.,  385),  in  which  the  following  from  Mr.  Benjamin  is 
quoted  with  apparent  approval.    It  is  there  stated: 

That,  where  a  contract  is  prohibited  by  statute, 
it  is  immaterial  to  inquire  whether  the  statute  was  passed 
for  revenue  purposes  only,  or  for  any  other  object.  Sec- 
ondly. That,  when  the  question  is  whether  the  contract  has 
been  prohibited  by  statute,  it  is  material,  in  construing  it, 
to  ascertain  whether  the  Legisla«ture  had  in  view  solely  the 
security  and  collection  of  revenue,  or  had  in  view,  in  whole 
or  in  part,  the  protection  of  the  public  from  fraud  in  con- 
tracts or  the  promotion  of  some  object  of  public  policy. 
In  the  former  case  the  inference  is  that  'the  statute  was  not 


Digitized  by 


Google 


Yol.  106] JANUARY  TERM,  1899, 4^ 

Smith  y.  Robertson,  &c. 

intended  to  prohibit  contracts,  in  the  latter  that  it 
was.  Thirdly.  That  in  seeking  for  the  meaning  of  the  law- 
giver it  is  material  also  <to  inquire  whether  the  penalty  is 
imposed  once  for  all  on  the  offense  for  failing  to  comply 
with  the  requirements  of  the  statute,  or  whether  it  is  a 
recurring  penalty  repeated  as  often  as  the  offending  party 
may  have  dealings.  In  the  latter  case  the  statute  is  in- 
tended to  prohibit  contracting,  and  the  contract  is  there- 
fore void;  but  in  the  former  case  such  is  not  the  intention, 
and  the  contract  will  be  enforced* 

Section  4201,  c.  108,  Kentucky  Statutes,  provides: 
"Any  person  who  shall  engage  in  any  business,  or  sell  or 
offer  to  sell  any  article  on  which  a  license  is  required  be- 
fore procuring  a  license,  and  paying  the.  tax  thereon  as  re- 
quired by  law,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  be  fined  not  less  than  |50  nor  more  than 
f  1,000  for  each  offense,  unless  otherwise  specially  provid- 
ed." 

It  will  be  seen  from  this  statute  that  a  person  furnishing 
the  services  of  an  unlicensed  »tallion  for  hire  or  compen- 
sation would  be  liable  to  indictment,  and  subject  to  a  fine 
for  each  offense.  Each  contract  or  service  so  rendered  or 
performecT  would  evidently  be  a  separate  offense,  hence  it 
seems  that  such  action  would  bring  the  offending  party 
within  the  rule  announced  above. 

In  section  547,  Bishop  on  Contracts,  it  is  said:  "And 
the  rule  is  that,  when  the.  statute  forbids  a  particular  busi- 
ness generally,  or  to  unlicensed  persons,  any  contract  made 
in  such  business  by  one  not  authorized,  or  made  with  the 
view  of  violating  the  statute,  is  void.  Within  this  princi- 
ple is  the  sale  of  goods  to  be  used  in  the  business  from  one 
who  has  knowledge  of  the  proposed  use.'' 

And  in  section  S49  it  is  said:    'The  law,  for  convenience 
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for  adaptation  to  our  infirmities,  and,  to  some  degree,  from 
necessity,  has,  besides  its  doctrine  of  fundamental  right, 
rules  more  or  less  technical,  and  a  policy  of  the  like  sort 
So  it  must  refuse  to  enforce — or,  in  other  •words,  it  must 
hold  void — contracts  which  violate  such  rules  or  policy.  A 
fortiori,  it  can  not  recognize  as  valid  any  undertaking  'to 
do  what  fundamental  doctrine  or  legal  rule  directly  for- 
bids. Nor  can  it  give  effect  to  any  agreement  the  making 
whereof  was  an  act  violating  law.  So  that,  in  short,  all 
stipulations  to  overturn,  or  in  evasion  of,  what  the  law  has 
established;  all  promises  interfering  with  the  working  of 
the  machinery  of  the  government  in  any  of  its  depart- 
ments, or  in  obstructing  officers  in  their  official  acts,  or  cor- 
rupting them;  all  detrimental  to  the  public  order  and  pub- 
lic good,  in  such  manner  and  degree  as  the  decisions  of  the 
courts  have  defined;  all  made  to  promote  what  the  stat- 
ute has  declared  to  b^  wrong — are  void.  If  the  court 
should  enforce  them,  it  would  employ  its  funotions  for  un- 
doing what  it  was  established  to  do.  The  act  would  be  in 
the  nature  of  suicide." 

In  Wood  V.  Armstrong,  54  Ala.,  150,  25  Am.  Rep.,  671,  it 
is  said:  **Where  a  statute  pronounces  a  penalty  for  the 
act,  a  contract  founded  on  such  act  is  void,  although  the 
statute  does  not  pronounce  it  void,  or  expressly  prohibit 

On  page  675  of  25  Am.  Rep.,  a  number  of  English  author- 
ities are  referred  to.  Law  v.  Hodgson,  2  Camp.,  147,  was 
an  action  for  the  value  of  bricks  smaller  than  the  statutory 
dimensions,  and  the  statute  simply  fixed  a  penalty  for  vio- 
lation. The  statute  only  declared  that  bricks  shall  be 
made  of  certain  dimensions.  Lord  Ellenborough  said: 
"The  first  section  of  this  statute  [17  Geo.  III.  c.  42]  abso- 
lutely forbids  such  bricks  to  be  made  for  sale.    There  the 


Digitized  by 


Google 


Vol,  106] JANUARY  TERM,  1899, 477 

Smith  v.  Rcdsertfion,  Ac 

plaintiff,  in  making  the  bricks  in  question,  was  guiky  of 
an  absolute  breach  of  the  law,  and  he  shall  not  be  permit- 
ted to  maintain  an  action  for  their  value." 

Brown  v.  Duncan,  10  Barn.,  &  C,  93,  was  an  action  on 
guaranty  for  sales  of  liquors  which  were  distilled  without 
license  under  a  statu»te  which  fixes  a  penalty.  It  was  held 
that,  these  being  mere  revenue  regulations,  a  breach  did 
not  render  the  act  so  illegal  as  to  prevent  a  recovery  for 
sales.  The  case  was  distinguished  from  the  brick  case,  on 
the  ground  that  this  statute  was  only  to  protect  revenue, 
while  the  other  was  to  pro»tect  public  good. 

The  same  doctrine  was  announced  in  Johnson  v.  Hudson, 
11  East,  180,  in  respect  to  the  importation  of  tobacco. 

But  in  Cope  v.  Rowlands,  2  Mees.  &  W.,  157,  this  distinc- 
tion is  overruled,  the  court  saying  that,  if  a  contract  be  ren- 
dered  illegal,  it  can  make  no  difference  in  point  of  law 
whether  the  statute  which  made  it  so  has  in  view  the  pro- 
tection of  the  revenue,  or  any  other  objeet. 

In  Drury  v.  Defontaine,  1  Taunt.  136,  Mansfield,  C.  J., 
Baid:  "If  any  act  is  forbidden  under  a  penalty,  a  contract 
to  do  it  is  now  held  void." 

The  statute  of  New  York  forbids  the  transaction  of  busi- 
ness in  the  name  of  a  partner  no»t  interested  In  the  firm, 
and  requires  that  the  .  designation  "Co."  or  "Company" 
shall  represent  an  actual  partner,  and  violation  of  this 
statute  is  made  a  misdemeanor,  punishable  by  fine. 
Under  this  statute  it  was  held  that  all  contracts  in  viola- 
tion of  it  were  absolutely  void.  Swords  v.  Owens,  43  How., 
Prac,  176. 

To  the  same  effect  is  the  decision  of  Hallett 
T.  Novionj  14  Johns.,  273.  Many  other  decisions  to  the 
same  effect  are  found  in  .the  subsequent  pages  of  the  vol- 
nine  hereinbefore  referred  to. 
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Vanmeter  v.  Spurrier,  94  Ky.,  22,  [21  S.  W.,  337], 
was  an  aotion  brought  by  Spurrier,  etc.,  on  a  note 
given  to  the  Thompson  &  Edwards  Pertilizer 
Company  by  Vanmeter  and  others,  the  consideration 
being  commercial  fertilizer  sold  and  delivered  in 
sacks  to  the  purchaser.  Two  distinct  grounds  of  defense 
are  stated  in  the  answer,  which  is  also  made  a  counter- 
claim. The  second  defense  was  that  by  reason  of  the  n<m- 
compliance  with  the  provisions  of  an  act  to  regulate  the 
sale  of  fertilizers  in  this  Commonwealth,  and  to  protect 
agriculturists  in  the  use  of  fertilizers,  approved  April  3, 
1886,  'the  note  is  void,  and  unenforceable.  The  statute  re- 
quired certain  things  to  be  done  by  the  seller  of  fertilizers, 
and  a  further  provision  of  the  statute  provided  that  any 
vendor  of  any  commercial  fertilizer  who  shall  sell  or  offer 
for  sale  such  fertilizers  without  first  previously  complying 
with  the  provisions  of  'the  act  shall,  upon  indictment,  and 
upon  being  found  guilty,  be  fined  |100  for  each  violation 
or  evasion.  It  further  provided  that  the  director  shall 
receive,  for  analyzing  the  fertilizer,  and  fixed  his  services 
at  the  sum  of  ?15,  etc.  It  was  further  provided  that  the 
director  should  pay  all  such  fees  into  the  treasury  of  the 
Agricultural  or  Mechanical  College  of  Kentucky,  to  be  used 
for  the  purpose  of  meeting  the  legitimate  expenses  of  'the 
station,  etc.  The  court,  in  discussing  the  several  questions 
involved  said:  "It  is  admitted  that  the  retail  price  of  the 
fertilizers  sold  to  the  appellants  was  worth  over  ten  dollars 
per  ton,  and  that  no  one  of  the  packages  had  attached  to  it 
the  sale  label,  as  required  by  section  3  of  the  statute;  and' 
the  main  question,  therefore,  is  whether  the  contract  sued 
on  is,  by  reason  of  such  non-compliance  with  and  disregard 
of  the  statute,  void  and  unenforceable. 

It  is  too  well  settled  for  argument  that  a  contract  pro- 
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bibited  by  statute  will  not,  nor  should  be,  enforced  by  th(» 
court.  But  whether  the  contract  has  been  prohibited 
sometimes  depends  upon  construction  of  such  statutes 
when  not  clear  in  meaning,  and  we  will  at  present  assume 
that  such  is  the  case." 

The  court  then  proceeded  to  quote  from  Benjamin  on 
Sales,  which  substantially  embodies  the  quotation  herein 
made  from  16  Law  Rep.  Ann.  [423].  The  court  then  said: 
'^Tested  by  either  one  of  these  rules,  the  statute  in  ques- 
tion would  have  to  be  construed  as  intended  to  prohibit 
the  contract  in  case  of  non-compliance  with,  or  breach  of, 
its  provisions;  for  the  Legislature  had  in  view,  when  en- 
acting it,  not  only  the  security  and  collection  of  the  reve- 
nue, even  partly;  but  had  in  view  the  protection  of  the  pub- 
lic from  fraud  in  contracts  for  sale  of  fertilizers;  and  it 
is  expressly  provided,  in  section  4,  the  fine  shall  be  imposed 
for  each  violation  or  evasion  of  the  aot. 

"In  Lindsey  v.  Rutherford,  17  B.  Mon.,  248,  the  following 
proposition,  stated  in  Chitty  on  Contracts,  was  referred  to 
with  approval:  'A  contract  is  void  if  prohibited  by  stat- 
ute, 'though  the  statute  only  inflicts  a  penalty,  because  such 
penalty  implies  a  prohibition.  If  the  contract  be  illegal, 
it  makes  no  difference,  in  point  of  law,  whether  the  statute 
which  makes  it  so  has  in  view  the  protection  of  the  reve- 
nue, or  any  other  object.' 

"But  it  was  nevertheless  there  held  that  contracts  for 
sale  and  purchase  of  bills  of  exchange  were  not  prohibited 
by  the  statute  then  under  consideration,  which  required 
each  person  conducting  the  business  of  brokers  or  ex- 
change dealers  to  obtain  a  license,  under  penalty  of  a  fine; 
the  court  being  of  opinion  that  the  statute  was  to  raise 
revenue,  not  to  strike  a  blow  at  the  business. 

^^ut    neither   the   conclusion    in   that    case   nor    rea- 
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son  for  it  affects  the  question  before  us;  for 
there  is  a  marked  difference  between  a  statute 
the  prime  or  sole,  purpose  of  which  is  to  secure 
or  raise  revenue  by  a  license  tax,  and  one  enacted  to 
protect  the  public  against  fraudulent  sale  of  goods  or  for 
other  reason  of  public  policy.    .    .    . 

That  a  penalty  implies  prohibition  in  such,  case  as  this, 
though  there  be  no  prohibitory  words  in  the  statute,  has 
been  decided,  not  only  by  this  court  in  landsey  v.  Ruther- 
ford, but  by  numerous  courts  in  England,  as  well  as  in  this 
country."  • 

The  court  then  quotes  with  approval  from  the  case  of 
Woo3  V.  Armstrong,  54  Ala.,  — ,  heretofore  referred  to. 
From  an  early  period  of  the  history  of  this  country  persons 
desiring  to  stand  a  stud  horse  were  required  to  obtain  a  li- 
cense, and  a  penalty  denounced  against  them  for  engaging 
in  such  business  without  license,  and  it  can  hardly  be  as- 
sumed  that  the  sole  purpose  was  to  raise  revenue,  but  man- 
ifestly one  of  the  objects  wtis  to  encourage  men  to  procure 
and  stand  a  superior  breed  of  horses  by  excluding  owners 
of  inferior  stock  from  engaging  in  such  business,  unless 
they  would  in  like  manner  procure  a  license;  it  being  rea- 
sonably presumed  that  the  owner  of  inferior  stock  would 
hardly  be  able  to  obtain  suflQcieivt  custom  to  justify  him  in 
licensing  his  horse. 

In  view  of  the  authorities  and  reason  heretofore  given, 
we  are  of  the  opinion  that  no  compensation  can  be  recov- 
ered for  the  services  of  the  stallion  without  his  owner  or 
keeper  has  procured  a  license  as  provided  by  law. 

This  conclusion  dispenses  with  the  necessity  of  consider- 
ing whether  the  testimony  in  this  case  sustains  the  finding 
of  the  court  below  upon  the  issues  presented,  for  it  clearly 
appears  from  the  proof,  aa  well  as  from  the  rejected  plead- 
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ing,  that  no  such  license  had  been  procured  licensing  the 
stallion  as  required  by  law;  hence  it  is  immaterial  whether 
the  judgment  of  the  coui>t  below  was  predicated  upon  a 
correct  view  of  the  law  or  not,  its  judgment  being  in  fact 
correct,  and  in  accordance  with  the  law  of  the  case.  The 
judgment  is  therefore  affirmed. 


Case  56— LANDLORD  AND  t'BNANT— Apbil  28. 

Meyer  Bros.'  Assignee  y.  Gaertner. 

▲PFEAIi  FBOM   CHANCERY  DIVISION,   JEFFERSON   CIRCUIT  COURT. 

Landlord  and  Tenant — ^Liability  of  Assignee  of  Tenant. — An  as- 
signee of  a  lease  who  takes  his  assignment  with  the  landlord's 
consent  becomes  liable  for  the  rent  subsequently  accruing  with 
a  lien  for  its  enforcement  for  one  year's  rent,  and  this  liability 
can  not  be  put  o£F  by  him  by  an  assignment  of  the  remainder 
of  the  term. 

SAMUEL  A.  LEDERMAN  for    appellant,    and  for    appellee    on 

CBOSS-APPEAL. 

1.  An  assignment  of  an  unexpired  term  in  a  lease  without  the  land- 

lord's consent  even  against  an  express  provision  in  the  lease 
against  assigning  over  without  such  consent  is  voidable  only 
and  can  be  taken  advantage  of  by  the  landlord  only  by  his  re- 
entry and  the  declaring  of  a  forfeiture.  Taylor  Landlord  ft 
Tenant,  yoL  2,  sec.  492;  Chautauqua  Assembly  y.  Ailing,  46 
Hun,  582;  Ready  v.  Amer.  Brewing  Co.,  60  111.  App.,  50; 
Webster  v.  Ingalls,  104  III.,  170;  Shattuck  v.  Lovejoy,  8  Gray, 
204;.Sayles  v.  Kerr,  38  N.  Y.  S.,  880. 

2.  One  not  a  party  to  a  contract  within  the  statute  of  frauds  can 

not  plead  the  statute.  Kleeman  v.  Collins,  9  Bush,  466;  Craw- 
ford v.  Woods,  6  Bush,  203;  Clary  v.  Marshall,  5  B.  M.,  272; 
Woods'  Statute  of  Frauds,  p.  878;  Browne  Stat,  of  Frauds,  sec. 
135. 

3.  An  assignment  of  a  lease  is  the  transfer  of  the  entire  term,  no 

reversion  remaining  in  the  assignor.  Taylor  Landlord  &  Ten- 
ant, vol.  2,  sec.  426;  Cox  v.  Fenwick,  4  Bibb.,  538. 

4.  An  assignee  of  a  term  of  rental  is  liable  only  in  respect  of  his 
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possession.  He  bears  the  burden  while  he  enjoya  the  benefit. 
Taylor  Landlord  ft  Tenant,  vol.  2,  sec.  449. 

5.  An  assignee  of  a  term  of  rental  may  always  discharge  himself 
'    from  liability  for  subsequent  breaches  in  respeet  to  rent,  as 

well  as  to  other  covenants,  by  assigning  over,  though  it  be  done 
for  the  express  purpose  to  get  rid  of  his  responsibility  and  al- 
though the  second  assignee  neither  takes  possession  nor  re- 
I  ceives  the  lease.  Taylor  Landlord  ft  Tenant,  vol.  2,  sec.  452; 
Wood,  Landlord  ft  Tenant,  1881,  ed.,  p.  546;  Trabue  v.  McAdama, 
8  Bush,  781;  Muldoon  v.  Hite,  6  Ky.  Law  Rep.,  663;  Ready  v. 
Am.  Brew.  Co.,  60  111.  App.,  50;  Tiwals  v.  Iffland,  39  Pac,  102. 

6.  The  provisions  of  the  statute  relating  to  landlord  and  tenant 

give  to  a  particular  class  of  persons  advantage  not  enjoyed  by 
any  other  class  in  the  community.  They  are  creatures  of  the 
statutes,  their  enforcement  is  by  a  summary  proceeding,  and 
they  must  be  therefore  strictly  construed.  Oedge  v.  Schoen- 
berger,  83  Ky.,  92;  Stone  v.  Bohm,  79  Ky.,  147;  Petry  v.  Ran- 
dolph, 85  Ey.,  356. 

7.  An  act  in  derogation  of  the  common  law  should  be  strictly  con- 

strued and  strictly  pursued,  and  the  party  seeking  the  benefit 
of  it  must  bring  himself  clearly  within  not  only  the  spirit  and 
meaning  but  the  letter  (tt  the  act.  He  can  take  nothing  by  in- 
tendment. Ball  V.  Lastinger,  71  Ala.,  678;  Hollman  v.  Bennett, 
44  Miss.,  322;  Sutherland  on  Stat  Con.,  sees.  392,  393. 

8.  Under  the  rules  of  strict  construction  of  statutes  an  assignee  of 

an  unexpired  term  in  a  lease  is  not  Included  within  the  opera- 
tion of  the  terms  of  sec.  2317  of  the  Kentucky  Statutes,  chapter 
75,  title  Landlord  and  Tenant;  Ky.  Stats.,  sees.  2305,  2307,  2316, 
2317;  Dishall  v.  Dandridge,  51  Miss.,  55;  Trabue  v.  Mc Adams,  8 
Bush,  75;  Muldoon  v.  Hite,  6  Ky.  Law  Rep..  663. 

9.  The  distinction  between  the  words  "under  tenant"  and  "assig- 

nee" is  fixed  and  definite.  These  words  are  legal,  technical 
terms,  each  having  a  distinct  definite  meaning  in  law  which  we 
must  presume  the  Legislature  was  familiar  with  when  it  en- 
acted sec  2317.  An  "assignee"  is  always  an  "assignee;"  an 
"under-tenant"  is  never  an  "assignee,"  but  always  a  "sub- 
tenant" or  "sub-lessee."  Taylor  Landlord  ft  Tenant,  vol  2,  sees. 
448,  449;  Idem,  vol.  2,  sec.  109;  Woods'  Landlord  ft  Tenant, 
1881  ed.,  pp.  132,  133,  sees.  94  and  95. 

10.  An  assignment  of  his  term  by  a  tenant  and  delivery  of  posses- 
sion of  the  premises  destroys  his  privity  of  estate  with  the  land- 
lord but  the  privity  of  contract  between  them  remains  intact 
Taylor  Landlord  ft  Tenant,  vol.  2,  sec.  436;  Ready  y.  Amer. 
Brew.  Co.,  60  111.  App.,  50. 

11.  The  words  in  sec.  2317  "and  such  lien  shall  not  be  for  more 
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than  one  year's  rent  due  and  to  become  due*'  do  not  give  an 
absolute  lien  to  the  landlord  for  one  year's  rent  due  and  to  be- 
come due,  but  are  words  of  limitation  marking  the  utmost 
limit  within  which  a  lien  can  exist,'  and  this  lien  can  be  for  no 
longer  period  than  that  of  the  rental.  Black  on  Inter^  p.  149 
and  286. 

KOHN,  BAIRD  &  SPINDLE,  OF  counsel,  for  appellant. 

On  cross-appeal,  counsel  cited:  Ky.  Natl.  Bank  v.  LouisTille  Bag- 
ging Co.,  98  Ky.,  381;  Loth,  &c.,  v  Carty,  85  Ky.,  591;  Civil 
Code,  sees.  645,  646,  696. 

C.  B.  SETMORE,  fob  the  afpeli£E.     (Brief  withdrawn.) 

LBWIS  M.  DEMBITZ  on  same  side. 

1.  It  is  immaterial  whether  Meyer  Bros,  were  assignees  or  under- 

tenants of  Gaertner.  If  assignees,  with  the  consent  of  Gaertner 
they  became  tenants  and  directly  liable;  if  they  were  under- 
tenants, their  property  became  liable  by  virtue  of  sec.  2317  of 
the  Statutes. 

2.  The  Trust  Company  by  assigning  to  KUng  Is  estopped  from  deny- 

ing that  Meyers  Bros,  were  assignees  and  tenants  at  the  date 
of  the  deed  of  trust. 

3.  An  assignee  of  a  lease  is  a  tenant  to  all  intents  and  purposes. 

The  original  lessee  may  still  be  liable  upon  his  covenant,  but 
the  Q^slgnee  is  liable  by  reason  of  his  occupation.  Taylor 
Landlord  ft  Tenant,  fiecs.  16,  109;  Hicks  v.  Downing,  1  Ld.  Ray- 
mond, 99;  Parmenter  y.  Webber,  8  Taunt,  598;  Hume  v, 
Hendrickson,  100  N.  Y..  17. 

4.  The  word  "tenant"  in  the  Statute  embraces  assignee  as  well  as 

an  original  lessee.    Ky.  Stats.,  sees.  2305,  2307,  2317. 

5.  The  trick  of  assigning  the  lease  to  Morris  Kling  is  wholly  out  of 

place  in  the  whole  business,  for  it  can  only  have  the  effect  of 
relieving  the  trust  company  from  personal  liability  and  this 
the  appellee  does  not  ask. 

6.  It  might  be  considered  a  hardship  that  the  goods  of  an  under- 

tenant who  may  have  rented  the  house  for  a  single  month, 
should  be  bound  for  the  rent  which  the  intermediate  landlord 
is  bound  under  the  laws  for  a  whole  year,  but  the  Statute  can 
not  be  construed  away  by  reason  of  this  harshness;  for  it  is 
only  a  partial  recognition  of  the  old  medieval  law  which  makes 
anything  on  the  premises,  even  the  goods  of  a  stranger,  ex- 
cept in  a  few  enumerated  cases,  subject  to  the  landlord's  dis- 
tress; and  of  the  statute,  9  George  2,  giving  the  landlord  the 
one  year's  Hen  on  all  goods  upon  the  premises,  which  statute 
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Gaertner's  landlord's  lien,  which  could  have  been  asserted 
if  no  assignment  had  ever  been  made  by  the  assignee  of 
the  term.  The  question  thus  presented  is  one  of  grea4:  in* 
terest,  and  has  been  elaborately  and  ably  briefed. 

It  seems  clear  that  the  assignment  by  Bosenberg  to 
Meyer  Bros,  in  violation  of  the  terms  of  the  lease,  as  it  was 
made  without  the  landlord's  consent,  was  voidable  only, 
and  could  be  taken  advantage  of  by  the  landlord  only,  by 
re-entry  and  declaration  of  forfeiture  of  the  lease.  (Tay- 
lor's Landlord  &  Tenant,  sec.  492).  It  is  equally  clear  from 
the  record  that  if  there  be  a  difference  between  an  assign- 
ment of  a  term,  in  whole  or  in  part,  and  a  subletting,  this 
was  an  assignment;  for  it  is  stipulated  in  the  agreed  state- 
ment of  facts  that  the  remainder  of  the  term  was  assigned. 
The  original  lessee  had  transferred  his  whole  estate, 
therefore,  and  had  no  reversion,  though  he  was  still  liable 
upon  his  covenant  to  pay  the  rent. 

There  was  no  privity  of  contract  between  the 
assignee  of  the  term  and  the  lessor.  It  is  in- 
sisted that,  as  assignee,  he  was  liable,  only  be- 
cause  of  his  possession,  and  so  was  only  liable. for  cove- 
nant's broken  while  he  remained  in  possession  of  the  prop- 
erty, and  for  such  rents  as  accrued  after  he  took  possess- 
sion. 

What  effect  does  the  assignment  over  by  the 
assignee  of  a  'term  have  upon  his  liability  for  rents 
to  become  due  thereafter?  The  rule,  in  the  ab- 
sence of  statutory  modification,  is  thus  stated  by 
Taylor  (volume  2,  section  452):  "An  assignee  may  always 
discharge  himself  from  liability  for  subsequent  breaches,  in 
respect  to  rent  as  well  as  to  other  covenants,  by  assigning 
over,  though  it  be  done  for  'the  express  purpose  of  getting 
rid  of  his  responsibility,  and  although  the  second  assignee 
neither  takes  possession  nor  receives  the  lease.    And  he 
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may  assign  to  a  beggar,  a  feme  covert,  or  to  a  person  who 
is  on  the  eve  of  quitting  the  country  forever,  provided  the 
assignment  shall  be  executed  before  his  depaivture,  and 
even  although  the  assignee  may  receive  from  the  assignor 
a  premium  as  an  inducement  to  accept  the  transfer.  The 
same  result  follows,  notwithstanding  the  assignment  of 
the  lease  remains  in  the  hands  of  the  solicitor  of  the  as- 
signor, who  has  a  lien  for  the  expenses  of  preparing  it,  or 
the  lease  contains  a  covenant  not  to  assign;  for  the  assign- 
ment destroys  the  privity  of  estate,  which  was  the  only 
ground  upon  which  the  assignee  was  liable,  and,  ^though  the 
tenant's  liability  on  his  covenant  to  pay  rent  may  subsist 
during  the  continuance  of  the  lease,  there  is  no  personal 
confidence  reposed  in  the  assignee  of  the  lease/^ 

The  question  presented,  therefore,  is,  has  this  rule  been 
modified  by  statute,  as  to  the  property  of  the  assignee  on 
the  premises?  The  statutes,  so  far  as  material  to  this  con- 
troversy, are  as  follows: 

"Rent  may  be  recovered  from  the  lessee  or  oth- 
er person  owning  it,  or  his  assignee  or  under-tenant,  or 
the  representative  of  either,  by  the  same  remedies  given 
in  the  preceding  sections.  But  the  liability  of  the  assignee 
OF  sub-tenant  shall  only  be  for  'the  rent  accrued  after  his 
interest  began." 

"A  distress  warrant  or  attachment  for  rent  shall 
bind,  and  may  be  levied  upon  any  personal  prop- 
erty of  the  original  tenant  found  in  the  county;  and  upon 
tile  personal  property  of  the  assignee  or  under-tenant  found 
on  the  leased  premises,  and  if  the  tenant  has  removed  his 
property  to  another  county  the  distress  or  attachment  may 
be  directed  to  such  county.'* 

"If  after  the  commencement  of  any  tenanoy,  a 
lien    be    created    upon    the    property    upon    the    leased 
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premises  liable  for  rent,  the  party  making  or  ac- 
quiring such  lien  may  remove  the  property  from  the  prem- 
ises upon  the  following  terihs,  and  "not  otherwise;  that  is, 
by  paying  to  the  person  entitled  to  the  ren^t  so  much  as  is 
in  arrear,  and  securing  to  him  so  much  as  is  to  become 
due;  what  is  so  paid  and  secured  not  being  more  altogether 
than  a  year's  rent." 

"All  valid  liens  upon  the  personal  property  of 
a  lessee,  assignee,  or  under-tenant,  created  before 
the  property  was  carried  upon  the  leased  premises, 
shall  prevail  against  a  distress  warrant  or  attachment  for 
rent.  If  such  lien  be  created  whilst  the  property  is  on  the 
leased  premises,  and  on  property  upon  which  the  landlord 
hath  a  superior  lien,  for  his  rent,  then  to  the  extent  of  one 
year's  rent,  whether  the  same  accrued  before  or  after  the 
creation  of  the  lien,  a  distress  or  attachment  shall 
have  preference,  and  be  first  satisfied,  provided  the  same 
is  sued  out  is  one  hundred  and  twenty  days  from  the  time 
the  rent  was  due." 

"A  •  landlord  shall  have  a  superior  lien  on  the 
produce  of  the  farm  or  premises  rented,  on  the  fix- 
tures, on  the  household  furniture,  and  other  personal  prop- 
erty of  the  tenant  or  under-tenant,  owned  by  him  after  pos- 
session is  taken  under  the  lease;  but  such  lien  shall  not  be 
for  more  than  X)ne  year's  rent  due  or  to  become  due,  nor  for 
any  rent  which  has  been  due  for  more  than  one  hun- 
dred and  twenty  days."  [Kentucky  Statutes,  sections 
2305,  2307,  2314,  2316,  2317.] 

Our  statutes  also  provide  as  follows: 

"The  rule  of  the  common  law,  that  statutes  in  deroga- 
tion thereof  are  to  be  strictly  construed,  is  not  to  apply 
to  this  revision;  on  the  con'trary  its  provisions  are  to  be 
liberally  construed  with  a  view  to  promote  its  objects," 
Ky.  St.,  sec.  460. 
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Construing  the  sections  above  quoted  under  this  rule, 
with  a  view  to  promote  their  object,  we  think  it  clear  that 
they  give  the  landlord  a  superior  lien,  for  not  exceeding  one 
year's  rent,  due  or  to  become  due,  on  all  the  property  of 
the  tenant,  sub-tenant,  or  assignee  on  the  premises,  sub- 
ject to  execution,  the  liability  of  the  assignee  or  sub-ten- 
ant being  only  for  the  rent  accrued  after  his  interest  began. 
Appellee,  therefore,  had  a  superior  lien  on  all  the  prop- 
erty of  appellant,  as  assignee  of  Meyer  Bros.,  on  the  prem- 
ises, for  one  year's  rent,  due  or  to  become  due,  at  the  time 
it  executed  the  assignment  of  the  balance  of  the  'term  to 
Kling.  They  had  no  right  to  make  any  assignment  of  the 
lease  without  the  written  consent  of  the  appellee,  and  it 
certainly  was  not  'the  intention  of  the  statute  that  the  ten- 
ant could,  by  a  violation  of  the  lease,  and  without  the 
consent  of  the  landlord,  divest  him  of  his  lien  on  the  ten- 
ant's property  for  his  rent,  and  thus  defeat  the  entire  pur- 
pose of  the  statute. 

Rosenberg  had  no  right  to  assign  his  lease  to  Meyer 
Bros.,  but  only  the  lessor  eould  complain  of  this,  and,  he 
acquiescing  in  the  assignment,  Me3'er  Bros,  became  his  ten- 
ants. An  assignee  of  a  lease,  accepting  the  assignment  of 
it,  takes  it  subject  to  all  the  covenants  contained  in  it;  and 
so  Meyer  Bros.,  or  appellant,  as  their  representative,  had  no 
right  to  assign  'this  lease  to  another.  The  law  suffers  no 
man  to  profit  by  the  violation  of  his  own  contract,  and  it 
would  be  a  plain  denial  of  the  purpose  of  these  statutes  to 
allow  an  assignee  of  a  lease  to  defeat  the  lien  secured  by  it 
•to  the  landlord  by  a  wrongful  act  of  his  own,  and  without 
the  concurrence  of  the  landlord. 

If,  on  the  day  before  the  assignment  to  Kling 
was  made,  appellee  had  taken  out  an  attachment 
for   the   rent   due    or   to   become   due   under  this   lease. 
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would  it  be  contended  that  his  attachment  might  be  defeat- 
ed by  the  assignment  made  to  Kling  on  the  following  day? 
The  plaintiff  may  defeat  the  lien  of  his  attachment  by  his 
acts,  but  nothing  tha«t  the  defendant  can  do  alone  can  have 
this  effect.  But  an  attachment,  if  taken  out,  would  have 
added  nothing  to  the  efficacy  of  the  landlord's  lien.  The 
statute  gave  him  a  lien,  with  or  without  the  attachment, 
and  the  property  subject  to  the  lien  could  as  well  be  with- 
drawn from  the  operation  of  the  attachment  as  from  the 
operation  of  the  lien  given  by  the  statute,  by  the  act  alone 
of  the  assignee  or  sub-tenant. 

The  doctrine  that  a  lien  is  only  an  incident  to  a  debt,  and 
that  where  the  personal  liability  is  terminated  the  lien  is 
gone,  has  no  application  to  a  statutory  right  like  this.  The 
landlord  might  be  perfectly  satisfied  where  his  tenant  as- 
signed his  term  to  another  who  filled  the  storehouse  with 
goods,  thus  securing  the  rent;  for,  without  regard  to  per- 
sonal liabilities,  he  is  given  by  the  statute  a  superior  lien 
on  the  goods  for  his  rent,  and  it  was  never  intended  that 
after  this  wa^  done  the  assignee  could  move  out  his  goods 
at  any  time  he  pleased,  and,  by  assigning  the  lease  to  a 
beggar,  throw  upon  the  landlord  the  eatire  loss  of  his  rent. 

Appellee's  lien  on  the  personal  property  of  the  assignee 
or  under-tenant  on  the  premises  is  simply  a  right  m  rem 
conferred  by  statute.  Such  rights  often  exist  when  there 
is  no  personal  liabilfty,  as  on  the  get  of  a  stud  for  the  ser- 
vices of  the  horse,  or  on  the  property  of  a  married  woman 
in  favor  of  a  mechanic  before  our  enabling  acts. 

On  the  day  that  •  Meyer  Bros,  made  the  deed 
of  assignment  to  appellant,  appellee  had  a  lien 
on  the  stock  of  goods  for  a  year's  rent,  due  or 
to  become  due.  By  that  deed  Meyer  Bros,  cre- 
ated a  lien  on  the  property  in  favor  of  all  their  creditors. 
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But  this  lien  so  created  on  the  property  in  the  hands  of  ap- 
pellant was  by  the  express  provisions  of  section  2316,  quot- 
ed above,  subject  to  the  lien  of  appellee;  and  appellant  who 
was  trustee  for  the  creditors,  and  charged  by  law  (Ken- 
tucky Statutes,  section  74)  with  the  duty  of  applying  the 
proceeds  of  the  property  first  'to  the  discharge  of  the  liens 
on  it,  could  not  by  its  sole  act,  without  his  consent,  destroy 
appellee's  lien,  when  the  statute  required  it  to  be  paid  be- 
fore other  claims.  Judgment  affirmed. 
The  whole  court  considered  this  case. 

The  chief  JUSTICE  and  JUDGES  GUPFY  and  DuRELLB  dis- 
senting. 

JUDGE  DttRELLE  delivered  the  following  dissenting  opinion: 

I  earnestly"  dissent  from  the  opinion  of  the  majority. 
This  case  is  before  us  upon  an  agreed  statement  of  fact, 
which,  with  the  legal  questions  presented,  is  fully  set  forth 
in  the  majority  opinion- 
There  was  no  privy  of  contract  between  the  as- 
signee of  the  term  and  the  lessor.  As  assignee, 
he  was  liable  because  of  his  possession,  and  was 
liable  for  covenants  broken  only  while  he  remained  in  pos- 
session of  the  property,  and  for  such  rents  only  as  accrued 
after  he  took  possession.  Taylor's  Landlord  &  Tenant, 
V.  2,  section  449.  He  hove  the  burden  so  long  as  he  en- 
joyed the  benefit. 

What  eflfect  does  the  assignment  over  by  the  assignee  of 
a  term  have  upon  his  liability  for  rents  to  become  due  there- 
after? The  rule,  in  the  absence  of  statutory  modification, 
is  given  in  the  majority  opinion,  as  stated  by  Taylor  (vol- 
ume 2,  section  452).  To  the  same  effect,  see  Wood  on  Land- 
lord &  Tenant,  page  546. 

It  does  not  appear  to  be  contended  that  this  doctrine  ia 
changed,  as  to  personal  liability  of  the  assignee  over,  by 


Digitized  by 


Google 


"^ 


492 KENTUCKY   REPORTS. [Vol.  106 

Meyer  Bros.'  Assignee  v.  Gaertner. 

the  Kentucky  Statute  of  landlord  and  tenant,  bttt  that  the 
statute  fixes  upon  his  goods  a  lien,  to  the  extent  of  the 
personal  liability  of  the  original  lessee,  within  the  limit  of 
a  year,  as  fixed  by  the  statute.  The  statutes  involved  are 
found  in  sections  2305,  2307,  and  231t  of  the  Kentucky 
Statutes,  which  are  as  follows: 

"Sec.  2305.  Rent  may  be  recovered. from  the  lessee  or 
o*her  person  owing  it,  op  his  assignee  or  under-tenant,  or 
the  representative  of  either,  by  the  same  remedies  given  in 
the  preceding  sections.  But  the  liability  of  the  assignee 
or  sub-tenant  shall  only  be  for  the  rent  accrued  after  hia 
interest  began." 

'*Sec.  2307.  A  distress  warrant  or  attachment  for  rent 
shall  bind,  and  may  be  levied  upon  any  personal  property 
of  the  original  tenant  found  in  the  county;  and  upon  the 
personal  property  of  the  assignee  or  under-tenant  found  on 
the  leased  premises,  and  if  'the  tenant  has  removed  his 
property  to  another  county,  the  distress  or  attachment 
may  be  directed  to  such  county." 

"Sec.  2317.  A  landlord  shall  have  a  superior  lien  on  the 
produce  of  the  farm  or  premises  rented,  on  the  fixtures,  on 
the  household  furniture,  and  other  personal  property  of  the 
tenant,  or  under-tenant,  owned  by  him,  after  possession  is 
taken  under  the  lease;  but  such  lien  shall  not  be  for  more 
than  one  year's  rent  due  or  to  become  due,  nor  for  any  rent 
which  has  been  due  for  more  than  one  hundred  and  twen-ty 
days.  And  if  any  such  property  be  removed  openly 
from  the  leased  premises,  and  without  fraudulent  intent, 
and  not  returned,  the  landlord  shall  have  a  superior  lien 
on  the  property  so  removed  for  fifteen  days  from  the  date 
of  its  removal,  and  may  enforce  his  lien  against  the  prop- 
erty wherever  found." 

The  remedies  referred  to  in  section  2305  are  the  reme- 
dies by  distress  and  landlord's  attachment. 
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It  is  urged  on  behalf  of  appellee  that,  upon  the  theory 
that  Meyer  Bros,  were  assignees  of  the  term,  they  became 
the  tenants  upon  coming  into  possession.  Says  coun- 
sel for  appellee  upon  this  subject:  "An  assignee  of  a  lease 
is  a  tenant,  to  all  intents  .and.  purposes.  The  original  les- 
see may  still  be  liable  upon  his  covenant  of  payment,  while 
the  assignee  is  liable  by  reason  of  his  occupation;  but  the 
former  is  not  a  tenant  aftter  he  has  assigned  and  left  pos- 
session, while  the  assignee  in  possession  is  a  tenant" — re- 
ferring to  Taylor's  Landlord  &  Tenant,  sec.  16. 

And  again:  "The  assignee  comes  at  once  into 
privity  with  the  landlord,  and  while  he  remains 
owner  of  the  term  under  the  assignment  he  is  lia* 
ble  on  all  the  covenants  of  the  lease.  'An  assignee 
is  personally  liable  to  »the  lessor  upon  all  covenants  which 
run  with  the  land,  the  premises  also  remaining  liable  to  a 
distress  by  the  latter  for  the  rent.'  Id.,  sec.  109,  and  au- 
thorities quoted  in  notte  6." 

This  is  entirely  true,  as  I  think,  and  entirely 
in  accordance  with  the  doctrine  quoted  from  Tay- 
lor. The  assignee  in  possession  is  a  tenant,  in 
that  he  holds  the  land.  But  he  holds  it,  not  under  contract' 
with  the  owner,  and  has  no  privity  of  contract  with  him, 
but  only  privity  of  estate,  which  being  terminated,  his  char- 
acter of  tenant  ceases  coterminously  with  his  possession 
of  the  property. 

It  is  sought,  however,  on  behalf  of  appellee,  by 
establishing  the  proposition  that  the  assignee  is  a  tenant, 
to  subject  his  goods  to  a  lien  for  the  rent,  co-extensive 
with  the  liability  of  the  original  lessee  under  his  contract, 
subject  only  to  the  limitation  that- it  shall  not  extend  be- 
yond reivt  for  one  year. 

It  is  conceded  by  both  sides  that  the  remedy  by  distress 
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in  Kentnoky  is  not  in  any  wise  similar  to  the  common-law 
right  of  distraint,  but  is  purely  statutory,  in  that  it  gives  a 
lien  upon,  and  right  of  sale  of,  the  goods  of  the  tenant;  and 
this,  in  some  instances,  independent  of  the  continuation  of 
the  relation  of  landlord  and  tenant.  Conceding  this  to  be 
true,  it  follows  that,  the  lien  being  given  independently  of 
the  contract  rights  existing  between  the  parties,  and  the 
remedy  for  its  enforcement  being  an  extraordinary  and  fre- 
quently oppressive  one,  the  statute  must  be  strictly  con- 
strued, and  can  not,  by  implication,  be  extended  beyond  the 
plain  legislative  intent. 

This  has  frequently  been  held  by  this  court.  Gredge  v. 
Shoenberger,  83  Ky.,  92,  and  Hutsell  v.  Deposit  Bank,  19 
Ky.  L.  B.,  1492,  [43  S.  W.,  469]. 

"It  is  no  mere  remnant  of  the  old  common-law  right," 
says  counsel  for  appellee,  "but  it  exists  by  virtue  of  the 
act  of  1811.    2  Morehead  &  Brown,  1358." 

Now  to  consider  the  statutes: 

Section  2305  gives  a  remedy  by  distress  or  attachment 
against  the  lessee  or  other  person  owing  it,  or  his  as- 
signee or  undertenant,  or  the  representative  of  either,  pro- 
viding that  the  liability  of  the  assignee  or  sub-tenant  shall 
only  be  for  the  rent  accrued  after  his  interest  began. 

Section  2307  provides  what  property  shall  be  subject  to 
levy,  and  under  what  circumstances. 

But  neither  of  these  sections  in  any  wise  refers  to  the 
liability  to  secure  which  the  lien  is  given,  or  alters  such 
liability  of  person  or  goods  from  that  which  existed  under 
the  contract,  or,  at  common  law,  arose  out  of  the  relations 
of  the  parties. 

It  has  never  been  held  that  the  property  of  the  sub- 
tenant was  liable  for  rent  beyond  the  term  of  his  t^iancy. 

Section  2317  gives  the  landlord  a  superior  lien  upon  the 
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property  of  the  tenant  or  under-tenand:,  but  proyides  that 
such  lien  shall  not  be  for  more  than  one  year's  rent,  due  or 
to  become  due.  It  seems  to  be  contended  that  this  gives 
the  landlord,  by  implication,  a  lien  for  one  year's  rent. 
But  while  it  is  generally  »true  that  the  expression  of  one 
thing  is  to  be  construed,  as  the  exclusion  of  others,  it  does 
not  always  follow  that  the  converse  of  the  rule  is  true. 

In  Black  on  Interpretation  of  Statutes,  it  is  said 
(page  149):  ^^It  is  sometimes  said  that  the  con- 
verse of  this  rule  .is  equally  available  in  statu- 
tory construction;  that  is,  that  the  express  ex- 
clusion of  one  thing  will  operate  as  the  inclusion  of  all 
others.  Thus,  if  a  statute  explicitly  provides  ^that  a  court, 
in  certain  cases,  shall  not  impose  a  fine  of  less  than  flOO, 
this  implies  the  power  to  impose  a  fine  of  flOO  or  more. 
But  this  inversion  of  the  rule  is  to  be  applied  with  even 
greater  caution  than  the  rule  itself.  We  should  not  infer 
the  inclusion  of  one  thing  from  the  exclusion  of  another, 
unless  such  an  inference  is  very  clearly  in  accordance  with 
the  inteution  of  the  Legislature,  or  unless  it  is  necessary 
to  give  the  statute  effect  and  operation.  Particular  care 
should  be  observed  in  resisting  the  conclusion  that  the  ex- 
press shutting  out  of  one  thing  will  necessarily  let  in  its 
opposite.'' 

And  in  the  case  at  bar  it  would  seem  clear — 
assuming  th&t  counsel  for  appellee  is  correct  in  his  conten- 
tion that  an  assignee  of  a  term  is  included  under  the  word 
"tenant"  in  the  section  mentioned — that  the  lien  given  ex- 
tends for  rent,  not  to  exceed  one  year,  for  and  during  the 
continuance  of  the  term  of  the  person  whose  goods  are  to 
be  subjected  to  its  payment.  The  term  of  the  original  ten- 
ant extends  until  the  expiration  of  his  lease.  The  term  of 
the  assignee  extends  only  until  his  relation  of  tenant,  ex- 
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isting  solely  by  virtue  of  privity  of  estate,  shall  cease;  and 
that  oeases  apon  his  assignment  of  his  assigned  tenn. 

This  conclusion  is  fortified  by  the  reasoning  in  Trabae  v. 
McAdams,  construing  an  exactly  similar  statute  in  8  Bush, 
page  7S,  where  the  lessees  of  mines  had  assigned  the  ben^ 
fit  of  their  lease  to  one  McAdams.  In  a  suit  for  the  rent, 
McAdams  claimed  that  he  had  assigned  over  the  term  as- 
signed to  him.    Said  this  court,  through  Judge  Lindsay: 

"McAdams,  not  only  by  express  agreement,  but  by  oper- 
ation of  law,  became  the  assignee  of  said  lease,  and  thereby 
undertook  the  responsibilities  of  an  assignee  of  an  unex- 
pired term."  "Nor  does  his  liability  depend  upon  personal 
possession  of  the  premises.  By  taking  the  transfer  he  was 
notified  of  the  terms  of  the  lease,  and  thereby  accepted 
them,  and  undertook  their  performance.  Nor  could  he  dis- 
charge the  undertaking,  or  relieve  himself  from  liability  as 
assignee,  by  anything  short  of  an  actual,  absolute  transfer 
or  assignment  of  »the  entire  unexpired  term.  Such  an  as- 
signment, he  insists,  he  did  make  to  Looney;  but,  when  the 
testimony  in  the  case  is  carefully  scrutinized,  it  does  not, 
as  we  think,  admit  of  any  such  conclusion." 

And  in  6  Ky.  Law  Rep.,  663  (Muldoon  v.  Hite),  it  was 
held  by  the  Superior  Court  that  'the  assignee  of  a  lease  may 
always  discharge  himself  from  liability  for  subse- 
quent breaches,  both  as  regards  rents  and  other  covenants, 
by  assigning  over,  even  though  it  be  done  for  the  express 
purpose  of  getting  rid  of  his  responsibility. 

These  cases  were  apparently  cases  where  the 
•  personal  liability  alone  was  sought  to  be  enforced. 
But  the  reasoning  of  the  McAdams  case  is  ex- 
tremely persuasive;  and  I  am  clearly  of  opinion 
that  the  goods  of  the  assignee  are  not  liable  for 
rent  to  become  due  after  the  expiration  of  the  assignee's 
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tenancy  of  the  property,  and  that  this  may  be  terminated 
by  an  assignment  over. 

It  is  claimed  that  Meyer  Bros,  were  sub-tenants,  and  that 
there  is  no  real  difference  in  legal  liability  between  assign- 
ees and  sub-tenants.  The  distinction  seems  to  me,  how- 
ever, to  be  well  marked.  (Taylor's  Landlord  &  Tenant,  yoI. 
2,  sees.  448,  449;  and  vol.  1,  sec.  109.) 

Assuming  the  doctrine  laid  down  by  Judge  Lindsay  in 
the  Trabue  v.  McAdams  case,  supra,  to  be  correct — and  it 
has  never  been  questioned  in  this  state — we  have,  or  may 
have,  three  classes  of  persons  to  whose  property  the  lien 
given  by  the  statute  may  be  held  to  attach,  viz.,  a  tenant, 
the  assignee  of  a  term,  or  a  sub-tenant.  Each  has  a  liabil- 
ity— the  original  tenant,  by  virtue  of  his  covenant;  the 
assignee  and  the  sub-tenant,  so  far  as  the  landlord  is  con- 
cerned? by  virtue  of  their  privity  of  estate.  The  statute 
gives  a  lien,  in  general  terms,  upon  the  goods  of  each  of 
them  for  rent.  As  against  the  tenant,  clearly,  this  lien 
applies  to  and  secures  only  the  rent  "due  or  to  become  due" 
frwn  him,  with  the  limitation  that  it  shall  not  exist  for 
rent  due  for  more  than  120  days,  nor  for  more 
than  one  year's  rent  due  or  to  become  due.  If 
Ills  lease  is  by  its  terms  to  terminate  at  the  expiration  of 
a.  mouftb,  it  can  not  be  contended  that  the  landlord  has  a 
lien  for  a  year's  rent  to  become  due.  If,  by  its  terms,  his 
lease  is  terminable  upon  30  days'  notice,  can  it  be  con- 
tended that  the  landlord  has  a  lien,  to  be  enforced  by  at- 
tachment, for  a  year's  rent  to  become  due?  Yet  'that  is  the 
logic  of  the  majority  opinion,  for  the  assignee  of  the  term, 
^whose  term  is  conceded  to  be  terminable  at  any  moment 
^when  he  may  assign  to  some  one  who  will  accept  the  as- 
signment, whose  position  of  'tenant  or  holder  of  the  prop- 
erty is  thus  terminable,  may  under  this  statute,  be  held  for 
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a  year's  rent  thereafter  to  become  due,  not  from  him,  but 
from  the  man  who  contracted  to  pay  it.  And  so,  applying 
'the  doctrine  to  the  case  of  a  sub-tenant,  one  who  holds  a 
single  storeroom  in  a  large  house,  under  a  sob- 
lease  which  by  its  terms  is  to  end  in  a  month,  must, 
under  the  majority  opinion,  be  held,  so  far  as  his  goods 
are  concerned,  liable  for  a  year's  rent  for  the  entire  prop- 
erty; and  this  was  without  any  pretext  that  any  of  such 
rent,  except  one  month's  rent  of  the  limited  part  of  the 
property  which  he  holds,  is  ever  due  or  to  become  due  from 
him. 

Where  a  statute,  in  general  terms,  gives  a  lien  for  rent 
against  tlie  property  of  three  distinct  classes  of  persons, 
the  fair,  the  just  and  the  logical  rule  of  construction  would, 
it  seems  to  me,  be  to  hold  that  the  lien  given  upon  the 
goods  of  any  one  of  the  three  classes  mentioned  should  at- 
tach f  o  Bis  goods  to  secure  and  compel  the  payme&t  of  the 
liability  for  which  be  was  responsible,  and  not  for  a  liabil- 
ity incurred  by  some  one  else. 

With  a  fair,  reasonable,  and  just  application  of 
the  statute  confronting  it,  the  majority  of  the 
court  has  chosen  to  apply  the  statute  in  a  man- 
ner which  may,  and  undoubtedly  will,  work  manifest 
injustice.  The  construction  for  which  I  have  contended 
could  work  injustice  to  no  one.  It  would  hold  the  assignee 
or  the  sub-tenant  liable  for  everything  they  had  ever 
agreed  to  pay  to  anybody,  and  could  work  no  injustice  to 
the  landlord;  for  he  would  get,  or  could  g^t,  everything 
which  had  ever  been  contracted  to  be  paid  to  him  by  any 
one.  If  he  desired  to  hold  his  original  tenant,  there  is  no 
obligation  upon  him  to  execu»te  a  release.  If  the  original 
tenant,  being  insolvent,  undertook  to  remove  his  goods, 
they  could  be  subjected  to  the  landlord's  claim  by  distress 
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warrant  or  landlord's  attachment.  And,  in  addition  to 
these  rights,  he  would  be  ei^titled  to  a  remedy  against 
the  goods  of  the  assignee  and  the  goodd  of  the  £(ub-tenant 
for  every  cent  which  could  legally  or  justly  be  demanded 
of  them. 

The  majority  opinion  lays  stress  upon  sections  16  and  17, 
c.  21,  of  the  General  Statutes  (now  to  be  found  in  section  460 
Kentucky  Statutes),  as  to  the  construction  to  be  given 
statutes  in  derogation  of  the  common  law.  This  statute, 
which  has,  in  part,  been  held  merely  declaratory  of  the 
common  law,  in  so  far  as  it  provides  that  words  and 
phrases  shall  be  understood  according  to  the  common  and 
approved  use  of  language  (Bailey  v.  Com.,  11  Bush,  688), 
has  been  frequently  referred  to  as  authorizing  »the  court  to 
apply  a  somewhat  more  liberal  construction  than  prevailed 
at  the  common  law,  in  order  to  effect  the  intent  of  the  Leg- 
islature. When  the  intent  is  clear  from  the  language  of 
•the  statute,  that  purpose  is  to  be  carried  out  by  the  courts, 
although  the  language  used  may  be  inapt  But  it  does  not 
authorize  the  court  to  assume  a  purpose  not  deducible 
from  the  language  of  the  statute,  and  then  to  effect  4:hat 
imaginary  purpose  by  applying  the  language  to  a  state  of 
facts  not  within  its  terms,  as  well  as  to  the  condition  *to 
which  it  is  clearly  applicable. 

One  other  comment  I  desire  to  make  upon  the  majority 
opinion: 

It  concedes  that  the  assignment  of  the-  lease  in 
violation  of  its  terms  could  be  taken  advantage  of  by  the 
landlord  by  re-entry,  and  declaration  of  forfeiture  of  the 
lease,  only,  and  authority  is  referred  to  in  support  of  this 
proposition.  But,  after  so  holding,  the  opinion,  in  its  con- 
clusion, holds  that  as  the  terms  of  the  lease  forbade  an 
assignment,  and  as  Meyer  Bros.,  by  accepting  the  assign- 


Digitized  by  vjOOQIc  —  I 


500 


KENTUCKY  REPORTS. 


[Vol.  106 


Pulaski  County  v.  Watson,  Sheriff.    Same  v.  Hart. 

menty  took  it  sabject  to  its  covenants,  they  had  no  right 
to  assign  their  lease,  because,  says  the  opinion,  ''the  law 
suffers  no  man  to  profit  by  the  violation  of  his  own  contract, 
and  it  would  be  a  plain  denial  of  the  purpose  of  these 
statutes  to  allow  an  assignee  of  a  lease  to  defeat  the  lien 
secured  by  it  'to  the  landlord  by  a  wrongful  act  of  his  own, 
and  without  the  concurrence  of  the  landlord."  That  is  to 
say,  as  against  the  assignee  of  a  lease  the  landlord  has  a 
higher  right  than  he  has  against  the  original  lessee. 
Against  the  lessee,  the  landlord  can  only  re-enter  and  for- 
feit the  lease.  Against  the  assignee,  he  can  impose  an  ad- 
ditional penalty,  by  subjecting  the  assignee's  goods  to  the 
payment  of  another^s  obligation. 

The  judgment,  in  my  opinion,  should  be  reversed. 
CHIEF  JUSTICE  HAZELRIGG  and  JUDGE  GUPFY  CX>NCUB  m  THIS 

DISSENT. 


Case  67— ACTION  ON  SHERIFF'S  BOND— Apbu.  28. 
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Pulaski  County  v.  Watson,  SheriflF. 
Same  v.  Hart. 

APPEAL  FBOM  PULASKI  CIBCUIT  COUBT. 

1.  Sheriffs — Settlements — CoNCLUSiVEnESS  of. — ^A  settlement  made 

by  a  sheriff  pursuant  to  the  proTisions  of  aec.  4146  of  Kentucky 
Statutes  is  conclusive  in  the  absence  of  any  appeal,  and  in  the 
absence  of  any  plea  of  fraud. 

2.  County  Levy — ^Validity  of. — ^A  levy  made  by  the  county  court 

directing  the  sheriff  "to  collect  twenty-five  cents  on  each  one 
hundred  dollars  of  the  taxable  property  reported  by  the  as- 
sessor for  said  year,  and  one  dollar  on  each  tithable  reported 
by  the  assessor  tor  said  year"  is  sufficiently  definite  as  the 
basis  of  a  levy  for  the  purpose  intended. 

3.  County  Coubt — ^How  Composed  for  Fiscal  Pubposbs.— As  section 

142  of  the  Constitution  was  not  carried  into  effect  until  the  first 
Monday  in    January,   1895,   the  county  judge  and    the  magis- 
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trates  of  the  county  constituting  the  fiscal  court  as  it  was  or- 
ganized prioiT  to  the  adoption  of  the  new  Constitution  were 
authorized  to  fix  a  county  levy  for  the  year  1894. 

4.  Sahe—Spbcial  Te&ms. — There  la  nothing  in  the  statute  preclud- 

ing the  fiscal  court  from  making  «  county  levy  at  other  than  the 
regular  terms  thereof. 

5.  Same — Levy  Priob  to  Complete  Assessment. — ^A  county  levy  laid 

at  a  special  term  in  September  is  not  invalid  in  that  it  is  laid 
prior  to  the  completion  of  the  assessment. 

6.  County  Levy — ^Liabiuty  of  Subety  on  General  Official  Bond. — 

The  sureties  in  a  sheriff's  official  bond  are  liable  for  the  county 
levy  collected  by  him  and  not  paid  over.  (Howard,  Sheriff,  v. 
Com.,  105  Ky.,  604.) 

CURD  &  SMITH  FOR  the  appelulnt  in  the  appeal  against  hart. 

1.  Whether  the  bond  sued  on  is  or  is  not  a  valid  statutory  bond,  it 
is  good  as  a  common  law  obligation.  Com.  v.  Adams,  3  Bush, 
41. 

Z.  The  bond  is  substantially  in  the  language  of  the  official  bond  of 
sheriffs  and  the  defendant,  the  sheriff,  and  sureties  are  liable 
for  all  moneys  that  came  to  his  hands  as  sheriff,  except  the 
revenue  due  the  State.    Ky.  Stats.,  4568. 

3.  The  county  court  was  authorized  «to  make  the  levy;   the  court 

which  made  the  levy  for  1894  was  to  all  intents  and  purposes 
the  proper  court,  no  matter  under  what  head  it  was  styled,  and 
was  composed  of  the  officers  who  had  the  authority  to  make  the 
levy,  to-wit:  the  county  judge  and  justices  of  the  peace;  and 
although  it  is  styled  in  the  order  "county  court,"  it  was  in  fact 
the  fiscal  court.    Con.,  sec.  144;  Ky.  Stats.,  sec.  1833. 

4.  The  fiscal  court  had  authority  to  make  a  valid  levy  at  a  term 

held  in  September,  1893.    See  Acts  1888,  vol.  1,  p.  51. 

5.  The  sureties  in  the  sheriff's  official  bond  are  liable  for  the  county 

levy.  Ky.  Stats.,  sec.  1884;  Maynard  v.  Com.,  80  Ky.,  587; 
Schuff  V.  Pflanz,  18  Ky.  Law  Rep.,  28. 

(Same  counsel  In  the  appeal  of  Pulaski  County  v.  Watson, 
sheriff,  made  the  following  points:) 

6.  The  court  should  have  sustained  the  demurrer  to  the  second, 

third  and  fourth  paragraphs  of  the  defendant's  answer  because 
each  and  every  one  of  them  undertakes  to  plead  as  a  set-off 
matters  and  amounts  that  can  not  be  off-set  against  the  fund 
sought  to  be  recovered. 

7.  In    sustaining  the  demurrers  to  the  second    paragraph  of    the 

plaintiff's  reply,  the  court  erred  to  the  prejudice  of  the  rights 
of  the  appellant  in  this:  the  said  paragraph  sets  out  the  plea  of 
estoppel  to  the  defense  of  the  appellee  set  up  in  his  answer 
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without  denying  the  execution  of  any  bond  to  collect  the  taxes 
sought  to  be  irecoyered,  that  is  the  said  J.  H.  Watson  had  filed 
fluirt  in  the  Pulaski  Circuit  Court  in  which  he  alleged  that  he 
was  the  sheriff  of  Pulaski  county  and  as  such  was  by  yirtue 
of  his  office  collector  of  the  fund  sought  to  be  recovered  from 
him  in  this  action.  7  Am.  ft  En:;.  Ency.  of  Law,  1;  and  thifl 
plea  of  estoppel  was  admissible  in  the  reply.  Civil  Code,  sec. 
98. 

W.  S.  TAYLOR,  ATTORNEY-GENERAL,  also  fob  the  appellaitt. 

1.  The  settlement  made  pursuant  to  sec.   4146  of  the  Ky.  Stats., 

and  approved  by  the  court  is  conclusive  as  to*  the  amount  of 
liability  at  the  time  of  its  approval. 

2.  The  sureties  in  the  official  bond  of  a  sheriff  are  liable  for  countj 

revenue.    Howard  v.  Com.,  105  Ky.,  604. 

3.  The  court  as  organized  prior  to  the  adoption  of  the  new  Con- 

stitution waa  the  court  to  make  the  levy  and  it  was  authorized 
to  make  it  at  the  September  term,  1892. 

4.  The  defendant  had  no  right  to  plead  a  set-off  against  the  claims 

sued   for. 

Citations:  €on.,  sees.  142,  144;  Ky.  SUts.,  ch.  52,  sees.  1883, 
4175,  4147,  4146,  4145;  Cooley  on  Taxation  (2d  ed.)  pp.  175,  70i 
108,  709,  776;  Waterbury  v.  Lawler,  61  Conn.,  171;  Clifton  v. 
Winne,  80  N.  C,  149;  Mississippi  County  v.  Jackson,  51  Mo.,  23; 
Gilbert,  ftc.,  v.  County  of  Daugherty,  53  Ga.,  1«4;  Johnson  v. 
Goodridge,  15  Maine,  29;  City  and  County  of  San  Francisco  v. 
Ford,  tax  coUeotor.  52  Cal.,  198;  Treasurer  v.  Hilliard,  8  Rich.. 
412;  Inhabitants  Gorham  v.  Hall,  57  Maine,  62;  Smyth  v.  Tit- 
comb,  31  Maine,  286. 

W.   A.   MORROW  FOB  THE   APPELLEES. 

1.  Under  the  statutes,  the  bond  which  was  executed  and  is  the  basis 

of  the  action  is  not  a  coun*ty  levy  bond  and  in  consequence  the 
men  who  are  on  it  are  not  responsible  for  any  default  of  their 
principal  in  regard  thereto.  Patton  v.  Lair,  4  J.  J.  Mar.,  252; 
Kouns  V.  Davis,  2  B.  M.,  280;  Brown,  ftc,  v.  Grove's  Admr.,  6 
Bush,  2;  Schuff  v.  Pflanz.  18  Ky.  Law  Rep.,  25;  Ky.  Stats., 
sees.  4556,  4558,  4133,  1884;  Anderson  v.  Thompson,  10  Bush, 
134;  Kenton  County  v.  Lowe,  ftc,  91  Ky.,  369. 

2.  The  securkies  were  not  bound  because  no  levy  was  made  for  the 

year  in  issue,  or  if  there  was  any  levy,  it  was  not  properly  lall 
The  language  of  the  order  was  too  indefinite  and  uncertain  to 
constitute  a  basis  of  liability.  Ky.  Stats.,  sec.  1839;  L.  k  N. 
R.  R.  Co.,  V.  Com.,  ftc,  89  Ky.,  541.  The  order  was  made  by 
the  Pulaski  County  Court  and  not  by  the  fiscal  court 
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3.  The  order  could  not  have  been  properly  made  at  the  September 

term  of  the  court 

0.  H.  WADDLE  on  same  side.     (W.  A.  MORROW  of  counsel.) 

1.  The  position  taken  by  counsel  for  the  appellant  that  the  bond 

sued  on  was  good  as  a  common  law  bond  is  not  sound.  It  is 
only  in  cases  of  defective  execution  of  statutory  bonds  that  they 
can  be  held  good  as  common  law  obligations.  The  bond  sued 
on  was  executed  in  exact  accordance  with  section  4130  of  Ky. 
'  Stats.»  And  in  the  exact  language  of  section  4133,  which  section 
related  only  to  the  execution  and  renewal  of  sheriff's  bond  for 
the  collection  of  State  revenue  and  was  not  good  for  the  collec- 
tion of  county  revenue. 

2.  Section  4558  of  Ky.  Stats.,  does  not  make  the  security  of  a  gen- 

eral official  bond  liable  for  the  county  levy.  Section  4558  is 
identical  with  sec.  4,  art.  1,  ch.  91,  Revised  Statutes,  and  under 
the  Revised  Statutes  it  was  held  that  the  sureties  in  a  sheriff's 
official  bond  were  not  responsible  for  the  county  revenue.  No 
such  liability  ever  existed  in  this  State  except  under  the  act  of 
1882.  Ridgeway  v.  Morris,  91  Ky.,  581;  Ky.  Stats.,  sec.  4130. 
8.  The  levy  was  not  made  by  the  court  having  authority,  but  if 
made  by  such  court,  it  was  not  made  at  a  time  when  it  had  au- 
thority to  act  12  Am.  &  Eng.  Ency.  of  Law,  296;  Same,  note 
2;  Wightman  v.  Krasner,  20  Ala.,  446;  Garlich  v.  Dunn,  42  Ala., 
404;  State  v.  Roberts,  8  Nov.,  239. 

4.  The  evidence  is  insufficient  to  show  that  the  order  of  the  fiscal 

court  was  valid.    Ky.  Stats.,  sees.  1842-3. 

W.  A.  MORROW  AND  O.  H.  WADDLE  in  a  supplemental  brief  in 

BESPONSE  TO  THE  BBIEF  OF  W.   S.   TAYLOR. 

Citations:  Com.  v.  McClure,  Mss.  opin.  Feby.  24,  1899;  Coo- 
ley  on  Taxation  (2d  ed.)  pp.  324,  709,  712,  715;  Ky.  Stats., 
sees.  1882,  4046,  4059,  4130.  4133,  4131,  1884;  Com.  v.  Tarbrough, 
84  Ky.,  496;  Com.  v.  Magoffin,  15  Ky.  Law  Rep.,  775;  Gilbert  v. 
Bartlett,  ^  Bush,  49;  Green  well  v.  Com.,  78  Ky.,  320;  Dawson  v. 
Lee,  83  Ky.,  49;  Jacob's  Admr.  v.  L.  &  N.  R.  R.  Co.,  10  Bush, 
263;  Lyons  v.  Breckinridge  County,  19  Ky.  Law  Rep.,  956. 

SAME  COUNSEL  for  the  appellees  in  a  petition  fob  a  behearing. 

Citations:  23  Am.  &  Eng.  Ency.  of  Law,  468;  Black  on  Inter. 
of  Laws,  pp.  3«0-l;  Doores  v.  Varnon,  15  Ky.  Law  Rep.,  245; 
Bracken  County  v.  Daum,  80  Ky.,  388;  Hall  v.  Smith,  14  Bush, 
604;  Marion  v.  Brewer,  13  Ky.  Law  Rep.,  821;  Wilson  v.  Lin- 
ville,  96  Ky..  50. 
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JUDGE  BURNAM  delivebeo  the  OPnnON  of  the  ooubt. 

This  is  a  suit  against  John  H.  Watson  and  his  sureties 
npon  a  bond  executed  in  accordance  with  the  provisions  of 
section  4133  of  the  Kentucky  Statutes  to  recover  the 
amount  found  to  be  due  the  county  for  county  levy  as 
shown  by  a  settlement  made  with  the  Commissioners  of 
the  Fiscal  Court. 

The  petition  alleges  that  Watson  was  elected 
sheriff  of  Pulaski  coun-ty  in  November,  1892,  and  that  on 
the  first  Monday  in  January,  1893,  he  took  the  oath  of  of- 
fice, and  executed  a  bond  for  the  faithful  discharge  of  his 
duties  as  sheriff,  under  section  4133;  that  he  collected  and 
settled  for  the  county  levy  for  1893,  the  settlement  havmg 
been  duly  made  with  the  commissioners  appointed  by  the 
fiscal  court,  which  was  approved  and  put  on  record;  that 
in  January,  1894,  he  executed  a  new  bond,  under  the  provi- 
sions of  section  4133  of  the  Kentucky  Statutes,  which  was 
also  accepted  and  approved  by  the  court  and  recorded;  and 
that  thereafter thetax  books  containing  the  assessment  for 
the  State  and  county  revenues  for  the  year  1894  were  deliv- 
ered to  him,  and  that  on  the  10th  day  of  January,  1895,  at 
a  special  term  of  the  fiscal  court  of  Pulaski  county,  he  filed 
a  settlement,  showing  a  balance  of  f9,411.41  due  the  coun- 
ty, under  the  provisions  of  section  4146  of  the  Kentucky 
Statutes,  which  provides  that:  "Each  sheriff  shall,  when 
required  by  the  fiscal  court,  settle  his  accounts  of  county 
or  district  taxes ;  and  at  the  regular  October  term  of  each 
year  the  fiscal  court  shall  appoint  some  competent  person 
to  settle  the  accounts  of  the  sheriff  of  the  money  due  the 
county  or  district.  The  report  of  such  settlement  shall 
be  filed  in  the  couttty  court  clerS^s  oflBce,  and  be  subject  to 
exceptions  by  the  sheriff  or  county  attorney,  who  shall  rep- 
resent the  Commonwealth  and  county,  and  the  county  court 
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shall  try  and  determine  such  exceptions.  An  appeal  may 
be  prosecuted  by  either  party  from  the  judgment  of  the 
county  court  on  such  settlement,  in  the  same  manner  as  pro- 
vided by  law  for  appeals  from  judgments  of  the  quar- 
terly court,"  etc. — and,  finally,  that  "the  settlement,  when 
approved,  shall  be  recorded  in  the  county  clerk's  office." 

It  appears  that  the  provisions  of  this  section  were  com- 
plied with.  No  appeal  was  prosecuted  therefrom,  and,  in 
the  absence  of  any  plea  of  fraud,  we  are  of  the  opinion  that 
the  balance  found  due  upon  such  settlement  is  conclusive 
against  the  sheriff  as 'to  the  amount  of  such  indebtedness 
at  that  time. 

The  defendants  seek  to  escape  liability  on  several 
grounds:  (1)  It  is  insisted  that  no  proper  levy  of  the  tax 
sued  for  was  made  by  the  fiscal  court  of  Pulaski  county. 
(2)  That  the  levy  was  made  at  a  term  held  in  September, 
1893,  without  any  previous  order  of  the  fiscal  court  calling 
the  court  together  at  'that  time.  (3)  That  the  defendants 
are  not  liable  for  the  county  levy  for  the  year  1894  by  the 
terms  of  the  bond  sued  on. 

The  testimony  in  the  record  shows  that  on  the 
23d  day  of  September,  1893,  the  fiscal  court  of 
Pulaski  county,  the  county  judge  and  all  of  the 
magistrates  being  present,  entered  an  order  upon  the  rec- 
ords of  the  court  by  which  it  was  "ordered  that  the  sheriff 
of  Pulaski  county,  for  the  year  1894,  be  and  is  hereby  di- 
rected to  collect  25  cents  on  each  f  100  of  the  taxable  prop- 
erty reported  by  the  assessor  for  said  year,  and  f  1  on  each 
tithable  reported  by  the  assessor  for  said  year,  and  pay 
s^me  to  the  County  Treasurer  in  accordance  with  the  law  for 
the  purpose  of  paying  claims  against  the  county;"  the  or- 
der being  signed  by  the  county  judge  and  attested  by  «the 
county  clerk.  This  order  is  headed  "Pulaski  County  Court;" 
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and  it  is  insisted  because  of  this  designation  that  it  can 
not  be  treated  as  an  order  of  the  fiscal  court  of  -the  county, 
and  that  it  is  too  indefinite  to  be  relied  on  as  the  basis  of 
the  levy  for  the  purpose  intended,  and  that  it  was  made  at 
a  time  when  neither  the  court  of  claims  nor  the  fiscal  court 
had  any  jurisdiction  to  act,  and  is  for  this  rea- 
son invalid,  and  conferred  no  power  upon  the  sheriff  to 
collect  the  levy  authorized  by  it. 

It  seems  to  us  that  the  order  is  sufficiently  ex- 
plicit. It  directs  the  sheriff  to  collect  25  cents 
on  each  flOO  and  a  per  capita  tax  of  fl,  and,, 
in  our  opinion,  covers  the  ground  required  in  such  an  order. 

Section  1833  [Ky.  St.]  (act  October  17, 1892),  with  regard 
to  fiscal  courts,  provides  that:  "Each  county  shall 
have  a  fiscal .  court  which  shall  consist  of  the 
judge  of  the  county  court  and  the  justices  of  the 
peace  for  said  county,  and  their  successors  in 
office,  in  which  the  judge  of  the  county  court 
shall  preside  if  presen-t." 

And  section  1838 provides  that;  this  court  shall  be  a  court 
of  record,  and  shall  hold  two  regular  terms  in  each  year, 
commencing  on  the  first  Tuesday  of  April  and  October  of 
each  year  and  continuing  until  the  business  of  the  court  is 
disposed  of,  but  that  the  county  court  of  any  county  may 
by  an  order  of  record  fix  a  different  date  for  the  commence- 
ment of  said  terms;  but  provides  that  one  of  the  terms 
shall  be  held  in  October;  that  the  county  judge  shall  have 
the  power  to  call  a  special  term  of  said  court  for  the  trans- 
action of  any  business  of  which  the  count  has  jurisdiction 
whenever  the  necessity  exists  for  a  special  session. 
And  section  1839  provides  that  the  fiscal  court  shall  have 
jurisdiction  to  levy  each  year  for  county  purposes  a  poll 
tax  of  not  exceeding  $1.50  and  an  ad  valorem  tax  on  all 
property  subject  to  taxa«tion  within  the  county. 
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It  seems  to  us  that  there  can  be  no  qqestion  that  the 
county  jitidge  and  magistrates  of  the  county  were  author- 
ized to  fix  a  couttty  levy  for  the  year  1894,  as  the  provision 
of  section  142  of  the  Constitution,  which  requires  that  each 
county  shall  be  laid  off  into  justices'  districts  of  not  less 
than  three  nor  more  than  eight,  and  in  each  of  which  dis- 
tricts one  justice  of  the  peace  should  be  elected  as  provided 
by  section  99  of  the  Constitution,  did  not  go  into  effect 
until  the  first  Monday  in  January,  1895;  and,  so  far  as  the 
Constitution  is  concerned,  the  old  Court  of  Claims  was  not 
disturbed  until  after  that  time. 

There  is  nothing  in  the  statute  which  intimates  that  the 
fiscal  court  should  not  make  the  county  levy  at  other  than 
the  regular  terms  thereof. 

It  is  very  strongly  insis>ted  for  appellees  that,  as  section 
4046  provides  that  the  assessor  shall  begia  his  duties  on 
the  15th  day  of  September  in  each  year,  and  assess  all  prop- 
erty as  of  that  date,  and  he  is  not  required  to  return  his 
tax  book  and  schedule  before  the  first  Monday  in  January 
thereafter,  and  that  section  4119  requires  the  Board  of 
Supervisors  shall  convene  at  the  county  seat  on  the  first 
Monday  in  January  thereafter,  there  could  be  no  basis  for 
the  county  levy  of  taxes  for  1894  earlier  than  the  adjourn- 
ment of  the  Board  of  Supervisors  after  their  meeting  on 
•the  first  Monday  of  January;  and  as  the  levy  in  question 
was  made  on  the  23d  day  of  September,  several  months  be- 
fore it  was  possible  for  this  basis  to  be  reached,  that  it 
necessarily  follows  that  the  court,  had  no  authority  to 
make  such  a  levy. 

This  argument  might  just  as  well  be  extended 
and  say  that  the  fiscal  court  had  no  authority  to 
make  the  levy  for  county  purposes  until  after  the  State 
Board  of  Equalization  had  finished  its  work,  which  proba- 
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bly  would  not  occur  before  the  1st  of  the  following  June. 
It  is  impossible  in  making  a  levy  to  do  so  with  entire  ac- 
curacy. At  best,  only  an  approximation  of  the  amoant  re- 
quired for  county  purposes  can  be  determined.  It  is  the 
universal  rule  now,  so  far  as  we  have  information,  for 
the  fiscal  court  to  make  these  levies  in  October  preceding 
the  January  at  which  the  assessment  is  to  be  completed, 
and  we  are  of  the  opinion  that  the  levy  made  by  the  county 
judge  and  justices  of  the  peace  of  Pulaski  county  on  the 
?.?d  day  of  September,  1893,  was  valid,  and  that  neither 
Wa^tson  nor  his  securities  have  any  legal  defense  to  this 
action  on  that  ground. 

The  remaining  contention  of  the  sureties  that  they  are 
not  liable  for  the  county  levy  by  the  terms  of  the  bond  has 
been  very  carefully  considered  by  this  court  in  the  recent 
case  of  Howard,  Sheriff,  v.  Com.,  reported  in  105  Ky.,  604, 
[49  S.  W.,  466],  in  which,  after  a  careful  consideration  by 
the  court,  it  was  held  that  a  sheriflP's  bond  executed,  under 
section  4133  of  the  Kentucky  Statutes,  for  the  faithful  per- 
formance  of  his  duties,  secures  the  collection  of  the  coun- 
ty, as  well  as  the  State,  revenue.  It  is,  therefore,  unneces 
sary  to  discuss  that  question  further  in  this  case. 

It  appears  from  the  testimony  that,  since  the 
date  of  the  settlement  of  January  10, 1895,  appellee 
has  paid  |6,400  to  the  treasurer  of  Pulaski  coun- 
ty, and  that  ie  is  also  entitled  to  a  credit  of 
1182.60,  admitted  by  the  county  to  be  jast;  and  he  is  also 
entittled  to  any  other  sums  which  may  have  been  paid  since 
the  date  of  that  settlement. 

For  reasons  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  proceedings  consistent  with  this  opin- 
ion. 
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Case  68— ACTION  TO  RECOVER  OFFICE— April  28. 

Heyker  v.  McLaughlin,  Etc, 
Same  v.  Herbst,  President,  Etc. 

appeal  fbom  kenton  circuit  court 

Municipal  Corporations — Cities  of  Second  Class — Board  of  Edu- 
cation.— ^In  the  absence  of  express  legislative  authority,  the 
Board  of  Education  of  a  city  of  the  second  class  has  no  au- 
thority to  enact  a  by-law  providing  that  it  shall  require  a  two- 
thirds  majority  to  elect  a  clerk  of  that  board.  Such  a  by-law  is 
violative  both  of  the  common  and  statute  law  of  the  State. 

M.  Ij.  HARBESON,  for  the  appellant. 

1.  Charter  Provisions.    Ky.  SUts.,  sees.  3226,  3212,  3231,  448. 

2.  Mandamus,  the  proper  remedy  in  the  proceeding  against  Herbst 

as  president,  &c.  Clark  v.  Mt^enzie,  7  Bush,  523;  People  v. 
Pease,  27  N.  Y.,  45;  6  Am.  &  Eng.  Ency.  of  Law,  311,  380,  385; 
Cassidy,  Auditor's  agent,  v.  Young,  13  Ky.  Law  Rep.,  512;  Bat- 
man V.  Megowan,  1  Met,  633;  Cox  v.  Kash,  1  Bush,  201;  Howes 
V.  Walker,  13  Ky.  Law  Rep.,  530. 

Z,  Want  of  power  in  the  board  to  adopt  ihe  rule  requiring  two- 
thirds  to  elect  a  clerk,  15  Am.  &  Eng.  Ency.  of  Law,  pp.  1039, 
1041  and  1043;  17  Same,  p.'  236;  Dillon  on  Municipal  Corps., 
fiec.  317;  J.  Monroe  Haskill  v.  Mayor  and  council  of  Baltimore, 
65  Md..  125;  s.  c.  125  Am.  ft  Eng.  Corps.  Cases,  p.  — ;  s.  c.  57 
Am.  Reps.,  308;  Hewitt  v.  Craig,  86  Ky.,  23;  15  Am.  ft  Eng. 
Ency  of  Law,  1042;  2  Am.  6  Eng.  Ency.  of  Law,  706;  Cadmus 
V.  Farr,  .47  N.  J.,  208. 

4.  The  rule  that  in  ordinary  actions  where  the  law  and  facts  are 
eubmitted  to  the  court,  this  court  on  appeal  will  not  consider 
the  question  whether  or  not  the  pleadings  sustain  the  judg- 
ment In  the  Absence  of  a  separation  of  the  conclusions  of  law 
and  facts  and  exceptions  to  the  finding  of  law  and  motion  for 
new  trial,  has  never  been  adopted  by  this  court.  Union  Ins.  Co. 
V.  Groom.  4  Bush,  292;  Helm  v.  Coffey,  80  Ky.,  176;  Henderson 
V.  Dupree,  82  Ky.,  678;  Albin  v.  Ellinger,  19  Ky.  Law  Rep 
1887. 

HARVEY  MYERS,  fob  the  appellees. 

1.  A  rule  adopted  by  a  municipal  legislative  body  requiring  a  two- 
thirds  vote  for  the  election  of  officers   (the  constating  instru- 
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ment  of  such  body  providing  that  'the  majority  of  the  members- 
elect  fihall  be  a  quorum)  is  legal  and  binding. 
2.  The  rules  of  a  municipal  legislative  body  having  continuous  suc- 
cession, do  not  die  with  the  expiration  of  the  terms  of  the  mem- 
bers who  enacted  same. 

Citations:  Ky.  Stats.,  sec.  8212;  Hyskell  v.  Morgan,  65  Md., 
125;  15  Am.  ft  Eng.  Ency.  of  Law,  1046. 

WM.  A.  BTRNE,  auso  fob  the  appellee. 

Counsel  tirgued  that  the  two-thirds  rule  which  had  been 
adopted  by  the  board  of  education  was  a  valid  rule,  and  that  it 
did  not  cease  to  be  operative  when  the  members  of  the  board 
enacting  it  went  out  of  office.  In  support  of  his  contention,  he 
cited:  Ky.  Stats.,  sees.  3212,  448,  3226;  Beach  on  Private  Cor- 
porations, vol.  1,  ch.  16,  sec.  308;  Beach  on  Corporations,  sec 
309;  Bigelow  on  Estoppel,  pp.  673,  679. 

W.  A.  BYRNE  Airo  HARVEY  MYERS  FOB  appellees  in  a  petitios 

FOB   A    MODIFICATION  OF  THE  OPINION. 

Even  although  the  two-thiords  rule  be  invalid,  it  does  not 
follow  that  the  appellant  is  entitled  to  recover  the  fees  of  clerk 
of  the  board  of  education.  McLaughlin's  term  was  a  four  year 
term  from  January,  1896;  it  did  not,  therefore,  expire  until 
1900,  and  at  the  time  the  appellant  claims  to  have  been  elected 
there  was  no  vacancy  in  the  office. 

JUDGE  BURNAM  DEi.rvERED  the  opinion  of  the  cjourt. 

By  agreement,  these  two  actions  are  tried  together. 
Both  were  instituted  by  appellant  for  the  purpose  of  get- 
ting possession  of  the  oflSce  of  clerk  of  the  Board  of  Ed- 
ucation of  the  city  of  Covington,  which  office  he  claims  he 
was  elected  to  fill  by  a  majority  of  the  Board  of  Education 
in  January,  1898,  tor  a  term  of  two  years. 

Appellant  alleges  that  at  a  regular  meeting  of 
the  Board  of  Education,  then  consisting  of  twelve 
members,  held  for  the  purpose  of  electing  a  clerk, 
in  January,  1898,  he  received  the  votes  of  seven 
members  of  the  board,  and  appellee  MeLaughlin  re- 
ceived the  votes  of  the  other  five  members,  but  that  the 
president  of  the  board,  refused  to  declare  him  elected  to 
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the  office,  and  appellee  McLaughlin,  the  incumbent,  has  re- 
fused to  surrender  the  office. 

Appellees  admit  that  the  election  was  held  hy 
the  Board  of  Education,  and  that  appellant  re- 
ceived seyen  votes,  but  deny  that  by  reason  thereof  he  was 
elected  cl^rk,  for  the  reason  that  grior  to  the  time  of  »the 
election  the  Board  of  Education  had  adopted  a  rule  provid- 
ing that  it  should  require  a  vote  of  two-thirds  of  the  mem- 
bers composing  said  board  to  elect  a  clerk,  and  'that  this 
rule  was  in  force  and  effect  at  the  date  of  the  election,  and 
that  appellant  failed  to  receive  the  requisite  two-thirds. 

The  legal  question  involved  on  the  appeal  in  both  cases 
turns  upon  the  question  as  to  the  power  of  the  Board  of 
£di!cation  of  the  city  of  Covington  to  enact  the  rule  re- 
quiring a  vote  of  two-thirds  of  the  members  thereof  to 
elect  a  clerk. 

Section  3212  of  the  Kentucky  Statutes  provides 
for  a  system  of  public  schools'  for  the  city  of  Coving- 
ton, and  that  the  said  schools  shall  be  under  the  control 
of  a  Board  of  Education,  who  shall  be  declared  to  be  a  body 
politic  and  corporate,  with  perpetual  succession.  They 
are  given  control  and  management  of  the  public  schools  of 
the  city,  and  the  power  to  make  hy-laics  and  rules  necessary 
for  the  discharge  of  their  duties  and  the  government  of 
their  proceedings.  Section  3226  provides  that  "said  board 
shall  have  the  power  to  appoint  a  clerk;  prescribe  his  du- 
ties and  term  of  office,  and  fix  his  compensation;"  and  sec- 
tion 3231  provides  that  "-the  Board  of  Education  shall  elect 
from  their  own  number  a  president  for  the  term  of  two 
years,  and  may  prescribe  who  shall  preside  in  his  absence, 
and  make  all  necessary  rules,  prescribing  the  duties  of 
the  presiding  officer  and  the  government  of  themselves." 
By  another  section  of  the  statutes  it  is  provided  that  one- 
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half  the  members  shall  go  out  of  oflSce  each  year,  all  mem- 
bers being  elected  to  serve  for  two  years. 

It  is  the  contention  of  appellant  that  the  Board  of  Edu- 
cation had  no  power  ito  adopt  the  rute  in  question,  because 
it  was  not  expressly  given  by  the  statute  creating  them 
and  defining  their  powers,  nor  conferred  by  the  general 
power  to  enact  by-laws,  contained  in  section  3212.  It  is  m- 
sisted  that  the  rule  is  in  confliot  with  section  448  of  the 
Kentucky  Statutes,  which  provides  that  "words  purporting 
to  give  authority  to  three  or  more  public  officers,  or  other 
persons,  shall  be  construed  as  giving  such  authority  'to  a 
majority  of  such  officers  or  other  persons;''  and  section  679 
of  the  Civil  Code,  which  provides  that  "an  au- 
thority conferred  by  law  upon  three  or  more  persons  may 
be  exercised  by  a  majority  of  them  concurring,  and  an  act 
directed  by  law  to  be  done  by  three  or  more  persons  may 
be  done  by  a  majority  of  tthem  concurring;"  and  that  it  is  in 
conflict  with  the  universal  common-law  rule  on  the  subject; 
whikt,  on  the  other  hand,  it  is  insisted  for  appellees  that 
the  power  given  them  in  section  3212  of  the  Kentucky  Stat- 
utes, 'to  make  by-laws  and  rules  necessary  for  the  discharge 
of  their  duties  and  the  government  of  their  proceedings, 
authorized  them  to  adopt  the  rule  requiring  the  two-thirdg 
vote  to  elect  a  clerk. 

Mr.  Dillon,  in  his  work  on  Municipal  Corporations  (4th 
Ed.,  sec.  317),  says: 

"Since  all  the  powers  of  a  corporation  are  de- 
rived from  the  law,  it  is  evident  that  no  by-law  or 
ordinance  of  a  corporation  can  enlarge,  diminish,  or  vary 
its  powers.  By-laws  are  ill  their  nature  strictly  local  and 
subordinate  to  general  laws,  and  it  is  the  policy  of  the  law 
to  require  of  them  a  strict  observance  of  their  powers,  and 
they  can  not  be  exercised  where  it  is  not  clearly  appre- 
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hended  within  the  words  of  the  act,  or  derived  therefrom 
by  necessary  implication." 

And  in  17  Am.  &  Eng.  Enc.  Law,  p.  236,  it  is  said:  "Or- 
dinances  passed  6y  a  municipal  corporation  under  powers 
derived  from  its  charter  derive  their  authority  from-  the 
legislative  power  of  the  State,  and  not  merely  from  the 
municipal  authority  fussing  them.  The  Legislature  of  a 
State  may  delegate  to  a  municipal  corporation  the  power 
to  make  by-laws  and  ordinances,  and,  when  so  passed,  they 
have  the  force  and  effect  of  the  legislative  act,  within  the 
limits  prescribed  for  it." 

The  Board  of  Education  is  the  creature  of  the 
Legislature,  and  can  exercise  no  power  not  ex- 
pressly or  by  necessary  implication  granted  to  it.  Nei- 
ther can  it  deprive  itself,  by  its  own  actions,  of  the  powers 
that  are  given  it,  and  it  can  not  enlarge  or  diminish  them; 
and,  whilst  the  Legislature  could  have  .provided  that  the 
Board  of  Education  could  enact  a  by-law  to  require  the 
vote  of  two-thirds  of  its  members  to  elect  a  clerk,  or  to  ex- 
ercise any  other  power  conferred  upon  it  by  law,  in  the 
absence  of  such  express  or  implied  authority  the  majority 
of  that  body  can  not  delegate  its  rights  and  powers  to  the 
minority,  and,  in  the  absence  of  statutory  provision,  the 
common-law  rule,  that  the  will  of  the  majority  shall  be 
taken  as  the  will  of  the  whole,  must  prevail. 

It  was  said  by  the  Supreme  Court  of  Maryland 
in  the  case  of  Heiskell  v.  Mayor,  etc.,  reported 
in  65  Md.  125,  [57  Am.  B.,  308,  and  4  Atl.,  466], 
in  commenting  upon  a  contention  of  this  sort, 
that  "the  Legislature  having  granted  to  this  municipal  cor- 
poration the  right  to  settle  their  rules  of  procedure,  this 
power  included  the  right  to  fix  the  number  necessary  for 
a  quorum  and  the  transaction  of  business.    ^Rules  of  pro- 

(88] 


Digitized  by 


Google 


1 


514  KENTUjCKY   REPORTS.  [Vol.  106 

Heyker  v.  McLaughlin,  &c.    Same  v.  Herb&t,  President,  Ac. 

cedure'  are  rules  made  by  any  legislative  body  as  to  the 
mode  and  manner  of  conducting  the  business  of  the  body. 
They  are  intended  for  the  orderly  and  proper  disposition 
of  the  matters  before  it.  Thus,  what  copimittees,  and 
upon  what  subjects  they  shall  be  appointed,  and  what 
shall  be  the  daily  order  in  which  the  business  shall  be 
taken  up,  and  in  what  order  certain  motions  shall  be  re- 
ceived and  acted  upon,  and  many  other  kindred  matters 
are  subjects  of  the  rules  of  procedure.  .  .  .  But  these 
ruks  of  procedure  never  contravene  the  statute  or  com- 
moln  law  of  the  land.  ...  .  As  a  general  rule,  the 
power  tha»t  creates  a  municipal  corporation  fixes  the  num- 
ber of  members  that  shall  constitute  a  quorum;  and  the 
'quorum*  of  the  body  may  "he  defined  to  be  that  number 
of  the  body  which,  assembled  in  their  proper  places,  will 
enable  them  to  transact  their  proper  business,  or,  in  other 
words,  that  number  which  makes  the  lawful  body,  and 
gives  them  the  power  to  pass  a  law  or  ordinance.  But 
when,  in  a  case  like  the, present,  of  a  municipal  corpora- 
tion, the  statute  law  creating  it  is  silent  as  to  what  shall 
constitute  a  legal  assembly,  ♦the  law,  both  in  England  and 
in  this  country,  is  well  settled  that  the  majority  of  the 
members  elect  shall  constitute  the  legal  body." 

Mr.  Dillon,  in  his  work  on  Municipal  Corporations  (4  th 
Ed.,  sec.  278),  says:  "The  common-law  rules  as  to  quo- 
rums and  majorities,  established  with  reference  to  cor- 
porate bodies,  consisting  of  a  definite  number  of  corpor- 
ators, have,  in  general,  been  applied  to  the  common  coun- 
cil, or  selected  governing  bodies  of  our  municipal  corpora- 
tions, where  the  matter  is  not  regulated  by  a  charter  or 
sta-tute." 

It  follows,  therefore,  in  the  absence  of  express  author- 
ity in  the  articles  of  incorporation  authorizing  the  Board 
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of  Education  to  pass  the  by-law  in  question,  that  the  com- 
mon-law rule,  that  a  majority  thereof  could  legally  act,  is 
in  full  force;  but  we  are  of  the  opinion  that  the  right,  to 
I>ass  the  ordinance  in  question  is  in  direct  contravention 
with  the  provisions  of  the  statute  and  Code,  referred  'to 
above,  which  provide  that  an  authority  conferred  by  law 
npon  three  or  more  persons  may  be  exercised  by  a  major- 
ity of  them  concurring.  (See  Hewitt,  Auditor  v.  Craig,  86 
Ky.,  23),  [5  S.  W.,  280]. 

In  our  opinion,  the  general  power  conferred  upon 
appellee  to  make  by-laws  and  rules  for  the  dis- 
charge of  their  duties  and  the  government  of  their  pro- 
ceedings does  not  con^r  the  power  to  enact  a  by-law  re- 
quiring a  two-thirds  vote  to  elect  an  officer  provided  for 
by  the  charter,  where  the  charter  is  silent  as  to  the  mode 
of  this  election.  The  rule  was  not  necessary  to  carry  into 
effect  any  power  conferred  by  the  charter  to  the  body,  and 
has  a  tendency  to  obstruct  the  perfornjance  of  this  im- 
portant duty,  and  to  take  away  from  the  majority  the 
power  conferred  upon  it,  and  vest  it  in  the  mionrity. 

As  appellant  received  a  majority  of  the  votes  of  the 
Board  of  Education  at  a  meeting  regularly  called  for  the 
election  of  clerk,  it  was  the  duty  of  the  president  of  the 
board  to  have  declared  him  duly  elected,  and  he  is  entitled 
to  the  office  und  the  salary  attached  thereto.  For  reasons 
indicated  the  judgment  appealed  from  is  reversed,  and  the 
case  remanded  for  proceedings  consistent  with  this  opin- 
ion. 
Hesponbe  to  petition  for  reheabing  by  judge  burn  AM: 

It  is  insisted  by  appellee  in  his  petition  for  rehearing 
[50  g.  W.,  859],  in  this  case  that  he  was  elected  to  fill  the 
office  of  clerk  of  the  Board  of  Education  for  four  years 
from  January,  1896,  and  'that  there  was,  therefore,  no  va- 
cancy in  the  office  in  January,  1898. 
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Whilst  this  suggestion  was  made  in  the  original 
brief,  it  was  not  serionslj  insisted  upon,  and, 
in  our  opinion,  is  wholly  unsupported  bj  the 
agreed  facts  filed  in  the  case,  which  show  that  appellee 
was  elected  clerk  of  the  school  board  for  the  city  oif  Coring- 
ton  for  one  year  in  January,  1893,  and  that  in  'the  Decem- 
ber following  he  was  again  elected  to  this  office  for  the 
term  of  four  years,  which  term  did  not  expire  until  Decem- 
ber, 1898.  It  is  true  that  in  April,  1896,  by  action  of  the 
board,  the  term  of  the  office  of  clerk  was  changed  from  four 
to  two  years,  and  it  was  e^^ressly  provided  that  this  rule 
should  apply  to  appellee,  and  that  his  term  should  begin 
January  1,  1896;  and  both  under  bft  original  election  and 
under  the  change  made  in  April,  1896,  it  was  provided  that 
his  term  should  expire  on  the  1st  day  of  January,  1899.  It 
seems  to  us  that  these  facts  are  conclusive  of  appellee's 
conte;nrtion  on  this  point. 


Case  59— ACTION  ON  ACCOUNT— April  28. 

Stix,  Etc.  Y.  Eversole's  Administrator,  Etc. 

APPEAL  FBOM    PEBBT    CIRCUIT    COURT. 

Personal  Representatives — Waiver  or  Demand. — A  personal  rep- 
resentative may  waive  the  demand  required  by  section  3872  of 
the  Kentucky  Statutes;  and  the  filing  by  him  of  a  general  de- 
murrer to  the  petition  against  him  for  a  claim  against  his  de- 
cedent is  a  waiver  of  such  demand. 

E.   B.   HOOG,  FOR  APPELLANTS. 

1.  The  appellees  laid  no  foundation  for  the  motion  for  a  rule  to 

dismiss. 

2.  The  court  erred  In  making  the  rule  absolute  and  dismissing  the 

petition  on  the  record  alone. 

Citations:     Thomas  v.  Thomas,  15  B.  M.,  184;  Nuttle  v.  Bran- 
nin,  5  Bush,  11. 
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JOHN  C.  EVERSOLE,  fob  the  appellees. 

1.  The  court  properly  dismissed  the  petition  for  lack  of  the  affldAvi,t 

and  demand  required  by  the  statute.  Ky.  Stats.,  sees.  3870-1; 
Leach  v.  Kendall's  Admr.,  13  Bush,  424;  Trabue's  Exrs.  v.  Har- 
ris, 1  Met.,  597.  The  statement  in  Hogg's  deposition  that  the 
account  was  properly  proven  was  insufficient;  he  does  not  show 
who  the  two  "fitnesses  were  who  proved^  the  claim. 

2.  If  the  rule  of  plaintiff  was  improperly  granted  for  lack  of  the 

affidavit,  the  defect  was  waived  by  failing  to  make  objection  at 
the  time.  ^ 

CHIEF  JtrSrrOB  HAZEIjRIOG  delivebed  the  opinion  of  the  coubt. 

A  personal  represenrtative  may  waive  the  demand  re- 
quired by  section  3872,  Kentucky  Statutes,  of  claims 
against  the  decedent's  estate  (Thomas  v.  Thomas,  15  B. 
Mon.,  184;  Howard  v.  Leavell,  10  Bush,  481);  and  if  He 
files  a  general  demurrer  to  the  petition  it  is  then  too  late 
to  object  'to  the  further  prosecution  of  the  action  against 
him  for  want  of  such  demand  and  proof  (Usher 
V.  Flood,  12  Ky.  Law  Rep.,  721,  [17  S.  W.,  132]). 
The  trial  court  in  the  appeal  before  us  dismissed 
the  petition  of  the  aK>ellants  upon  the  belief 
that  there  was  not  sufficient  proof  of  a  demand  for  the 
payment  of  the  claim  sued  on,  accompanied  by  ^the  proper 
^affidavit.  But  prior  to  the  motion  to  dismiss  for  that  rea- 
son the  appellees  had  filed  a  general  demurrer  to  the  pe- 
tition. The  attention  of  the  trial  court  seems  not  to  have 
been  called  to  this  fact,  or  to  the  question  of  waiver  now 
raised. 

The  judgment  dismissing  the  petition  is  reversed, 
and  cause  remanded  for  .proceedings  not  inconsistent 
with  this  opinion. 
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Case  60— INJUNCTION  AGAINST  TAXES— Apbh.  28. 

Mossett,  Etc.  V.  Newport  and  Cincinnati  Bridge 

Co. 

APPEAL   FROM    OAMPBELL   CIBCX7IT    OOUBT. 

L  Taxation — Power  of  Campbell  County  Coubt  to  Appoint  Super- 
VIS0B8  AT  Newport  Session. — Under  tbe  act  of  February  26, 
1863,  providing  for  holding  seussionfi  of  the  county  court  of 
Campbell  county  at  Newport  the  county  court  so  held  could 
transact  any  business  of  which  that  court  had  jurisdiction  ex- 
cept that  no  court  cf  claims  could  be  held  at  Newport.  Accord- 
ingly the  order  of  the  county  court  held  at  Newport  November 
21,  1898,  appointing  supervisors  was  valid. 

2.  Same — Numbeb  of  Supervisors. — ^The  county  of  Campbell,   con- 

taining a  city  of  the  second  class  and  two  cities  of  the  fourth 
class,  the  county  court  properly  appointed  twelve  supervisors 
under  the  provisions  of  section  4115  of  the  Kentucky  Statutes. 

3.  Same — Time  of  the  Meeting  of  the  Board  of  Supervisors. — ^Tlie 

provisions  of  section  4119,  Ky.  iStats.,  requiring  the  board  of 
supervisors  to  convene  at  the  county  seat  of  their  respective 
counties  on  the  first  Monday  in  January  of  each  year  is  direc- 
tory. If  as  a  matter  of  fact  they  did  on  that  day  meet  at  an- 
other place,  and  proceed  to  discharge  their  duties  as  super- 
visors, such  irregularity  would  not  render  any  session  held  by 
them  invalid. 

4.  Same — Powers  of  the   Board. — ^Although   sees.   4120,   4121,   Ky. 

Stats.,  provide  that  the  board  of  supervisors  shall  not  continue 
in  session  for  more  than  fifteen  days,  and  might  during  this 
period  increase  or  decrease  any  list  if  the  evidence  be  clear  and 
unmistakable  that  the  valuation  is  not  a  fair  cash  value,  yet 
the  law  does  not  forbid  them  upon  reconvening  to  hear  com- 
plaints from  taking  up  any  matter  which  may  have  escaped 
their  attention  during  the  first  meeting.  By  sec.  4123  it  is  pro- 
vided that  the  board  in  re-assembling  shall  hear  all  complaints 
and  pass  upon  the  assessment  of  all  taxpayers,  and  for  that 
purpose  remain  in  session  for  not  more  than  ten  days.  The 
action  of  the  board  in  raising  the  assessment  of  appellee  during 
its  adjourned  session  was  not  therefore  invalid. 

5.  Same — Irreoulabitt. — By   sec.   4128,   Ky.   Stats.,   no  irregularity 

in  the  execution  of  the  duties  of  the  supervisors  renders  the 
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assessment  invalid.  Any  aggrieved  taxpayer  may  appeal  to  the 
Judge  of  tUe  county  court  within  ten  days  after  the  final  ad- 
journment of  the  board  and  this  remedy  is  exclusive. 

RAMSEY  WASHINGTON  fob  the  affella^'TS. 

Counsel  stated  the  points  relied  on  by  plaintiff  below,  the  , 
present  appellee,  &s  grounds  for  its  injunction,  as  follows: 

1.  That  the   county  court  appointed   the  board  of  supervisors  on 

November  21,  1898,  at  Newport,  instead  of  appointing  them  on 
November  1,  1898,  at  the  county  seat,  Alexandria. 

2.  The  county  court  appointed  a  board  consisting  of  twelve  men, 

when  it  ought  to  have  appointed  only  eight. 

3.  The  board  of  supervisors  never  met  at  the  county  seat  on  January 

1,  1899,  but  in  Newport. 

4.  The  board  of  supervisors  did  not  increase  the  assessment  of  said 

bridge  during  the  first  fifteen  days,  but  began  the  consideration 
of  the  Increase  at  the  adjourned  meeting,  though  no  clear  or 
unmistakable  evidence  that  said  assessor's  assessment  of  $600,- 
000  was  not  the  fair  cash  value  of  said  bridge,  was  offered  or 
heard  by  them. 

And  thereupon  dlBCUSsed  the  points  seriatim  and  made  against 
the  appellee's  -contention,  citations  as  follows:  Varney  v. 
Justice,  86  Ky.,  599;  Smith  v.  Cansler,  83  Ky.,  372;  Rice  v. 
Com.,  3  Bush,  16;  Justices  of  Jefferson  County  v.  Clark,  1  Mon., 
86;  Rodman  v.  Harcourt,  4  B.  Mon.,  232;  Wilson  v.  King,  3 
Litt,  459;  L.  &  N.  R.  R.  Co.  v.  Trustees  School  Dist  No.  37;  13 
Ky.  Lav  Rep.,  638;  Cooley's  Const.  Lim.,  p.  599;  Ky.  Stats., 
sees.  4115,  4128,  4121;  Rennick  v.  Curry,  3  Ky.  Law  Rep.,  156; 
Coldiron  v.  Ky.  Lumber  Co.,  17  Ky.  Law  Rep.,  598;  High  on 
Injunctions,  sec.  31  (ed.  1874) ;  Idem,  sec.  356;  Baldwin  v. 
Shine,  84  Ky.,  511;  20  Ky.  Law  Rep..  1195. 

C.    J.  AND  W.  W.   HELM  FOB  THE   AFPELUEE. 

1.  Orders  appointing  supervisors  of  tax  must  be  made  by  the  county 

court  sitting  at  the  county  seat  at  the  November  term.  Ky. 
Stats.,  sees.  4115,  1058,  1059,  1840,  1069;  Ky.  Con.,  sees.  64,  59, 
141;  Venhoff  v.  Morgan,  11  Ky.  Law  Rep..  276. 

2.  Local  act  providing  for  additional  county  courts  at  a  place  not 

the  county  seat,  does  not  authorize  county  governmental  busi- 
ness to  be  transacted  there. 

3.  De  facto  officers  may  be  enjoined  from  acting,  though  if  they 

had  acted,  their  acts  as  to  the  public  or  third  persons,  would 
have  been  valid.    Williams  v.  Boynton,  147  N.  Y.,  426. 

4.  The  statutes  requiring  supervisors  of  tax  to  meet  at  the  county 

seat  is  mandatory,  if  they  meet  elsewhere  their  proceedings  are 
void.    Ky.  Stats.,  sees.  4118,  4119. 
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5.  The  board  of  supervisors  can  only  increase  or  decrease  assess- 

n^ents  at  their  first  meeting.  The  adjourned  meeting  is  for  the 
sole  purpose  of  hearing  complaints  as  to  increases  made' by 
•them  at  their  first  meeting.  Ky.  Stats.,  sees.  4120,  4121,  4122, 
4123. 

6.  Injunction  is  the  proper  remedy  in  this  case. 

SAMB  COUNSEL  for  the  appellee  in  a  petition  fob  a  modification 
QF  the  opinion.     (Petition  not  in  the  record.) 

JUDGE  BURNAM  dcuvebeo  the  opinion  of  the  coubt. 

The  Newport  and  Cincinnati  Bridge  Company  seeks  in 
this  action  to  enjoin  the  Board  of  Supervisors  for  Camp- 
bell county  from  increasing  the  assessment  of  its  bridge 
and  approaches  over  the  valua^tion  placed  thereon  by  the 
assessor.  The  grounds  upon  which  it  relies  are  that  the 
orders  appointing  the  defendants  supervisors  of  taxes  are 
void  for  the  following  reasons:  First,  because  they  were 
made  at  Newport  on  the  third  Monday  in  November,  1898, 
instead  of  at  Alexandria,  the  county  sea4:,  on  the  first  Mon- 
day in  November;  second,,  because  the  county  court  ap- 
pointed twelve  persons  to  act  as  supervisors,  when,  under 
the  law,  it  had  the  power  to  appoint  only  eight;  third, 
that  ithe  Board  of  Sui)ervisors  failed  to  meet  at  the 
county  seat,  Alexandria,  on  the  first  Monday  in  January, 
but,  instead,  met  in  Newport;  fourth,  that  the  Board  of 
Supervisors  did  not  increase  the  assessment  of  its  prop- 
erty during  the  firs't  fifteen  days  of  its  session,  but  Ofily 
took  up  this  question  upon  the  reconvening  of  the  board 
to  hear  complaints  and  pass  upon  the  complaints  of  tax- 
payers. 

We  will  consider  these  grounds  in  the  order  in  which 
they  are  relied  on. 

While  it  is  true  that  Alexandria  is  the  coun»ty  seat  of 
Campbell  county,  the  Legislature,  by  an  act  approved 
February  25,  1863,  provided:  "That  in  addition  to  the 
bounty  court  now  held  in  the  county  of  Campbell  the  pre- 


Digitized  by 


Google  j 


Vol.1061  JANUARY  TERM,  1899^    - ^ 

Mossett,  Ac,  V.  Newport  &  Cincinnati  Bridge  Co. 

siding  judge  af  sai^  court  shall  hold  annually  twelve  'terms 
of  the  Campbell  County  Court  in  the  city  of  Newport. 
They  shall  be  held  at  the  court  house  on  the  third  Mon- 
day of  each  and  every  month,  and  said  judge  may  adjourn 
said  court  from  day  to  day  and  from  time  to  time  if  the 
business  requires  it;  and  he  shall  have  power  to  call 
and  hold  special  terms  of  said  court  in^said  city  for  such 
terms  as  the  business  may  require;  but  no  court  of  claims 
shall  be  held  in  Newport." 

Tbe  third  Monday  in  November,  1898,  fell  on  the  21st; 
and  the  order  of  the  county  court  appointing  the  Board  of 
Supervisors  teas  made  at  tlie  county  coui>t  held  in  New- 
port on  that  date.  In  our  opinion,  under  the  provisions 
of  the  act,  supra,  the  county  court  sitting  at  Newport  had 
the  power  to  make  any  order  or  transact  any  business  im- 
I>osed  upon  it  by  law  which  it  could  have  lawfully  per- 
formed at  Alexandria;  the  only  restriction  imposed  by  the 
act  being  that  "no  court  of  claims  shall  be  held  at  New- 
port." The  order  of  November  21,  1898,  appointing  the 
Board  of  Supervisors,  made  at  'the  regular  November 
term  held  in  Newport,  was  a  legal  and  valid  one. 

We  are  of  the  opinion  that  under  section  4115,  Ken- 
tucky Statutes,  as  the  county  of  Campbell  contains  one 
second-class  city  and  two  fourth-class  cities,  the  Board  of 
Supervisors  -properly  consisited  of  twelve  persons.  See 
Kentucky  Statutes,  section  4115. 

Whilst  under  section  4119,  Kentucky  Statutes,  it  was  the 
duty  of  the  Board  of  Supervisors  to  convene  at  the  county 
seat  on  *the  first  Monday  in  January,  yet  we  are  of  opin- 
ion that  this  provision  is  only  directory,  its  purpose  being 
simply  to  fix  the  time  and  place  for  the  meeting  of. the 
board.  If,  as  a  matter  of  fact,  they  did  on  that  day  meet 
at  another  place,  and  proceed  to  discharge  their  duties  as 
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supervisors,  such  irregularity  would  not  render  any  as- 
sessment made  by  them  invalid.  See  Kentucky  Statutes, 
section  4128. 

Though  sections  4120  and  4121,  Kentucky  Statutes,  pro- 
vide that  the  Board  of  Supervisors  shall  not  continue  in 
session  for  more  ♦than  fifteen  days,  and  may  during  this 
.  period  increase  or  decrease  any  list  if  the  evidence  be 
clear  and  unmistakable  that  the  valuation  is  not  a  f;ur 
cash  value,  there  is  nothing  in  the  law  which  forbids  them, 
upon  reconvening  to  hear  complaints,  from  taking  up  any 
matter  which  may  have  escaped  their  attention  during  the 
first  meeting: 

Section  4123  expressly  provides  that  "the  board,  in  re- 
assembling, shall  hear  all  complaints  and  pass  upon  the 
assessment  of  all  taxpayers  and  for  «that  purpose  remain 
in  session  not  more  than  ten  days." 

Section  4128  provides:  "Ally  informality  or  irregular- 
ity in  the  execution  of  their  duties  as  supervisors  and  any 
failure  of  duty  on  their  part  shall  not  render  an  assess- 
ment invalid.  But  any  taxpayer,  feeling  himself  ag- 
grieved by  the  action  of  said  Board  of  Supervisors,  may 
appeal  to  the  judge  of  the  county  court  within  ten  days 
after  the  final  adjournment  of  said  board.'' 

And  this  is  the  only  remedy  provided  by  law  that  an 
aggrieved  taxpayer  can  avail  himself  of  to  avoid  excessive 
valuation.  See  Marion  Co.  v.  Wilson,  20  Ky.  Law  Bep., 
1193,  [49  S.  W.,  8]. 

For  ithe  reasons  indicated,  the  judgment  is  reversed, 
and  the  cause  remanded,  with  instructions  to  sustain  the 
demurrer,  and  for  other  proceedings  consistent  with  this 
opinion. 
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Oabe  61— action  for  INJURY  CAUSING  DEATH— Apeil  29. 

Morehead's  Administratrix  v.  Bittner,  Etc. 

APPEAL  FROM  WARBEN  GlBCUIT  COURT 

1,  Action  Uitoer  Sec.  4,  Kt.  Stats. — ^Under  secticm  4  of  the  Ken- 

tucky. Statutes  an  iron  bar  is  a  "deadly  weapon.** /^^ 

2.  Same — ^Revivor. — An  action  under  that  section  is  no^n  "assault" 

within  the  meaning  of  section  10.  The  gravamen  of  the  action 
is  the  injury  to  the  widow  and  children  and  the  action  may  be 
revived  by  them  after  the  defendant's  death  against  his  per- 
sonal representatives. 

LEWIS  M'QUOWN,  for  appellant. 

1.  There  was  no  right  of  action  at  common  law  for  intentional  kill- 

ing. Winnegar,  admr.,  v.  Cen.  Pass.  R.  Co.,  85  Ky.,  551;  Morgan 
V.  Thompson,  82  Ky.,  383. 

2.  Kentucky  Statutes  authorizing  widow   and  children  to   recover 

aamages  for  death  of  husband  and  father.  Act  Mar.  10,  1856 
(2  Rev.  Stat,  509);  sec.  2,  ch.  1,  Gen.  Stat;  sec.  4,  ch.  1,  Ky. 
Stat;  ch.  31,  2  Rev.  Stat,  429. 

3.  Construction  of  statutes — ^the  rule  of  efusdem  generis.    Kennedy 

V.  Foster,  14  Bush,  482;  Com.  v.  Kammerer,  11  Ky.  Law  Rep., 
777;  Brooks  v.  Cook,  44  Mich.,  617;  Moore  v.  Settle,  82  Ky.,  187; 
Reg.  V.  Whltnosh,  7  B.  &  C,  596;  City  of  St.  Louis  v.  Laughlin, 
49  Mo.,  559. 

4.  Actions  for  assault  or  trespass  vi  et  armU  do  not  survive.    Ky. 

Stat,  sec.  10,  ch.  1;  Perkins  v.  Stein  &  Co.,  94  Ky.,  433;  Moe  v. 
Smiley,  125  Pa.  St,  136;  s.  c.  17  Atl.  Rep.,  228;  Hamilton  v. 
Jones,  25  N.  E.  R.,  192;  Hegerich  v.  Keddie,  99  N.  Y..  258;  Ott 
V.  Kaufman,  68  H^d.,  56;  Russell  v.  Sunbury,  37  0.  St,  37. 

5.  When  trespass  vi  et  armia  lies.    1  Chitty's  PI.,   (11  Am.  ed.)   p. 

167;  Smith  v.  Hancock,  4  Bibb.,  222. 

JOHN  B.  GRIDER,  for  appellees. 

Counsel  stated  the  propositions  of  law  relied  on  by  counsel 
for  appellant  for  reversal  as  follows:  first:  the  court  erred  in 
overruling  the  demurrer  to  the  petition;  second:  the  court 
erred  in  permitting  the  action  to  be  revived.  .Counsel  thereupon 
discussed  the  two  propositions  In  their  order  and  against  the 
conclusions  reached  by  counsel  for  appellant,  made  the  follow- 
ing citations:     Ky.  Stats.,  sees.  410,  1242,  1166,  1308,  1313;  Wil- 
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son  y.  Com.,  3  Bush,  105;  Conii.  v.  Branham,  8  Bush,  387;  Dona- 
hue V.  Drexler,  82  Ky.,  157;  Philpot  v.  Com..  86  Ky.,  595;  Evans 
y.  Com.,  11  Ky.  Law  Rep.,  551;  Com.  y.  Duncan,  91  Ky.,  592. 

B.  F.  PROCTOR,  ALSO  for  the  appellee. 

Counsel  discussed  the  same  questions  urged  by  counsel  for  ap- 
pellant and  combatted  by  his  associate  counsel  for  appellee  and 
made  citations  as  follows:  Donahue  v.  Drexler,  82  Ky., 
187;  Spring  v.  Glenn,  12  Bush,  172;.  Becker  v.  Crow,  7  Bush, 
198;  McLure  v.  Alexander,  15  Ky.  Law  Rep.,  732;  McLarg  v. 
Inglehart,  33  S.  W.  R.,  80;  Alexander  v.  Arnold,  79  Ky.,  370. 

JUDGES  DxjRELLE  DEdVESED  the  opiition  of  the  coubt. 

Appellees,  who  are  the  widow  and  children  of  Robert 
Bittner,  brought  suit  against  J.  S.  MoreHead,  alleging  that 
he  "wantonly  and  maliciously,  and  not  in  self-defense,  as- 
saulted, wounded,  and  struck  and  killed  said  Robert  Bitt- 
ner with  a  deadly  weapon,  a  bar  of  iron,  and  from  the  ef- 
fects of  riaid  wounding  and  striking  said  Bittner  died,"  to 
the  damage  of  appellees.  A  demurrer  to  the  petition  was 
overruled.  Pending  the  litigation  the  defendant  died. 
His  widow  qualified  as  administratrix,  and  a  motion  was 
made  by  appellees,"  and  sustained,  to  revive  the  aotion 
against  her  as  administratrix^  A  trial  was  had,  resulting 
m  a  verdict  for  appellees,  and  the  appellant  has  brought 
the  case  here  for  review. 

No  bill  of  exceptions  was  filed,  but  appellant's  counsel 
relies  upon  two  propositions  of  law: 

First,  that  the  demurrer  to  the  petition  should  have  been 
sustained,  because  an  iron  bar  is  not  a  deadly  weapon, 
within  the  meaning  of  section  4  of  the  Kentucky  Statutes. 

Second,  That  the  action  did  not  survive  against  the  ad- 
ministratrix of  Morehead. 

Upon  the  first  question,  counsel  for  appellant  has  sub- 
mitted a  most  ingenious  and  plausible  argument,  upon 
the  theory  that  at  common  law  there  was  no  right  of  action 
for  an  intentional  killing;  that  the  act  of  March  10,  1856, 
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(2  ReTised  Statutes,  page  509,  the  origyial  of  Kentucky 
Statutes,  section  4),  prohibited  the  buying,  selling,  and 
dealing  in  the  weapons  popularly  known  as  "colts,"  '^brass 
knuckles,"  "slung  shots,"  or  any  imita^tion  or  substitute 
therefor,  and  then  gave  such  right  of  action  by  providing 
that  "should  any  person  be  killed*  by  the  weapons  afore- 
said, or  any  one  of  them,  or  in  any  other  way,  excefpt  in 
self-defense,|'  the  wife  and  heirs  at  law  should  have  a 
right  of  action  against  all  concerned  in  such  killing;  that 
in  the  General  Statutes  (chapter  1,  section  6)  the  language 
of  the  statute  was  altered  by  giving  a  right  of  action  to 
the  widow  or  minor  children  "of  a  person  killed  by  the 
careless,  wanton  or  malicious  use  of  firearms,  or  by  any 
weapon  i)opularly  known  as  colts,  brass  knuckles,  slung 
shots,  or  other  deadly  weapon,  not  in  self-defense,"  and 
this  section  of  the  General  Statutes  was  subsequently 
amended  by  adding  to  the  list  of  weapons  the  words  "or 
sand  bag,  or  any  imitation  or  substitute  therefor;"  and 
that  the  history  and  phraseology  of  the  statute,  and  the 
legislative  construction  given  it,  as  evidenced  by  the  addi- 
tions made  thereto,  show  that  the  rule  of  ejusdem  generis 
should  be  applied  in  its  construction,  so  as  to  make  the 
words  "or  other  deadly  weapon"  apply  only  to  the  weapons 
enumerated  in  the  list,  and  to  other  weapons  of  like 
character,  manufactured  for  use  as  weapons,  and  which 
could  be  carried  concealed  about  the  person.  It  is  further 
urged  that,  if  the  meaning  of  the  section  is  as  contended 
for  by  appellees,  and  it  gives  a  right  of  action  for  killing 
by  any  weapon  whatever,  the  enactment  and  re-enactment 
of  the  dueling  statute  ( 1  Revised  Statutes,  page  429;  Gen- 
eral Statutes,  c.  32;  Kentucky  Statutes,  section  5)  would 
have  been  entirely  unnecessary,  A  number  of  cases  are 
cited  illustrating  .the  application  of  the  ejusdem  generis 
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rale;  special  reliance  being  placed  upon  the  constrnotion 
given  to  the  statuteB  against  gaming  in  Com.  v.  Eammerer 
11  K;y.  Lai^H  Rep.,  777,  [13  S.  W.,  108],  and  Moore  v.  Settle, 
82  Ky.,  187  [56  Am,  R.,  889]. 

There  is  moch  force  in  the  argument.  But  the 
original  statute,  after  prohibiting,  in  the  first  section, 
the  sale  of  the  enumerated  weapoi)is,  and,  in  the  second, 
imposing  a  penalty  against  any  person  who  should  stnke, 
beat,  wound,  or  bruise  another  with  any  of  -the  weapons 
named  in  the  first  section,  pr6ceeded,  in  the  third  section, 
•to  give  a  right  of.  action,  "should  any  person  be  killed  by 
the  weapons  aforesaid,  or  any  of  them,  (jr  in  any  other 
wayy  except  in  self-defense."  Some  force  should  be  given, 
if  possible,  to  the  words  "or  in  any  other  way;"  and  this 
can  hardly  be  done,  if  they  are  restricted  to  weapons  of  a 
similar  character  to  those  enumerated,  or  weapons  of  a 
similar  character  had  already  expressly  been  included  in 
the  statute,  under  the  words  "or  any  imitation  or  substi- 
tute therefor." 

The  language  of  the  third  section  is  much  more  compre- 
hensive than  that  of  the  second,  where  a  right  of  action  is 
given  to  a  person  injured  by  any  of  the  weapons  named  in 
the  first  section.  , 

It  may  be  further  observed  that,  when  the  act 
of  1856  was  carried  into  the  General  Statutes,  nei- 
ther section  2  nor  section  3  was  placed  under  the  title  of 
that  act,  viz:  "To  Prevent  the  Selling  and  Using  of  Cer- 
tain Weapons;"  but  both  sections  were  placed  under  the 
head  of  "Actions  in  Certain  Cases  Allowed;"  section  2  of 
the  act  of  1856  becoming  section  4  of  chapter  1,  and  section 
3  becoming  secftion  6,  with  the  addition  of  the  word  "fire- 
arms" to  the  list  of  weapons,  and  with  the  change  of  the 
words  "or  in  any  other  way"  to  "or  other  deadly  weapon." 
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The  first  fiection  of  the  act  of  1^56  is  not  carried  into  the 
General  Statutes.  In  the  Kentucky  Statutes  we  find  the 
addition  of  the  words  "or  sand  bag,  or  any  imitation  or 
substitute  therefor." 

The  statutes  as  to  the  carrying  of  concealed  dead- 
ly weapons  obviously  refer  to  things  made  for  use  as 
such;  for  in  those  cases  the  gravamen  of  the  offens^e  con- 
sisted in  *the  nature  of  the  weapon,  and  its  being  carried 
concealed.  To  come  wfthin  the  inhibition  of  the  statute, 
the  weapon  must  be  of  the  character  denounced,  independ- 
ently of  the  use  to  which  it  is  put-  But  where  the 
gravamen  consists  in  the  use  which  is  made  of  the  weapon, 
and  a  penalty  is  imposed,  or  a  right  of  action  given,  for 
injuries  inflicted  with  a  deadly  weapon,  the  decisions  in 
this  State  are  not  altogether  in  line  with  those  of  some  of 
the  other  States,  but  the  inquiry  seems  to  be  whether  the 
weapon  was  deadly,  in  the  sense  that,  as  used,  it  was  ca- 
pable of  causing  death;  and  it  has  been  generally  held  that, 
within  such  statutes,  a  weapon  was  deadly,  provided  it 
was  capable  of  being  used  in  the  manner  denounced  by  the 
statute. 

Of  course,  where  the  statute  imposes  a  penalty  upon  any 
one  who  shall  "cut,  'thrust  or  stab  another  person  with  a 
knife,  dirk,  sword  or  other  deadly  weapon,  without  kill- 
ing," etc.,  striking  with  a  blacksmith's  tongs  is  not  an  of- 
fense embraced  therein,  because  the  varieties  of  wounding 
embraced  in  the  statute  do  not  include  such  wounds  as 
could  be  made  by  tongs.  (Com.  v.  Hawkins,  11  Bush,  603, 
considering  General  Statutes  c.  29,  article  17,  section  1.) 
And  so  it  has  been  held  ithat  a  club  was  not  included  un- 
der that  statute. 

But  where,  as  in  General  Statutes  c.  29,  article 
C,     section     2     (Revised     Statutes     c.     28,     article     6, 
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section  2),  the  language  nsed  was,  ^^cnt,  strike  or  stab  an- 
other with  a  knife,  sword  or  other  deadly  weapon,''  it  was 
held  (in  Com.  v.  Branham,  8  Bash,  387)  that  the  words  were 
not  restricted  to  weapons  or  instruments  made  for  the  de- 
struction of  life  or  the  infliction  of  injury,  bu«t  embraced 
a  chisel. 

In  Wilson  v.  Com.,  3  Bush,  105,  in  an  opinion  by 
Judge  Robertson  it  was  held  that  the  language  used  in* 
eluded  an  ax;  that  the  constructive  rule,  ejusdem  generis, 
did  not  apply;  and  tha»t  the  words  "or  other  deadly  weap- 
on" were  unrestricted,  meaning  "just  what  the  words  lit- 
erally import." 

In  Philpot  V.  Com.,  86  Ky.,  595,  [6  S.  W., 
456],  it  was  held,  speaking  of  the  words  "cut,  strike  or 
stab:'^  "This  language  has  reference,  First,  to  any  in- 
strument which  is  capable  of  being  used  for  the  purpose 
of  cu*tting,  thrusting,  or  stabbing  a  person,  and  which  may 
be  dangerous  to  his  life,  if  used  by  the  assailant  for  tbat 
purpose;  or,  second,  any  instrument  capable  of  being  used 
for  the  purpose  of  striking  a  person,  and  which  may  be 
dangerous  to  his  life,  if  used  by  the  assailant  for  that  pur- 
pose. There  is  no  doubt  tha^t  a  sledge  hammer  falls  witb- 
in  the  second  class." 

In  Com.  V.  Duncan,  91  Ky.,  594,  [16  S.  W., 
530],  it  was  held,  that  under  this  statute  a  stone 
might  be  included  under  the  words  "strike  .  ..  an- 
other with  a  .  .  .  deadly  weapon,  with  intention  to 
kill,"  &c.;  but  that,  in  that  case,  the  question  whether  the 
stone  was  of  suflScient  size  to  constitute  it  a  deadly  weapon, 
when  used  in  the  manner  in  which  it  was  usred,  should  have 
been  left  to  the  jury. 

In  Evans  v.  Commonwealth,  11  Ky.  Law  Rep.,  651,  [12 
S.  W.,  767],  it  was  held,  in  an  opinion  by  Judge  Lewis, 


Digitized  by 


Google  , 


Vol,  106]  'JANUARY  TERM,  1899.-  629 

Morehead's  Admrx.,  v.  Blttner,  ftc. 

that  a  pitchfork  was  a  deadly  weapon,  and  that  that  ques- 
tion" need  not  be  left  to  the  jury. 

In  view  of  this  construction  of  similar  language, 
in  the  light  of  which  the  section  has  been  several 
times  substantially  re-enacted,  we  are  constrained  'to  the 
conclusion  that  this  statute  intended  to  embrace  any  kill- 
ing done  with  a  weapon  either  in  itself  deadly,  or  deadly 
-when  used  in  the  manner  in  which  it  was  used.  The  de- 
murrer was,  therefore,  properly  overruled. 

The  second  objection  is  based  upon  the  theory  that 
the  cause  of  action  did  not  survive  against  the  personal 
representative,  because  the  statu^te  does  not  authorize  an 
action  against  any  one  save  the  wrongdoer  himself,  and, 
further,  that  it  was,  in  substance,  an  action  for  an  assault, 
and,  therefore,  died  with  Morehead,  by  virtue  of  section  10 
of  the  Kentucky  Statutes,  providing  that  "actions  for  as- 
sault, slander,  criminal  conversation,'*  etc.,  "shall  cease  or 
die  with  the  person  injuring  or  injured,"  and  great  stress 
is  laid  upon  the  fact  that  the  averment  of  the  cause  of 
action  contains  every  element  of  an  assault;  and  cases 
from  Pennsylvania,  Indiana,  and  other  States  are  cited, 
where  it  was  held  that  like  actions  abated  at  the  death  of 
the  wrongdoer. 

We  are  unable  to  concur  with  the  reasoning  of 
these  cases.  The  doctrine  in  this  State  is  based 
upon  a  diflPerent  theory.  It  is  not  that  the  wife  or  minor 
children  recover  damages  for  the  assault  upon  the  hus- 
band or  father,  bu»t  as  said  in  Donahue  v.  Drexler,  82  Ky., 
157  [56  Am.  B.,  889],  through  Chief  Justice  Hargis — b,  case 
where  the  husband,  before  his  death,  had  made  a  settle- 
ment an4  accepted  a  compromise  for  the  damages  done  to 
him — ^"this  statute  creates  a  new  grievance,  a  new  cause  of 
action,  in  which  neither  the  deceased  nor  his  estate  has 

[84] 
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any  interest,  and  for  which  his  administrator  eould  not 
sue.  It  is  based  upon  the  wrong  to  the  wife  and  children, 
by  depriving  them  of  their  natural  support  and  protection 
which  the  law  gives  -them  in  the  husband  and  father.  The 
injury  is  to  them  and  their  rights.  They  have  the  exclus- 
ive  right  of  action,  under  the  statute,  and  are  entitled  per- 
sonally to  the  results  of  any  judgment  that  may  be  recov- 
ered." 

The  statute,  in  our  view,  was  not  designed  merely 
to  impose  punishment  on  the  wrongdoer  in  addition  to 
such  punishment  as  might  be  imposed  under  the  penal 
laws.  It  was  primarily  a  statute  providing  compensation 
for  a  violation  of  the  rights  of  the  wife  and  children.  This 
being  so,  and  the  action  not  being  in  any  sense  an  action 
for  assault,  it  follows  that  by  virtue  of  the  very  'terms  of 
scTction  10,  Kentucky  Statutes,  it  survives  against  the  pe^ 
sonal  representative  of  the  wrongdoer. 

For  the  reasons  given,  the  judgment  is  affirmed. 


Case  €2— ACTION  FOR  RESCISSION— Afbil  29. 

in  ml  Lane,  Etc.  y.  Lane,  Etc. 

APPEAL  FBOIC   PULASKI   CIRCUIT   COURT. 

1.  Deeds — Construction. — ^A  conveyance  to  A  "and  his  heirs  after 

him/'  "to  have  and  to  hold  xinto  the  party  of  the  second  part 
his  heirs  and  assigns  forever"  created  a  fee  simple  estate,  the 
word  •'heirs"  being  a  word  of  limitation  and  not  of  purchase. 

2.  Rescission — ^Failure  of  Consideration. — A   conveyance   In   con- 

sideration of  the  support  of  the  wife  of  the  grantor  will  be 
rescinded  at  the  Instance  of  the  heirs  of  the  grantor  and  the 
beneficiary  after  the  death  of  the  grantor  for  failure  on  the 
part  of  the  grantee  to  comply  with  the  agreement 

3.  Same — Parties. — In  such  an  action  the  heirs  of  the  grantor  are 

proper  parties. 
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0.  H.  WADDLE  FOB  the  appella.kts. 

1.  The  deed  from  John   L.  Lane  to  Q.  F.  Lane  conveys  only  to  D.  F. 

Lane  a  llf  eestate  with  the  remainderto  his  children,  and  hence  the 
deed  of  D.  F.  Lane  to  appellees  conveys  nothing  to  them  except 
the  life  estate  of  D.  F.  Lane,  and  therefore  upon  the  death  of 
D.  F.  Lane  his  children  became  the  absolute  owners  ol  the  tract 
of  land. 

2.  The  plaintiffs  were  entitled  to  a  rescission  for  failure  of  consid- 

eration— the  grantee  having  failed  to  comply  with  the  covenant 
which  formed  the  consideration  for  the  conveyance. 

Citations:     Genl.  Stats.,  ch.  63,  art  1,  sec.  10;  Brann  v.  Elzey, 
83  Ky.;  440;  Tucker  v.  Tucker,  78  Ky.,  503. 

"NIAY  &  TRIMBLE  fos  the;  apfeluxs. 

1.  The  deed  to  Lane  conveyed  a  fee  simple — the  word  "heirs"  being 

a  word  of  llmdti^tion.  Pritchard  v.  James,  93  Ky.,  306;  True  v. 
Nicholls,  2  Duv.,  547;  Johnson  v.  Johnson,  2  Met,  331. 

2.  The  appellants  being  the  heirs  of  Daniel  Lane,  have  no  interest 

in  this  case  if  the  deed  was  a  fee  simple  conveyance. 

CHIEF  JDSTPCB  KPAZEflURTGO  delivered  the  opinion  op  the  coubt. 

One  John  L.*  Lane,  in  1889,  conveyed  to  Daniel  Lane  a 
tract  of  land  of  some  one  hnndred  and  thirty  acres,  in  Pu- 
laski county,  and  thia  land  Daniel  and  his  wife,  Polly,  in 
1893,  conveyed  to  two  of  their  sons,  T.  P.  and  A.  J.  Lane, 
in  consideration  solely  that  these  two  sons  would  main- 
tain and  support  their  mother,  Polly,  during  her  natural 
life.  Shortly  thereafter  Daniel  died,  and  this  suit  was 
brought  by  Polly,  and  the  children  of  Daniel  other  than  T. 
F.  and  A.  J.  Lane,  against  the  latter,  to  set  aside  the  deed 
of  1893,  on  the  ground — First,  that  Daniel  had  only  a  life 
estate  in  the  land,  with  remainder  to  all  the  children  of 
Daniel  and  Polly;  and,  second,  that  T.  F.  and  A.  J.  Lane 
bad  failed  and  refused  to  maintain  and  support  the  mo- 
ther, Polly,  as  required  in  the  deed.  The  chancellor  held 
the  petition  bad  on  demurrer. 

As  to  the  first  ground  of  relief  in  the  petition,  we  enter- 
tain no  doubt  of  the  correctness  of  the  judgment  below. 
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The  conveyance  from  John  L.  to  Daniel  Lane  was  in  fee 
simple. 

The  parties  to  the  deed  are  stated  to  be  "John 
L.  Lane,  of  the  county  of  Pulaski  and  State  of  Kentucky, 
party  of  the  first  part,  and  Daniel  Lane  and  his  heirs  after 
him,  party  of  the  second  part.''  And  the  grantor  "does 
hereby  sell  and^convey  to  the  party  of  the  second  part, 
his  heirs  and  assigns,  the  following  property,'*  etc.,  '*4o 
have  and  to  hold  unto  the  party  of  the  second  part,  his 
heirs  and  assigns,  forever.'' 

We  regard  the  word  "heirs,"  in  the  clause  where 
it  first  occurs,  as  a  word  of  limitation  merely, 
denoting  the  inheritable  quality  of  the  Estate  con- 
veyed, and  not  the  particular  persons  who  were  to  take  the 
estate.  This  is  the  usual  meaning  of  the  word,  and  it  is 
confessed  of  its  meaning  in  the  remaining  clause  where  it 
occurs. 

The  second  ground  relied  on  for  seating  aside  the  deed 
presents  a  more  troublesome  question. 

Clearly,  if  the  entire  consideration  for  the  con- 
veyance has  failed,  the  chancellor  ought  to  rescind 
the  contract,  and  put  the  parties  in  statu  quo. 
Under  the  averments  of  the  petition,  the  mother 
is  being  supported  and  maintained  by  her  other  chil- 
dren because  of  the  failure  and  refusal  of  the  defendants 
to  maintain  and  support  her.  She  is  entitled  to  a  rescis- 
sion of  the  contract,  if  what  she  says  be  true,  and,  as  the 
other  children  who  are  plaintiffs  with  her  would  be  ittte^ 
ested  in  the  land  if  the  deed  is  set  aside,  they  are  proper 
parties  to  the  suit.  In  the  respect  indicated,  the  petition, 
we  think,  Sftates  a  good  cause  of  action.  Reversed,  with 
directions  to  overrule  the  demurrer,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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Oase  $3— injunction  AGAINST  MUNICIPAL  TAXATION. 

Hughes  Y.  Carl,  Etc. 

APPEAL  FBOM   PULASKI   CIRCUIT   COUST. 

MumciPAL  Corporations — ^Taxation. — Since  the  adoption  of  the 
new  Constitution  all  property  within  the  territorial  limits  of  a 
municipal  corporation  Is  subject  to  taxation  regardless  of  the 
question  of  benefits, actual  or  presumed. 

O.  H.  WADDLE  foe  appellant.     (J.  P.  HORNIDAY  of  counsel). 

The  case  of  Board  of  Councilmen  of  the  City  of  Frankfort  v. 
Scotf,  19  Ky.  Law  Rep.,  1068,  is  conclusive  of  this  case. 

G.  W.  SHADOAN  FOR  appellees. 

The  taxation  of  appellee's  proiTerty  is  illegal  because  they  de- 
rive no  benefit  from   the  city  government     Constitution,   sec.  . 
242;  old  Constitution,  sec.  14,  art  13;  15  B.  M.,  498;  87  Ky.,  267; 
331;  92  Ky..  342;  10  Ky.  Law  Rep.,  146,  185;  16  Ky.  Law  Rep., 
172;    13  Ky.  Law  Rep.,  603. 

CHIEF  JUSTICE  HAZELRIGG  delivered  the  opinion  of  the  court. 

The  judgment  below  perpetuates  an  injunction  granted 
on  behalf  of  appellees,  property  owners  in  the  outer  lim- 
its of  the  city  of  Somerset,  for  the  reason,  that,  whilst  their 
property  is  situated  within  the  boundary  Ijnes  of  the  city, 
they  do  not  receive  a  corresponding  benefit  from  the  taxa- 
tion sought  to  be  enforced  by  the  city  authorities.  In  this 
judgment  the  chancellor  followed  the  rule  under  the  old 
Constitution  as  repeatedly  announced  by  this  court,  and, 
while  no  change  of  this  ruling  growing  out  of  the  new  Con- 
stitution had  been  announced  by  this  court  when  this  case 
was  heard  below,  it  has  been  authoritatively  determined 
by  this  court  recently  that  the  provisions  of  the  new  Con-, 
stitution  requiring  that  taxes  shall  be  uniform  upon  all 
property  subject  to  taxation  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  prohibiting  the  ex- 
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einption  from  taxation  of  any  property  except  such  aa  is 
exempted  by  the  Constitution,  preclude  the  applica«tion  of 
the  old  rule  relieving  the  outlying  property  'from  taxation 
when  it  ia  in  fact  situated  within  the  territorial  limits  of 
the  city.  (Board  of  Councilmen  of  Frankfort  v.  Scott,  19 
Ky.  Law  Bep.,  1068,  [42  S.  W.,  104]. 

It  is  true  that  the  usual  reason  given  for  the 
prevalence  of  the  old  rule  was  that  to  tax  for 
city  purposes  those  living  in  the  remote  parts  of 
the  city  whose  lands  had  not .  been  laid  oflf  into 
city  lots,  or  used  as  city  property,  and  who  had  scant, 
if  any,  police  protection,  would  amount  to  a'  taking  of  pri- 
vate property  for  public  use  without  just  compensation, 
and,  therefore,  a  violation  of  section  14,  article  13,  of  the 
old  Constitution;  and  it  is  likewise  true  that  the  present 
Constitution,  no  more  'than  the  old,  permits  this  to  be 
done.  It  would  seem,  therefore,  to  follow  that,  if  the  old 
rule  was  ever  supported  by  a  good  reason,  there  would  be 
the  same  reason  for  its  application  under  the  new  as  there 
was  under  the  old  Constitu^tion.  But  the  old  rule  was 
never  satisfactory,  because  'impracticable.  It  seemed,  in 
principle,  to  suggest  a  comparative  basis  for  the  taxation 
of  property  within  the  city,  levying  the  greater  tex  on 
those  more  favorably  located,  and  graduating  the  taxes  of 
each  taxpayer-  according  to  the  benefits  received.  There 
was  constant  friction  under  the  old  sys^tem,  and  the  courts 
were  rarely  without  cases  involving  the  question  of  taxa- 
tion of  outlying  property.  There  are  many  reasons  why 
such  cases  were  rapidly  multiplying,  rather  than  diminish- 
ing, under  the  old  rule. 

When,  therefore,  the  provisions  of  the  new  Con- 
stitution seemed  to  demand  absolute  uniformity  of 
taxation     within     the    territorial     limits    of     the     tax- 
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ing  authority,  the  courts  seized  the  opportunity  of  chang- 
ing the  rule.  And,  moreover,  'the  rule  announced  in  the 
Scott  case  is  entirely  just.  It  does  not  violate  the  princi- 
ple that  generally  those  getting  the  greatest  benefit  from 
the  city  government  should  pay  the  greatest  tax.  It  is 
easy  to  see  that,  the  fewer  benefits  received  by  any  given 
property,  the  less  will  be  its  value,  and  the  less,  there- 
fore, will  it  be  taxed.  The  judgment  must  be  reversed  for 
proceedings  consistent  herewith. 


Case  64— ACTION  FOR  INJURY  CAUSING  DBATH—Apbil  20. 

Louisville  &  Nashville  Railroad  Co.  y.  TaafFe's 
Administrator. 


APPEAL    FBOM    OAi:(JLTlN    CIBOUIT    COUBT. 

Instructions  Pebemptobv — Confucting  EiVn>ENCE. — The  proof  as 
to  the  clrcumetances  and  conditions  under  which  the  decedent 
lost  his  life  being  conflicting  it  was  proper  for  the  court  to  re- 
fuse the  peremptory  instruction  asked  for  by  defendant,  and 
in  refusing  to  enter  judgment  for  the  defendant  notwlthstand- 

.  ing  the  verdict 

Evidence — ^Number  of  Decedent's  Family. — In  an  action  to  re- 
cover damages  for  an  Injury  resulting  in  the  death  of  intestate, 
it  was  error  to  permit  evidence  to  go  to  the  Jury  of  the  number 
of  the  decedent's  f^lly;  but  such  evidence  can  not  in  this 
case  'be  held  to  be  prejudicial. 

iNSTBUcnoNS. — The  appellant  can  not  complain  of  the  failure 
of  ithe  court  to  give  instructions  asked  by  it  when  the  principles 
embodied  in  those  instructions  were  covered  by  those  given  by 
the  court 

Damages — ^Mbasube  of. — In  an  action  for  damages  for  negligence 
resulting  in  death,  the  measure  of  damages  is  the  power  of  the 
decedent  to  earn  money  and  no  other  element  can  be  considered 
except  in  case  of  gross  and  wilful  negligence. 

iNSTBUcnoNS — Mutual  Duties  of  Pabtibs  With  Refebence  to 
Use  of  Railroad  Tback  Within  a  Town. — It  is  the 
duty     of     those     in     charge     of     a     railroad     train     when 
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apin*oac]iiiig  the  station  to  vls«  reasonable  and  ordi- 
nary care  to  discover  any  obstruction  upon  the 
track  and  it  is  their  duty  also  to  give  timely  notice  of  its 
approach  to  the  station.  They  have  a  right»  however,  to  pre- 
sume that  any  person  atanding  or  walking  upon  the  track  of  a 
railroad  will  In  due  time  remove  himself  out  of  danger  or 
injury  and  until  they  discover  that  such  a  person,  even  a  tres- 
passer, is  oblivious  of  the  danger,  they  are  not  required 
to  stop  or  check  the  speed  of  the  train.  It  was  the  duty  of 
decedent  if  he  had  notice  of  the  approach  of  the  train  to  the 
station  to  exercise  reasonable  care  to  ascertain  the  proximity 
of  the  train  to  the  citation  and  to  be  careful  not  to  expose  him- 
self to  any  danger  by  walking  upon  or  near  the  track  upon  which 
,  ithe  train  was  approaching;  and  it  was  his  duty  if  he  heard  the 
train  whistle,  dndicating  Its  approach  to  <the  station,  to  be  on 
the  look-out  for  the  same  and  to  keep  himself  out  of  danger. 
These  principles  'should  be  embodied  in  the  instructions  given 
to  the  Jury  in  an  action  to  recover  damages  for  negligence  re- 
sulting in  the  death  of  the  plaintifTs  decedent. 

B.  D.  WARFIELD  FOR  THE  APPEiXAirr.    (R,  B.  BROWN  and  H.  W. 

BRUCE  OF  COUNSEL.) 

The  trial  couzt  erred  to  the  prejudice  of  the  substantial  rights 
of  the  appellant  in  the  followiin^  particulars: 

1.  In  overruling  the  demurrer  to  the  petition.  « 

2.  In  not  carrying  the  demurrer  to  the  reply  back  to  the  pe* 
tition  and  sustaining  it  tq  the  petition. 

3.  In  overruling  the  appellant's  motion  for  a  Judgment  not- 
withstanding the  verdict. 

4.  In  permitting  inconvpeteni  testimony  to  be  given  in  eTl- 
dence  before  the  Jury  as  to  the  family  and  children  deceased  left, 
and  as  to  the  use  of  appellant's  tracks  by  persons  in  crossing 
from  one  side  of  its  railroad  to  the  other — not  at  any  station  or 
public  crossing. 

5.  In  overruling  appellant's  motion  for  a  peremptory  instrae- 
tion  made  at  the  close  of  plaintiff's  evidence. 

6.  In  overruling  appellant's  motion  for  a  peremptory  instrac- 
tion  made  at  the  close  of  all  of  the  evidence. 

7.  In  refusing  to  give  Instructions  A.  B.  C.  D.  E.  and  F.  and 
each  of  them  asked  by  appellant 

8.  In  giving,  of  its  own  motion,  instructions  marked  1»  2^  8;  ^  6^ 
6,  7,  8,  9,  and  10,  and  each  of  them. 

9.  And  for  the  further  reason  that  the  verdict  Is  wfiolly  con- 
trary to  the  evidence  and  is  not  supported  by  any  or  by  sufficient 
evidence,  and  because  it  is  contrary  to  law,  and  contrary  to  tbe 
law   and  the   evidence. 
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Cttations:  Kent's  Admr.  v.  Deposit  Bank,  91  Ky.,  70;  Embry^ 
V.  L.  AN.  E.  R.  Co.,  ae  S.  W.  R..  1123;  Wile  v.  Sweeney,  2 
Duv.,  161;  Young  v.  Duhme,  4  Met,  239;  Martin  v.  McDonald, 
14  B.  M.,  437;  Mitchell  v.  Vance,  5  Mon.,  528;  Birney  v.  Hann, 
3  A.  K.  M.,  322;  Macklin  v.  Trustees,  &c.,  88  Ky.,  598;  Mitchell 
V.  Mattingly,  1  Met.,  239;  Bogen«chutz  v.  Smith,  84  Ky.,  330; 
Drake  v.  Semonin,  82  Ky.,  291;  3  Sutherland  on  Damages,  2S2; 
Pierce  on  Law  of  Railroads,  393;  L.  C.  &  L.  R.  Co.  v.  Case's 
Admr.,  9  Bush,  736;  Muldraugh's  Hill  C.  &  C.  T.  P.  Co.  v! 
Maupin,  79  Ky.,  105;  L.  &  N.  R.  R.  Co.  v.  Kelly's  Admr.,  19 
Ky.  Law  Rep.,  69;  Standard  Oil  Co.  v.  Tiemey,  92  Ky,,  377; 
Reems  v.  Chicago.  Ac,  R.  R.  Co.,  26  Iowa,  363;  Patterson,  Rail* 
way  Accident  Law,  sec.  372;  P.  R.  v.  Powers,  74  lU.,  843;  Stevens 
T.  Hannibal,  Ac,  R.  Co.,  9  S.  W.  R..  591;  Cty  of  Chicago  v. 
Brennan,  65  111.,  163;  1  Sedgw.  Measure  of  Damages,  641  and 
notes;  Thompson  on  Negligence,  vol.  2,  p.  1263;  P.  R.  Co.  v. 
Roymlon,  2  U.  S.,  460;  LIngenfelter  v.  L.  &  N.  R.  R.  Co.,  9  Ky. 
Law  Rep.,  116;  Frances*  Admr.  v.  L.  &  N.  R.  R.  Co.,  15  Ky. 
Law  Rep.,  244;  L.  &  N.  R.  R.  Co.  v.  Krey,  16  Ky.  Law  Rep., 
797;  Hoskins'  Admr.  v.  L.  &  N.  R.  R.  Co.,  17  Ky.  Law  Rep.,  78; 
Brown's  Admr.  t,  L.  &.  N.  R.  R.  Co.,  97  Ky.,  228;  Gherkins'  Admrx. 
V.  L.  &  N.  R.  R.  Co.,  17  Ky.  Law  Rep.,  201;  M.  &  0.  R.  Co.  v. 
Stroud,  31  A.  ft  E.  R.  Cases,  443;  Bell  v.  H.  &  St.  J.  R.  Co.,  4 
Am.  &  Eng.  R.  Cases,  580;  Nichols,  Admr.,  y.  L.  &  N.  R.  R. 
Co.,  9  Ky.  Law  Rep.,  702;  O.,  ftc,  R.  Co.  v.  Walker,  12  Am.  & 
Eng.  R.  Cases,  121;  L.,  &c.,  R.  Co.  v.  Smith,  19  Am.  &  Eng.  R. 
Cases,  21;  Shackelford's  Admr.  v.  L.  &  N.  R.  R.  Co.,  84  Ky.,  43; 
L.  &  N.  R.  R.  Co.  V.  Howard's  Adijar.,  6  Ky.  Law  Rep.,  163; 
John's  Admir.  v.  L.  &  N.  R.  R.  Co.,  10  Ky.  Law  Rep.,  757;  K. 
C.  R.  Co.  V.  Gastineau's  Admr.,  83  Ky.,  J21;  Brown's'  Admr.  v. 
L.  &  N.  R.  R.  Co.,  97  Ky^  22S;  Eastern  Ky.  R.  Co.  v.  Powell, 
17  Ky.  Law  Rep.,  1051;  Helm  v.  L.  &  N.  R.  R.  Co.,  17  Ky.  Law 
Rep.,  10a4;  L.  ft  N.  R.  R.  Co.  v.  Wade,  36  S.  W.  R.,  1125;  Mc- 
Dermott  v.  K.  C.  Ry.  Co.,  93  Ky.,  408;  Smith  v.  L.  ft  N.  R.  R. 
Co.,  16  Ky.  Law  Rep.,  887;  Vertrees,  Admr.,  v.  N.  N.  ft  M.  V. 
Co.,  95  Ky.,  316;  111.  Cent.  R.  R.  Co.  v.  Dick,  91  Ky.,  434;  John- 
son's Admr.  v.  L.  ft  N.  R.  R.  Co.,  91  Ky.,  651;  N.  N.  ft  M.  V. 
R.  R.  Co.  V.  Denser,  97  Ky.,  92;  Greshem's  Admr.  v.  L.  ft  N 
R.  R.  Co.,  15  Ky.  Law  Rep.,  599;  T.  H.,  Ac,  R.  Co.  v.  Graham, 
12  Am.  ift  Eng.  R.  R.  Cases,  77;  Gregory  y.  R.  R.  Co.,  81  Am.  ft 
Eng.  R,  R.  Cases,  440;  McAllister  v.  B.,  ftc,  R,  R.  Co.,  19  Am. 
ft  Eng.  R.  R.  Cases,  108;  Scheffler  y.  M.,  ftc,  R.'R.  Co.,  19  Am. 
ft  Eng.  R.  R.  Cases,  173;  L.  ft  N.  R.  R.  Co.  y.  Black,  45  Am.  ft 
X>ng.  R.  R.  Cases,  38;  Bell  y.  R.  R.  Co.,  4  Am.  ft 
Eng.  R.  R.  Cases,  580;  Henry  v.  R.  R.  Co..  12  Am.  ft  Eng.  R. 
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R.  Ca^es,  136;  Barker  v.  H.,  &c.,  R.'  Co.,  37  Am.  &  Eng.  R.  R. 
Cases,  2d2;  Spicer  v.  C.  &  O.  R.  R.  Co.,  45  Am.  ft  Eng.  R.  R. 
Cases,  28;  Rine  v.  C.  &  A.  R.  Co..  25  Am.  ft  Eng.  R.  R.  Cases, 
545;  Wabash  R.  Co.  v.  Jones,  45  N.  W.  R.,  60;  L.  ft  N.  R,  R. 
Co.  V.  St.  P.  6  D.  Ry.  Co.,  76  Fed.  Rep.,  201;  Webster's  Diet., 
"Damages";  Fay  v.  Parker,  53  N.  H.,.  342;  5  Am.  ft  Eng.  Ency. 
of  Law,  ?3,  title  "Corporations";  L.  S.  ft  M.  8.  R.  R.  Co.  v. 
Prentice,  147  XT.  S.,  101;  Houston,  ftc,  E.  R.  Co.  v.  Cowser,  57 
Texas,  293;  McAdory  v.  L.  ft  N.  R.  R.  Co.,  10  Southern  Rep.. 
507;  James  v.  R.  ft  D.  R.  Co.,  9  Southern  Rep.,  335;  L.  ft  N. 
R.  R.  Co.  V.  Trammell,  9  Southern  Rep.,  870;  Rose  v.  Des  Moines, 
ftc,  R.  Co.,  39  Iowa,  S55;  Chicago,  ftc.,  R.  Co.  v.  Bayfield,  37 
Mich..  206;  Telfer  v.  Northern  R.  Co.,  1  Vroom,  188  (30  N.  J. 
Rep.);  St.  Louis,  ftc.,  R.  Go.  v.  Farr,  56  Fed  Rep,  994;  St  L., 
ftc.,  R.  Co.  V.  Robblns,  20  S.  W.  R.,  8^;  3  Elliott  on  Railroads, 
sec.  1152  and  cases  cited. 

EDWARD  W.  HINES  also  fob  appeixant.     (H.  W.  BRUCE  a51j 
B.  D.  WARFIES^D  of  counsel.) 

!•  Running  a  train  at  unusual  speed  is  not  negligence  as  to  a  tres- 
passer.   Shackelford's  Admr.  v.  L.  ft  N.  R.  R.  Co.,  84  Ky.,  43. 

2.  If  the  servants  in  charge  of  the  rtrain  had  seen  plaintiff's  in- 

testate they  would  have  had  the  right  to  assume  that  he  would 
leave  the  track  without  further  signal,  the  train  being  due  and 
a  signal  of  its  approach  having  been  given.  France's  Admr. 
V,  L.  ft  N.  R.  R.  Co..  15  Ky.  Law  Rep.,  244;  Nlchol's  Admr.  v. 
L.  ft  N.  R.  R.  Co.,  9  Ky.  Law  Rep.,  702. 

3.  The  contiributory  negligence  of  plaintiffs  intestate  in  remaining 

on  the  track  after  a  signal  of  the  train's  approach  had  been 
given  without  ta)dng  any  precaution  as  to  his  safety  entitled 
defendant  to  a  peremptory  instruction.  L.  ft  N.  R.  R.  Co.  v. 
Kelly's  Admr.,  14  Ky.  Law  Rep.,  734;  Smith  v.  L.  ft  N.  R.  R. 
Co.,  16  Ky.  Law  Rep.,  887;  Rupard.  Ac.,  v.  C.  ft  O.  Ry.  Co.,  8S 
Ky.,  280;    111.  Cent.  R.  Co.  v.  Dick,  91  Ky,,  434. 

4.  The   instructions   were   erroneous   in   requiring   defendant's  sei^ 

vants  to  keep  a  look-out.     (See  citations  in  original  brief.) 

5.  The  court  erred  in  failing  to  give  the  jury  any  measure  of  dam- 

ages. L.  ft  N.  R.  R.  Co.  V.  Bakln's  Admr.,  45  S.  W.  R.,  529; 
Ches.  ft  O.  Ry.  Co.  v.  Lang's  Admr.,  19  Ky.  Law  Rep.,  65;  L. 
ft  N.  R.  R.  Co.  V.  Kelly's  Admr.,  19  Ky.  Law  Rep.,  69. 

J.  S.  GAUNT,  THOMAS  W.  BULLITT,  W.  S.  PRYOR,  M.  L.  DOWNS. 
CHARLES  H.  SHEILD,  Airo  WM.  MARSHALL  BULLITT  tor 

APPELUX. 

1.  It  is  the  duty  of  a  railroad  company  to  keep  a  look-out  as  a  train 
runs  at  the  rate  of  fifty  miles  an  hour  into  a  regular  passen- 
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ger  statioa  where  it  is  to  stop,  in  a  town  of  three  hundred  or 
four  hundred  people.  L.  &  N.  R.  R.  Co.  v.  Vittitoe,  19  Ky.  Lav 
Rep.,  612;  L.  &  N.  R.  R.  Co.  v.  Howard,  82  Ky.,  212;  Shelby  v. 
R.  R.  Co.,  85  Ky.,  224;  Conley  v.  CincinnaU,  Ac,  R.  R.  Co.,  89 
Ky.,  4D2;  L.  ft  N.  R.  R.  Co.  v.  Potts,  92  Ky.,  30;  C.  ft  O.  Ry.  Co. 
V.  Perkins,  (Sept.  1898);  3  Elliott  on  Railroads,  sec.  1856  et 
seq.;  8  Am.  ft  Eng!  Ency.  of  Law  (24  ed.),  390;  16  Same,  412, 
414;    19   Same,   934;    23  Same,  132-135. 

2.  The  measure  of  damages  for  a  death  by  negligence  is  compensa- 

tion for  the  injury  done,  as  determined  by  the  "power  of  the' 
decedent  to  earn  money."  L.  ft  N.  R.  R.  Co.  v.  Berry,  96  Ky., 
604;  L.  ft  N.  R.  R.  Co.  v.  Ward,  19  Ky.  Law  Rep.,  1900. 

3.  The  petition  is  proper  in ,  form. 

B.f  D.  WARFIELD  filed  a  brief  fob  appellajtt  in  besponse  to 

THE    BBIEX*    IN    BEHAIiF    OF    THE    AFFEIXEE. 

EDWARD  W.  HINES  fob  appellant  in  a  petition  fob  a  modifica- 
tion OP  the  opinion.     (B.  D.  WARFIELD  of  counsel.) 

Citations  as  follows:  NichoVs  Admr.  v.  L.  &  N.  R.  R.  Co.,  9  Ky. 
Law  Rep.,  702;  France's  Adpar.  v.  L.  ft  N.  R.  R.  Co.,  15  Ky.  Law 
Rep.,  244;  L.  &  N.  R.  R.  Co.  v.  Survant,  &c.,  19  Ky.  Law  Rep., 
1576*;    Rupard,   Ac,  v.   C.   ft  O.  Ry.   Co..   88   Ky.,   280. 

JUDGE  GUFFY  delivebed  the  opinion  of  the  coubt. 

It  is  alleged  in  the  petition  that  the  decedent,  Taafe, 
-vFaa  killed  by  and  through  the  gross  and  willful  careless- 
ness and  mismanagement  of  the  servaivts  and  agents  and 
employes  in  control  of  the  appellant's  train,  and  that  said 
train  was  willfully,  negligently,  carelessly,  and  recklessly 
run  against  the  said  Taafe  with  great  force  and  violence, 
wounding,  bruising,  crushing,  and  mangling  him,  from  the 
effects  of  whifch  he  then  and  there  died,  for  which  plaiivtiflf 
claimed  damages  in  the  sum  of  f  25,000. 

The  first  jiAragraph  of  the  answer  is  a  denial  of  negli- 
gence, carelessness,  or  recklessness  on  the  part  of  the  de- 
fendant, etc.  The  second  paragraph  is  a  plea  of  contribu- 
tory negligence.  The  third  paragraph  avers  that  the 
plaintiflTs  itttestate  so  contributed  to  the  injury  by  step- 
ping upon  or  so  near  defendants  track,  in  full  view  and 
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hearing  of  one  of  its  approaching  traind,  and  that  said 
train  was  so  close  to  said  Taafe  that  it  was  impossible  by 
the  exercise  of  ordinary  care  by  those  engaged  in  operat- 
ing the  train  to  check  or  stop  its  progress  in  time  to  pre- 
vent said  injury,  that,  but  for  such  contributory  negli- 
gence an  the  part  of  the  decedent,  the  injury  would  not 
have  happened. 

The  reply  is  a  traverse  of  the  answer.  A  jury 
trial  resulted  in  a  verdict  for  the  sum  of  f5,000  in  fa- 
vor of  plaintiflf.  Thereupon  the  defendant  moved  the  court 
to  render  judgment  for  it,  notwithstanding  the  verdict, 
which  motion  was  overruled,  and  judgment  rendered  on 
the  verdict. 

Thereafter  the  defendant  filed  a  motion  for  a 
new  trial  upon  the  following  grounds,  in  substance:  (1) 
The  verdict  is  not  sustained  by  suflScient  evidence,  and  is 
contrary  to  law.  (2)  The  verdict  is  contrary  to  law.  (3) 
The  verdict  is  contrary  to  law  and  the  evidence.  (4)  Dam- 
ages are  excessive,  appearing  to  have  been  given  under  the 
influence  of  passion  and  prejudice.  (5)  Error  of  the  court 
in  overruling  defendant's  motion  for  peremptory  instruc- 
tion to  the  jury  to  find  for  plaintiff.  (6)  Error  of  the  court 
in  overruling  defendant's  motion  for  a  peremptory  instruc- 
tion at  the  close  of  all  the  testimony.  (7)  Error  of  the 
coupt  in  permitting  plaintiff,  over  defendant's  objection,  to 
prove  the  number  of  the  family  of  deceased.  (8)  Error  of 
the  court  in  permitting  the  plaintiff  to  prove  that  defend- 
ant's track  was  used  by  persons  to  walk  upon  and  across 
at  or  near  the  point  where  deceased  wag  killed.  (9)  Be- 
cause the  court  erred  in  refusing  to  give  instructions  A, 
B,  C,  D,  E,  and  F  asked  by  defendant.  (10)  Because  t£e 
court  erred  in  giving  instructions  designated  and  marked 
1,  2,  3,  4,  5,  6,  7,  8,  9,  and  10,  given  by  the  court  on  its  own 
motion. 
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It  appears  from  the  testimony  in  this  case  that  the 
plaintifTs  intestate  was  killed  by  being  struck  by  de- 
fendant's train  of  cars  in  Sparta,  not  far  from  the  railroad 
staftion.  The  proof  in  the  record  as  to  the  circumstances 
and  conditions  under  which  decedent  lost  his  life  is  con- 
flicting, and,  that  being  the  case,  there  was  no  err^r  of  the 
court  in  refusing  the  peremptory  instruction  asked 
for  by  the  defendant,  nor  in  overruling  defendan^t's  motion 
for  a  judgment  notwithstanding  the  verdict. 

The  testimony  as  to  the  family  left  by  decedent 
was  incompetent,  and  should  not  have  been  per- 
mitted; but  we  are  unable  to  see  that  it  was 
prejudicial  to  the  substantial  rights  of  the  defendant,  and 
especially  so  as  it  was  held  in  the  case  of  L.  &  N.  Rail- 
road Co.  V.  Kelly's  Adm'r  [38  S.  W.,  852],  that 
the  widow  and  children  of  deceased  had  a  right  ^to  be  pres- 
ent in  court;  and,  from  the  brief  of  appellant,  it  seems  that 
the  widow  and  children  in  this  case  were  present  in  court. 

It  seems  to  us  that  so  much  of  the  instructions  asked  by 
defendant  as  correctly  presented  the  law  applicable  to  the 
case  were  embodied  in  the  instructions  given  by  the  court, 
and  we  are  not  disposed  to  hold  'that  the  court  erred  in 
refusing  the  instructions  asked  by  defendant. 

Instruction  No.  3  as  given  by  the  court  seems  to  author- 
ize the  jury  to  find  damages  in  excess  of  the  power  of  de- 
ceased to  earn  money,  and  to  tha»t  extent  may  be  consid- 
ered in  conflict  with  the  decisions  of  this  court  which  hold 
♦that  the  criterion  of  recovery  is  for  the  destruction  of  the 
power  of  the  decedent  'to  earn  money,  and  that  no  other 
element  of  damages  can  be  considered  except  in  case  of 
gross  or  willful  negligence  (the  writer  of  this  opinion, 
however,  dissented  from  the  decisions  on  that  question); 
bnt  the  decisions  are  now  the  law.    Hence  it  follows  that 
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'the  instruction  in  question  was  erroneous,  and  doubtless 
prejudicial  to  the  defendant. 

It  was  the  duty  of  the  defendant  when  approaching  the 
station  in  the  town  of  Sparta  to  use  reasonable  or  ordi- 
nary care  to  discover  t^ny  obstruction  upon  'the  track,  and 
it  was  also  the  duty  of  the  defendant  to  give  timely  and 
proper  notice  of  its  approach  to  the  station.  But  it  also 
had  a  righ»t  to  presume  that  any  person  standing  or  walk- 
ing upon  the  track  of  the  railroad  would  in  due  time  re- 
move himself  out  of  danger  of  injury,  and  that,  until  de- 
fendant's agents  or  servants  discovered  that  sut?h  person- 
even  a  trespasser — was  oblivious  of  the  danger,  it  was  not 
required  to  stop  or  check  the  speed  of  the  train.  It  was 
also  the  duty  of  the  decedent,  if  he  had  notice  of  the  ap- 
proach of  the  train  to  the  station,  to  exercise  reasonable 
care  to  ascertain  the  proximity  of  'the  train  to  the  station, 
and  to  be  careful  not  to  expose  himself  to  any  danger  by 
walking  upon  or  near  the  track  upon  which  the  train  was 
approaching;  and  if  was  his  duty,  if  he  heard  the  train 
whistle,  indicating  its  approach  to  the  station,  to  be  on 
the  lookout  for  the  same,  and  to  keep  himself  out  of  dan- 
ger. We  are  not  sure  that  the  instructions  given  suffi- 
ciently   include  or  embrace  this  principle. 

It  seems  to  us  that  the  instructions  of  »the  court  failed  to 
correctly  present  the  law  as  indicated  herein,  and  for  that 
reason  the  judgment  is  reversed,  and  cause  remanded  for 
a  new  trial  upon  principles  consistent  with,  this  opinion. 
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Cask  6S— ACTION   ON   PROMISSORY  NOTE— Mat   2. 

t 

Ryan  y.  Caldwell. 

APPEAL  PBOH   LOGAN   CIBCUIT   GOUBT. 

I^iMiTATiONS — SuEETiBS. — ^Where  a  note  payable  five  years  from  date 
with  Interest  payable  at  stated  Intervals  contained  the  stipula- 
jtion  that  should  as  much  as  two  installments  of  interest  at  any 
•time  be  due  and  unpaid,  then  and  in  that  event  the  whole 
fihould  be  and  become  due,  a  cause  "of  action  accrued  when  two 
Installments  of  interest  had  fallen  due  and  limitation  then  be- 
gan to  riin  in  favor  of  the  surety  on  said  note  and  the  cause  of 
action  was  barred  in  seven  years  from  that  time. 

JAMES  H.  BOWDEN  fob  the  appellaitt.    (W.  S.  PRYOR  of  coujt- 

SEL.) 

The  cause  of  action  accrued  by  the  very  terms  of  the  con- 
tract when  the  maker  of  the  note  was  in  default  in  the  pay- 
ment of  two  instalments.  Bank  v.  Peck,  8  Kansas,  660;  Schooley 
V.  Romain,  31  Md.,  574;  Mobray  v.  Lackie,  42  Md.,  474;  Dean  v. 
'  Nelson,  10  Wall.„  158  (L.  ed.  Book  19,  p.  926);  Parks'  Exr.  v. 
Cooke,  3  Bush,  168;  Bishop  v.  La^wrence,  8  Ky.  Law  Rep.,  645. 

W.  S.  PRYOR  ALSO  FOR  APPELLANT.  (S.  R.  CREWDSON  OF  COUN- 
SEL.) 

The  surety  stands  upon  the  letter  of  his  obligation  and  the 
clause  inserted  in  the  note  for  the  benefit  of  the  payee  enures 
likewise  to  the  benefit  of  the  surety.  National  Bank  v.  Peck,  8 
Kan.,  662;  Wheeler  &  Wilson  Mfg.  Co.  v.  Howard,  28  Fed.  Rep., 
741. 

S.  R.  CREWDSON  also  fob  the  appellant. 

The  language  of  the  precipitation^  clause  in  the  note  is  man- 
datory and  not  permissive  merely.  Nebraska  authorities  cited 
by  counsel  for  appellee  are  not  authority  here  l^cause  In  those 
cases  the  rights  of  a  Burety  were  not  Involved. 

8SILDEN  Y.  TRIMBLE  for  the  appellee.  (BROWDER  &  BROW- 
DER  OF  cx)UNSel.) 

Default  in  the  payment  of  interest  does  not  of  itself  cause 
the  principal  obligation  under  a  stipulation  like  that  in  the 
note  sued  on  herein  to  mature  so  as  to  start  the  statute  of  lim- 
itation.   Richardson  v.  Warner,  28  Fed.  Rep.,  343;  Lowenstein 
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V.  Phelan,  17  Neb..  429;  Nebraska  National  Bank  v.  Nebraska 
City  Hydraulic  Gas  Light  &  Coke  Co.,  4  McCrary  (U.  S.),  ^20; 
6.  c.  14  Fed.  Rep.,  763;  Radford  y.  Souithem  Mutual  Life  Ins. 
Co.,  12  Buah,  434;   13  Am.  ft  Bng.  Ency.  of  Law,  725. 

S.  Y.  TRIMBLE  and  BROWDER  ft  BROWDER  in  an  additional 

BRIEF    FOB   THE    APPELLEE. 

The  precipitation  clause  in  the  note  was  inserted  for  the 
benefit  of  the  payee  and  he  might  waive  it  at  hla  option. 
Richardson  v.  Warner,  28  Fed.  Rep.,  343;  Nebraska  City  Nat 
Bk.  V.  Nebraska  City  Gas,  ftc.,  Co.,  4  McCrary  (U.  S.),  320;  U 
Fed.  Rep.,  763;  Radford  y.  Southern  Mu>tual  Life  Ins.  Co.,  12 
Bush,  434;  13  Am.  ft  Eng.  Ency.  of  Law,  725. 

CHIEF  JUSTICE  HA2JELRIGG  deli\'ered  the  opinion  of  the  cjouot. 

The  general  principle  is  well  settled  that  a  surety  is 
bound  only  by  the  letter  of  his  contract  of  suretyship. 
When,  therefore,  a  promissory  note  is  due  in  five  years 
from  its  date,  and  ithere  is  a  further  provision  that  the  in- 
terest is  to  be  paid  at  stated  times,  and  ^'should  as  much 
as  two  installments  of  interest,  at  any  time,  be  due  and  un- 
paid, then,  and  in  tha^t  event,  the  whole  shall  be  and  be- 
come due,"  the  contract  as  to  the  surety  on  the  note  is  to 
be  construed  as  maturing,  and  the  note  treated  as  due 
T^henever  as  many  as  two  ins>tallments  of  interest  shall 
become  due  and  remain  unpaid.  This  is  the  plain  import 
of  the  language  quoted  and  found  in  the  note  in  contro- 
versy on  this  appeal;  and,  giving  to  it  its  plain  meaning, the 
payee's  cause  6f  action  against  the  surety  accrued  on  the 
default  of 'the  payments  of  interest  as  stipulated,  and  seven 
years  after  the  cause  of  action  accrued  the  statutory  bar 
of  limitations  was  complete.  We  think  this  view  of  the 
contract  accords  with  reason  and  is  supported  by  *he 
weight  of  authority- 
Mr.  Justice  Brewer,  when  on  the  Supreme  Bench  in  Kan- 
sas, so  held  in  National  Bank  v.  Peck,  8  Kan.,  662,  saying 
for  the  court,  in  a  case  where  three  notes  secured  by  a  mort- 
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gage,  and  due  in  six,  twelve,  and  eighteen  months,  were,  ac- 
cording to  the  mortgage,  all  to  become  due  if  the  payor  fail- 
ed to  pay  the  first  note,  as  follows:  "This  clause  is  inserted 
in  mortgages  usually  for  the  benefit  of  the  mortgagee,  but 
being  a  valid  stipula^tion,  the  mortgagor  has  equal  right  to 
insist  upon  it,  and  receive  whatever  advantage  he  can  from 
its  enforcement.  When  the  payor  failed  to  pay,  at  the 
end  of  six  months,  the  note  then  due,  by, the  terms  of  the 
contract,  all  three  became  due.  The  statute  of  limitations 
began  to  run  on  all,  and  a  subsequent  purchaser  purchased 
after  maturity."  See,  also,  Wheeler  &  Wilson  Manufac- 
turing Co.  V.  H6ward,  28  Fed.  R^p.,  741;  Hemp  v.  Gar- 
land, 4  Q.  B.,  519;  Hunt  v.  Roberts,  45  N.  Y.,  691. 

In  Parks'  Ex'r  v.  Cooke,  3  Bush,  168,  this  court  held 
that  a  s-tipulation  to  the  effect  that,  "should  the  interest 
be  suffered  to  remain  unpaid  for  thirty  days  after  the 
same  shall  become  due  and  payable,  then  the  whole  debt, 
with  interest  accrued,  shall  be  due  and  payable  as  if  the 
full  time  had  expired,"  gave  a  right  of  action  to  the  holder 
of  the  note  upon  the  default  indicated;  and  where  the 
bolder  was  the  assignee  of  the  payee  of  the  note,  and  failed 
to  exercise  the  right  to  sue,  he  lost  his  recourse  on  the 
payee,  who  was  his  assignor. 

This  case  tends  strongly  to  support  the  views  we  have 
expressed. 

The  Supreme  Court  of  Nebraska  has  adopted  a 
different  construction  of  such  a  contract,  but  we  regard 
it  as  a  safe  rule  to  take  the  writing  at  what  it  says;  cer- 
tainly so,  when  we  come  to  measure  the  surety's  undertak- 
ing. 

As  aptly  said  by  counsel:  "It  is  easy  to  conceive 
•that  a  surety  might  require  such  a  clause  as  a  condition 
for  his  own  protection.    He  might  be  unwilling  to  bind 
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himself  for  five  years  nnconditionally,  whereby  he  might 
be  compelled  to  pay,  at  the  end  of  that  time,  both  the  prin- 
cipal  and  interest,  and  might  very  prudently  say:  'Insert 
a  clause  which  requires  'the  interest  to  be  paid  quarterly, 
and  which  provides  that,  if  not  so  paid,  the  debt  is  to  be- 
come due,  BO  that,  if  not  paid,  I  will  have  the- right  to  pay 
it  or  secure  myself,' "  etc. 

We  think  the  plea  of  limitations  is  sufficient,  and,  the 
judgment  below  not  being  in  accord  with  this  view,  the 
same  is  reversed,  and  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


2. 


Case  6&— ASSIGNMENT   OF   INSURANCE  POLICY— May  4. 

Barbour's  Administrator  y.  Larue's  Assignee, 

Etc. 

APPEAL   FROM   LABUE   CIBCUIT   COUBT. 

Assignment  for  Beneftt  of  Creditors^— Insurance  Policy. — ^Un- 
tU  a  policy  of  insurance  has  been  carried  to  a  point  where 
under  the  terms  of.  the  policy  itseli  it  has  a  value,  it  does  not 
pass  to  an  assignee  for  the  benefit  of  creditors  under  a  general 
clause  embracing  "any  property,  accounts  or  claims  not  herein 
mentioned." 

Insurance  Policies — ^Assignment — Insl^able  Interest. — ^The  as- 
signment of  an  insurance  policy  as  indemnity  to  a  surety  is 
valid  only  to  the  extent  such  surety  may  pay  the  assignor's  debt. 


D.  H.  SMITH  FOR  THE  appellants. 

1.  The  interest  of  Larue  in  the  policies  of  life  Insurance  did  not 

pass  to  the  assignee  under  the  deed  of  assignment. 

2.  The  assignee  is  estopped  by  his  conduct  to  claim  the  benefit  of 

the  policies. 
Citations:     1  Blddle  on  Ins..  183,  271,  281;   May  on  Ins.,  vol.  1, 
sees.  102,  175.  189.  440;    2  Story  Eq.,   sees.   1538,  1539.  1542;    2 
May  on  Ins..  sees.  385,  391,  596;  Bishop  on  Insolvent  Debtors; 
Cook  on  Life  Ins.,  sec.  77;  Bigelow  on  Estoppel.  59,  60.  61.  62. 
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476,  478.  487,  496,  498,  500,  501,  610,  624,  580.  540.  556.  578;  Her- 
man  on  Estoppel.  476;  6  Cush.,  286;  49  Hun.,  192-3;  16  Ky.  Law 
Rep..  398,  286;  17  Ky.  Law  Rep.,  313,  657;  95  Ky.,  464;  93  Ky., 
358;  89  Ky.,  110;^  86  Ky.,  223;  81  Ky.,  368,  375;  3  Lltt.,  56,  351; 
14  Bush,  193;  5  J.  J.  Mar.,  566;  4  Met,  352;  3  Bush,  361,  490. 
702;  6  B.  M.  113;  8  Bush,  646;  17  N.  Y.,  580;  28  Barb..  333;  2 
Hill,  275;  37  Barb.,  184;  4  Sandf.,  Ch.,  498;  7  Daly,  52;  19  Fla., 
448;  7  East,  335;  27  Barb.,  3^5;  9  Bing..  332;  8  Mass.,  515;  101 
Mass.,  565;  152  Mass.,  343;  104  U.  S.  Rept,  777;  41  Ind.  Rept, 
116;  36  Kan.,  146;  15  Fed.  Rep.,  536;  15  L.  R.  Eq.,  26;  13  L.  R. 
Eq.,  158,  188;  13  L.  R.  App.  Cas.,  670;  10  Irish  Repts.  (Eq.),  117. 

E.    E.   McKAY   ON   SAME   SIDE. 

This  court  has  heretofore  held  In  this  case  that  before  the 
assignee  can  recover  the  amounit  in  these  policies  he  must  show; 

1.  That  Larue  intended  the  policies  for  his  creditors. 

2.  That  they  had  a  surrender  value. 

3.  That  the  policies  were  a  basis  of  credit. 

4.  That  the  policies  were  made  payable  to  his  creditors  as 
alleged   in   th«   petition,   and 

5.  That  Larue  paid  the  premiums. 

The  assignee  has  wholly  failed  to  show  these  points. 
Citations:     Larue  v.  Larue,  96  Ky.,  326;   Dushane  v.  Beall,  161 
U.  S.,  614. 

I.  W.  TWYMAN  AND  J.  P.  HOBSO:v  for  appellees. 

1.  Absolute  assignment  of  life  insurance  policies  to  one  without  in- 

terest or  beyond  Interest  is  void.  Basye  v.  Adams,  81  Ky..  868; 
Settle  V.  Hill,  6  Ky.  Law  Rep.,  691;  Weigelman  v.  Bronger,  16 
Ky.  Law  Rep.,  400;  Coudell  v.  Woodward,  16  Ky^  Law  Rep.,  742; 
Equitable  Ins.  Co.  v.  Hazelwood,  16  Am.  St.  Rep.,  906. 

2.  Non-payment  of  notes  for  balance  of  cash  first  payment  recited 

in  policies  did  not  avoid  .them.  Griffith  v.  N.  Y.  Life  Ins.  Co., 
101  Car.,  627;  s.  c.  40  Am.  St  Rep.,  96;  Brooklyn  Life  Ins.  Co. 
V.  Miller,  12  Wall.,  285;  Krause  v.  Equitable  Life  Asso..  99 
Mich.,  4^1;  Wythevllle  Ins.  Co.  v.  Seiger,  90  Va.,  277. 

S.  As&lgnee  can  not  consent  to  spoliation  of  trust  estate.  Burrlll 
on  Assignments,  sees.  238,* 241,  352;  Cox  v.  Osborne,  1  Mar.,  311; 
Ormsby  v.  Tarascon,  3  Litt.,  410;  Briggs  v.  Davis,  75  Am.  Dec. 
363;  Ingram  v.  Kirkpatrick,  51  Am.  Dec,  428;  Mcllhinney  v. 
Todd,  10  Am.  St.  Rep..  753;  Gibson  v.  Chedick,  90  Am.  Dec. 
508)  note;   Scull  v.  Reeves.  29  Am.  Dec.  694,  707. 

4.  Only  insurance  company  can  raise  question  that  assignment  was 
made  without  consent  or  written  notice  to  it.  Bacon  on  Bene- 
fit Societies  ft  Life  Ins..  sec.  298;  N.  Y.  Ins.  Co.  v.  Flack.  56  Am. 
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Dec,  750;  May  on  Ins.,  396;  Wood  on  Ins..  sec.  S61;  Lee  t.  Mnr- 
rell,  9  Ky.  Law  Rep..  104. 

5.  The  assignee  may  maintain  this  action.     Ky.  Stats.,  sec.  84;  2 

Black  on  Judgments,  3548,  726;  Freeman  on  Judgments,  sec. 
158;   VanFleet  on  P\)rmer  Recovery,  sec.  256. 

6.  As  to  the  assignee's  rights  on  the  whole  case.    Larue  v.  Larue. 

96  Ky.,  326;  Burrill  on  Assignments,  sec.  65;  Butler  r.  Golrey. 
146»  U.  S..  303;  Williams  v.  Heard,  140  U.  S.,  529;  Bacon  on 
Benefit  Societies  ft  Life  Ins..  sec.  297;  May  on  Ins.,  sees.  388. 
389;    86  N.  C,   260. 

7.  As  to  the  admissibility  of  parties  in  Interest  as  witnesses  as  to 

what  Larue  said  and  did.  he  being  dead.  BurrlU  on  Assign- 
ments, sec.  362;  Flood  v.  Pragofl,  79  Ky.,  607;  Phillips  v.  Phil- 
lips, 81  Ky..  328;  Williams  y.  Williams.  90  Ky.,  28;  1  Wharton  on 
Bvddenoe.  sees.  466.  470.  and  cases  cited. 

8.  Appellants  should  be  charged  with  Interest  on  the  money  they 

received.  Masonic  Savings  Bank  v.  Bangs.  10  Ky.  Law  Rep.. 
743;  Kenton  Ins.  Co.  v.  First  National  Bank.  93  Ky..  129;  Hen- 
derson Manufaoturing  Co.  v.  Lowell  Machine  Shops.  86  Ky..  668. 

W.  S.  PRYOR  OK  SAME  SIDE.     (J.  P.  HOBSON  of  ooujtsel.) 

1.  The  assignment  of  Barbour  &  Daugherty  was  valid  only  to 
the  extent  of  their  debt;  beyond  that  they  have  no  interest  in 
,the  life  of  Larue.  Basye  v.  Adams.  81  Ky..  368;  Burnam  v. 
White,  16  Ky.  Law  Rep..  241;  Throckmorton  v.  H.  M.  B.  S.,  4 
Ky.  Law  Rep.,  61;  Warnock  v.  Davis.  4  Ky.  Law  Rep.,  67,  and 
cases  €ited.  Any  surplus  would  enure  to  the  benefit  of  the 
creditors  equally. 
2.  The  former  appeal  of  this  case  is  conclusive  against  the  con- 
tention of  appellants  upon  all  other  points  discussed.  Larue  v. 
Larue.  96  Ky..  331. 

I.  W.  TWYMAN  ANT>  W.  S.  PRYOR  fok  appeixees  upox  a  petition 

FOR    A    BEHEABING 

The  decision  of  this  court  upon  the  former  appeal  is  the  law 
of  this  case  and  this  opinion  is  a  departure'  from  the  principles 
laid  down  in  the  former  appeal. 

JUDGE  BURNAM  delivered  the  opinion  of  the  court. 

This  is  the  second  appeal  in  this  case.  The  opinion  on 
the  former  appeal  is  reported  in  96  Ky.,  326  [28  S.  W., 
790].  Aftter  reciting  the '  allegations  of  the  petition,  the 
court  in  that  opinion  say:  "The  only  question  to  be  deter- 
mined in  this  case  is  whether  or  not  the  policies  of  inBur- 
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ance  passed  under  the  deed  of  assignment  for  the  benefit 
of  the  creditors,  ^nd  that  necessarily  depends  upon  the  in- 
tention of  the  assignor  in  taking  out  s€ud  policies  of  insur- 
ance on  his  life,  and  as  expressed  in  said  deed  of  assign- 
ment. The  policies  are  not  before  us,  nor  copies  of  them. 
Their  terms  and  conditions,  and  the  beneficiaries  thereof, 
are  not  known  to  us,  save  and  except  as  stated  in  the  peti^- 
tion  and  amended  petition.  Whether  or  not  they  were 
valuable  as  assets  would  ^depend  upon  the  number  of  pre- 
miums that  have  been  paid,  the  length  of  time  they  have  to 
run,  and  their  cash  surrender  value,  if  any;  assuming  that 
they  had  passed  under  the  general  deed  of  assignment, 
and  that  the  assignor  was  still  living.  Like  other  choses 
in  action,  they  are  subjects  of  assignment.  They  are  used 
daily  in  commercial  transactions  as  a  basis  of  credit,  often 
being  pledged  as  collateral  securities  for  debt.  They  are 
not  such  assets  as  may  be  attached  during  the  life  of  the 
assured,  or  sold  under  execution.  We  must,  however,  for 
the  purpose  of  the  demurrer,  assume  the  facts  stated  in 
the  petition  and  amended  petition  are  true.  The.  allega- 
tion therein  that  'these  policies  were  payable  to  the  as- 
signor, his  order,  or  creditors,  and  that  be  used  them  as  a 
basis  of  credit,  stating  that  he  had  his  life  insured  for  the 
benefit  of  his  creditors,  coupled  with  the  language  used 
by  him  in  the  deed  of  assignment,  indicated  that  he  intend- 
ed to  pass  them  to  his  assignee  for  their  benefit." 

On  the  return  of  the  case  to  the  lower  court,  issue  was 
joined  and  proof  taken,  and  upon  the  final  hearing  the 
court  adjudged  both  policies  to  the  assignee,  and  from  this 
judgment  appeal  is  prosecuted. 

The  testimony  shows  that,  on  the  28th  day  of  August,* 
1891,  Larue  made  an  assignment  to  appellee  for  the  benefit  . 
of  his  creditors,  and  that  he  furnished  a  very  minute  in- 
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ventory  of  the  property  covered  by  the  assignment.  Nei- 
ther of  the  policies  of  insurance  sued  on  was  included  in 
that  inventory,  but,  folloys^ing  the  inventory,  the  deed  pro- 
vides: "If  I  have  omitted  to  name  any  property,  accoun-ts, 
or  claims  not  herein  mentioned  in  this  deed,  the  sama  is 
hereby  assigned  &nd  transferred  to  my  assignee  for  the 
purpose  aforesaid." 

And  this  action  by  the  assignee  to  recover  the 
value  of  these  policies  is  based  upon  this  section  of  the 
deed  of  assignment. 

The  policy  in  the  Equitable  Life  Insurance  Company  of 
New  York  was  assigned  to  Barbour  &  Doherty  on  the 
18th  day  of  September,  1891,  on  the  back,  of  the 
policy,  and  is  In  these  words:  ^'Whereas,  O.  M. 
Barbour  and  William  Doherty  stand  as  my  security 
for  a  large  amount  of  money,  and  will  evident- 
ly have  to  pay  the  same,  and  being  unable  in  my  financial 
condition  to  pay  and  keep  up  the  premiums,  and  €or  value 
received,  I  hereby  transfer  and  assign  to  Owen  M.  Bar- 
bour and  William  Doherty  'the  full  benefit  of  the  within 
l^olicy  No.  518,711.  Given  under  my  hand  this  18th  day 
of  September,  1891.    L.  L.  Larue." 

And  a  fuller  assignment  was  made  Barbour  &  Doherty 
on  the  29th  day  of  September,  1891. 

At  the  time  this  assignment  was  made  Barbour 
&  Doherty  were  the  sureties  in  a  note  for  f2,500 
of  Larue.  The  policy  was  dated  the  5th  day  of 
March,  1891,  and  reads  as  follows:  'The  Equita- 
ble Life  Assurance  Society,  in  consideration  of  the  writ- 
ten and  printed  application  of  this  policy,  which  is  hereby 
made  a  part  of  this  contract,-  and  the  payment  in  advance 
of  f  167,  and  of  the  annual  payment  of  f  167,  to  be 
made  thereaftier  at  the  oflBce  of  the  societv  in  the  citv  of 
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Kew  York  on  or  before  the  24th  day  of  February  in  every 
year  during  the  continuance  of  this  contract,  does  promise 
to  pay  to  Lewis  L.  Larue,  his  executors,  administrators,  or 
assigns,  at  the  office  of  the  society  in  the  city  of  New  York, 
15,000,  upon  satisfactory  proofs  of  the  death  of  the  said 
Lewis  L.  Larue,  of  Hodgensville,  in  the  county  of  Larue 
and  State  of  Kentucky." 

Larue  died  on  the  14th  day  of  February,  1892. 
It  appears  from  the  testimony  of  G.  G.  Gaddie, 
the  local  agent  who  solicited  this  policy,  that  de- 
cedent did  noit  have  the  money  to  make  the  first  payment 
in  full  at  the  time  the  policy  was  issued,  but  that  he  ad- 
vanced the  premium  for  him,  which  was  subsequently  re- 
paid to  him,  except  |37,  for  which  he  took  the  note  of  La- 
rue. This  137  note  was  paid  to  him  by  the  assignees,  Bar- 
bour &  Doherty,  af-ter  the  assignment  of  the  policy  to 
them.  Gaddie  testifies  that  he  applied  to  the  assignee, 
Srygley,  and  that  he  declined  to  pay  it,  referring  him  to 
l^arbour  &  Doherty  as  the  proper  persons  to  pay  same. 

The  Kentucky  policy  was  assigned  to  the  Hayses  on  the 
2l8t  day  of  October,  1891.  This  policy  was  issued  on  the 
21flt  day  of  February,  1891,  the  contract  therefor  being 
made  by  one  Jesse  L.  Talbott,  as  agent  for  the  company. 
The  amount  of  the  premium  was  f  162.35,  and  in  this  case, 
also,  Larue  did  not  have  the  money  to  pay  the  premium, 
and  it  was  advanced  for  him  by  the  agent  of  the  company, 
who  took  the  noite  of  Larue  therefor,  payable  to  himself. 
Subsequently  to  the  assignment  the  Hayses  paid  off  this 
note  to  Talbott,  and  when  the  second  premium  on  the  poli- 
cy fell  due  they  also  paid  that.  This  policy  recites  "that  it  is 
isBued  in  consideration  of  the  sum  of  $162.35,  and  of  a  like 
sum  to  be  paid  at  the  home  office  in  the  city  of  Louisville 
on  or  before  the  2d  day  of  February  in  every  year  there- 
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after."    The  policy  provided  that  "if  any  premium,  or  part  i 

of  premium,  or  any  note  given  'therefor,  shall  not  be  paid 
on  or  before  the  day  on  which  it  becomes  due  at  the  office 
of  the  company  in  the  city  of  Louisville,  or  to  an  agent 
producing  a  receipt  of  the  company  signed  by  the  presi- 
dent or  secretary,  the  policy  shall  then  become  void,  and 
insurance  cease,  without  notice  to  the  insured,  or  parties 
interested  in  this  policy,  or  holders  thereof:  Provided, 
hotoevery  in  case  of  default  of  the  payment  of  the  third  or 
any  subsequent  annual  payment,  then  this  policy,  without 
further  negotiations  or  stipulations,  shall  be  binding  upon 
the  company  for  such  amount  of  non-participating  paid-up 
insurance  as  specified  in  the  table  of  paid-up  values  in- 
dorsed hereon." 

This  policy  further  recited  "that  it  was  issued  and  ac- 
cepted upon  the  express  conditions  that  the  said  L.  L. 
Larue  may,  with  the  consent  of  the  company,  at  any  time 
assign  it,  or  before  assignment  change  the  beneficiaries, 
therein,    or    make    any,  other    change."    At    the    date  \ 

of  the  assignment  of  this  policy  to  the  Hayses, 
they    were    the    securities    of    Larue    for    a    sum    large-  | 

ly  in  excess  of  the  whole  amount  of  the  policy.    On  the  | 

30th  day  of  November,  1891,  Larue  made  a  will,  which, 
subsequently  to  his  death,  was  probated  and  admitted  to  i 

record.  | 

In  the  fourth  clause  thereof  he  recites:       "Under  the  ' 

I 

late  transfer,  the  estate  that  I  now  hold,  and  am  entitled  ! 

to  as  allotted  by  law,  I  will  and  bequeath  the  same  to  be 
disposed  of  as  follows:  First,  I  will  to  my  beloved  wife, 
Emaline  Larue,  all  of  my  personal  property,  of  every  char- 
acter whatever,  tha^t  may  belong  to  me  at  the  time  of  my 
death,  to  become  absolutely  hers,  and  to  be  disposed  of  by  ! 

her  as  she  may  deem  proper.    Also,  I  will  and  bequeath  to  I 
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her  all  of  my  right  and  interest  in  and  to  a  homestead  of 
f  1,000,  to  be  disposed  of  ap  she  may  deem  proper.  I 
hereby  will  that  H.  D.  Larue  collect  my  life  insurance  pol- 
icy inithe  Equitable  Life  Insurance  Company  of  New  York, 
f 5,000,  pay.  40  O.  M.  Barbour  the  amount  of  his  lien  on 
said  policy  and  to  Miss  Lizzie  Dorsey  |1,000,  the  amount 
of  her  lien  on  the  homestead  property,  and,  after  the  pay- 
ment of  the  firm  debts  of  Larue  &  Son,  composed  of  L.  L. 
Larue  and  H.  D.  Larue,  the  balance  to  be  equally  divided 
between  my  two  sons,  H.  D,  Larue  and  W.  L.  Larue.  I 
hereby  name  and  appoint  my  son  H.  D.  Larue  as  my  exec- 
utor to  carry  out  the  provisions  of  this  my  last  will  and 
testament.^'  ^ 

On  the  next  day  thereafter  he  made  this  codicil:  "I 
hereby  amend  and  add  to  my  will,  as  made  on  the  30th  day 
of  November,  1891,  tha^t  my  insurance  policy  in  the  Mutual 
Insurance  Company  of  Kentucky,  dated  February  2,  1891, 
for  the  sum  of  f5,000,  the  same  held  by  J.  R.  Hays  and 
Elijah  Hays  under  the  transfer  heretofore  made  by  me,  be 
collected  by  them,  and  the  proceeds  thereof  equally  divided 
between  them.  They  having  paid  large  amounts  as  my  se- 
curities heretofore,  and  said  policy  having  been  heretofore 
assigned  and  ^transferred  to  them  by  me,  it  is  my  will  that 
they  have  said  policy  for  their  sole  use  and  benefit,  their 
heirs  and  assigns  forever." 

There  is  evidence  in  the  record  which  conduces 
to  show  that  decedent,  Larue,  had  been  carrying 
policies  of  insurance  on  his  life  for  a  number 
of  year^  before  his  voluntary  assignment  to  Srygley, 
and  that  at  the  time  he  held  policies,  other  than  those  in 
contest  in  this  action,  which  were  permitted  to  lapse  by 
non-payment  of  premiums.  There  is  not  a  particle  of  evi- 
dence in  this  record'  which  shows  that  he  ever  contracted 
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any  new  indebtedness  subsequent  to  the  taking  ont  of 
these  policies,  or  that  he  had  eyer  obtained  any  credit  on 
the  basis  thereof. 

The  question  to  be  de^tennined  on  this  appeal  Is  whether 
either  of  the  policies  of  insurance  in  contest  in  this  action 
at  the  time  of  the  assignment  stood  for  a  tangible  sub- 
stantial,  property  right,  haying  such  ascertainable  yalue 
as  to  make  them  an  appreciable  part  of  the  estate  of 
decedent.  It  is  conceded,  under  the  terms  of  the  policies, 
that  they  had  no  w>thdrawal  cash  value,  which  either  La- 
rue or  his  assignee  could  have  realized  from  the  com- 
panies; and  it  seems  to  us  that  the  proof  is  absolutely 
overwhelming  that  neither  Larue  nor  his  assignee,  Sryg- 
ley,  thought  at  the  'time  of  the  assignment  that  they  passed 
thereunder.  This  is  shown  by  the  minute  inventory  of  the 
assigned  property  made  out  by  Larue,  which  does  not  in- 
clude the  policies  in  contest,  and  by  the  fact  'that,  subse- 
quently thereto,  he  openly  assigned  these  policies  to  appel- 
lants, and  thereafter  ratified  by  will  the  disposition  he 
had  made  thereof,  and  provided  for  'the  disposition  of  the 
overplus  which  would  belong  to  his  estate  arising  from 
the  New  York  policy  assigned  to  Barbour  &  Doherty.  He 
directed  that  a  part  of  this  surplus  should  be  used  to  pay 
off  the  mortgage  upon  the  homestead,  which  belonged  -to 
him  as  exempt  property  under  the  deed  of  assignment, 
and  that  the  surplus,  after  this  was  done,  should  belong  to 
his  children. 

Larue  did  not  pay  all  of  the  first  premium  due 
on  either  of  these  policies;  but,  as  the  companies  re- 
ceived the  money,  and  the  indebtedness  for  the  unpaid 
premium  was  due  to  the  agents  in  their  individual  capac- 
ity, the  companies  had  no  right  to  cancel  either  of  them 
for  the  non-payment  of  the  no^tes  executed  to  their  agents, 
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Gaddie  aad  Talbott.  But  it  is  true  -that  the  Kentucky  pol- 
icy would  have  lapsed  If  appellant  Hays  had  not  paid  'the 
second  premium  at  the  date  of  its  maturity,  and  it  can  not . 
be  contended  that  ^the  assignee,  Srygley,  did  anything,  or 
intended  to  do  anything,  towards  keeping  alive  either  poli- 
cy. He  was  not  a  creditor  or  surety  of  Larue,  or  in  any  way 
related  to  him.  He  had  no  pecuniary  interest  whatever  in 
Larue,  and,  under  the  deed  of  assignment,  the  only  duty  im- 
I)08ed  upon  him  was  to  take  charge  of  the  assigned  estarfie, 
convert  it  into  money,  and  distribute  it  among  the  as- 
signor's creditors.  There  was  nothing  in  the  deed  of  as- 
signment which  authorized  him  to  use  the  tnoneys  of  the 
estate  to  pay  the  premiums  due  upon  these  policies  during 
the  bankrupt's  life,  and  to  have  done  so  might  have  kept 
the  estate  unsettled  for  an  indefinite  period,  for  the  mere 
purpose  of  speculating  upon  the  chances  of  the  bankrupt's 
early  death. 

Until  these  policies  of  insurance  had  been  carried 
to  that  point  where,  under  the  terms  of  the  poli- 
cies themselves,  they  had  a  value,  it  does  not  seem  to  us 
that  they  can  be  considered  as  representing  any  real  prop- 
erty right  or  interest  which  would  pass  to  the  assignee. 
Even  if  he  had  been  authorized  by  law  to  use  the  estate  as- 
signed to  him  to  keep  alive  these  policies,  it  would  have 
been  a  mere  chance  if  the  creditors  profited  thereby,  as 
usually  such  policies,  instead  of  being  an  advantage  and 
source  of  profit,  are  a  burden  upon  him  who  must  pay  the 
premium. 

A  similar  question  was  considered  in  re  McKinney, 
15  Fed.  Rep.,  536,  decided  in  the  United  States  District 
Court  fop  the  Southern  district  of  New  York.  In  that 
case  the  court  said: 

''Looking    at    this    policy    as    it    stood    at    the    time 
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of  the  bankruptcy,  it  presents  two  different  elements:  (1) 
Its  cash  surrender  value  at  that  time;  (2)  its  character  as 
an  executory  contract,  whereby  the  bankrupt  or  his  repre- 
sentative was  to  pay  an  annual  premium  during  his  life, 
and  observe  numerous  other  conditions  specified  in  the 
contract,  and  the  company,  if  all  these  conditions  were  ob- 
served, was  to  pay  the  sum  of  f3,000  at  his  death.  The 
first  of  these  elements,  the  surrender  value  of  the  policy, 
arises  from  the  fact  that  the  fixed  annual  premium  is  much 
in  excess  of  the  annual  risk  during  the  earlier  years  of 
the  policy — an  excess  made  necessary  in  order  to  balance 
the  deficiency  of  the  same  premium  to  meet  the  annual 
risk  during  the  latter  years  of  the  policy.  This  excess  in 
the  premium  paid  over  the  annual  cost  of  insurance,  with 
accumulations  of  interest,  constitutes  the  surrender  value. 
Though  this  excess  of  premiums  paid  is  legally  the  sole 
property  of  the  company,  still,  in  practical  effect,  though 
not  in  law,  it  is  moneys  of  the  assured  deposited  with  the 
company  in  advance  to  make  up  the  deficiency  in  later  pre- 
miums to  coyer  the  annual  cost  of  insurance,  instead  of 
being  retained  by  the  assured  and  paid  by  him  to  the  com- 
pany in  the  shape  of  greatly  increased  premiums,  when 
the  risk  is  greatest.  It  is  the  'net  reserve'  required  by 
law  to  be  kept  by  the  company  for  the  benefit  of  the  as- 
sured, and  to  be  maintained  to  the  credit  of  the  jwlicy.  So 
long  as  the  policy  remains  in  force,  the  company  has  not 
practically  any  beneficial  interest  in  it,  except  as  its  cus- 
todian, with  the  obligation  to  maintain  it  unimpaired  and 
suitably  invested  for  the  benefit  of  the  insured.  This  is 
the  practical  though  not  the  legal,  relation  of  the  com- 
pany to  this  fund.  Beyond  this  interest  in  the  surrender 
value,  I  think  nothing  passed  to  the  assignee  in  bankruptcy 
save  the  naked  title  to  the  policy  in  order  to  make  the  in- 
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terest  available.  As  au  executory  contract,  aside  from  its 
surrender  value,  the  policy  held  no  pecuniary  value  what- 
ever. Assuming  that  the  bankrupt  had  the  average  expec- 
tation of  life,  as  a  mere  contract,  for  future  insurance,  it 
would  be  a  burden,  rather  than  a  benefit,  to  the  estate; 
for,  whatever  might  be  afterwards  obtained  from  it  (be- 
yond the  present  surrender  value),  a  still  greater  sum 
must  presumably  be  paid  out,  in  the  shape  of  future  pre- 
miums and  interest,  in  order  to  keep  the  policy  alive,  since 
these  premiums,  with  interest,  on  the  average,  not  only 
equal  the  amount  ultimately  payable,  but  all  of  the  com- 
pany's expenses  and  profits  in  addition.  As  an  executory 
contract,  therefore,  aside  from  its  surrender  .value,  the 
policy  was  not  'property'  or  'effects'  but  an  incumbrance, 
which  the  assignee  would  be  bound  to  reject,  like  leases 
at  an  unfavorable  rent. 

"The  assignee,  moreover,  could  have  no  right  ta 
tise  the  moneys  of  the  estate  to  pay  the  premi- 
ums during  the  bankrupt's  life,  and  thus  keep  the  es- 
tate unsettled  for  an  indefinite  period,  for  the  mere  pur- 
pose of  speculating  upon  the  chances  of  the  bankrupt's 
early  death.  The  speedy  settlement  of  the  estates  of 
bankrupts,  as  contemplated  by  law,  is  incompatible  with 
such  dealings." 

Bishop  on  Insolvent  Debtors  (section  175)  says:  "The  as- 
signee takes  only  such  rights  as  the  debtor  himself  had  or 
could  assert  at  the  time  of  making  the  assignment." 

In  the  second  volume  of  May  on  Insurance  the  author 
says: 

"The  assignment  of  a  life  policy  is  not  affected  by  a  prior 
general  assignment  in  favor  of  creditors,  where  it  appears 
that  the  policy  remained  in  the  hands  of  the  assignor,  and 
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never  came  into  the  possession  of,  or  was  claimed  by,  the 
assignee  for  creditors."  * 

See,  also,  49  Hun.,  192,  193,  [1  N.  Y.  Supp.,  854]. 

And  in  thfe  case  of  Johnson  v.  Alexander  (decided  by  the 
Supreme  Court  of  Indiana,  Norember  11,  1890)  [9  Lawj. 
Rep.  Ann.,  660  (s.  c.  25  N.  E.,  706)],  the  court  said: 

"An  arrangement  is  not  void,  as  a  fraud  od 
creditors,  by  which  an  insolvent  debtbr,  soon  after 
taking  out  insurance  on  his  own  life,  payable  at  his 
death  to  his  executors,  administrators,  or  assigns,  assigns 
the  policy  to  certain  of  his  creditors  to  secure  the  payment 
of  their  claims,  takjng  from  them  an  agreement  to  pay  the 
premiums,,  and,  after  deducting  the  amount  of  such  pay- 
ments and  of  their  claims  from  the  proceeds  of  the  policy, 
to  pay  the  balance  to  his  heirs  or  to  his  order;  and  if  no 
other  disposition  is  made  by  him  the  heirs  are  entitled  to 
such  balance,  as  against  other  creditors  of  .assured,  at  least 
where  there  is  no  evidence  of  actual  fraud,  or  that  such 
creditors  were  injured  by  the  arrangement;"  the  court  fur- 
ther saying:  'The  law  favors  the  making  of  a  reasonable 
provision  by  a  man  for  his  family  and  those  who  are  de- 
pendent upon  him,  and  it  is  not  a  violation  of  the  statute, 
and  no  fraud  on  creditors,  for  a  debtor  though  insolvent, 
to  contribute  and  pay  a  reasonable  amount  for  insurance 
for  the  benefit  of  his  family." 

In  the  case  of  Central  National  Bank  v.  Hume, 
128  U.  S.,  195  [9  Sup,  Ct.,  41],  it  is  held  tHat  "a  man 
may  rightfully  devote  a  moderate  portion  X)f  his  earnings 
to  insurance  on  his  life,  and  thus  make  a  reasonable  pFovi- 
sion  for  his  family;  and,  though  he  be  insolvent,  such 
payment  is  not  a  fraudulent  transfer  of  his  property;  and 
that,  after  his  decease,  his  creditors  will  have  no  interest 
in  the  policy." 
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In  Appeal  Of  McCotcheon,  99  Pa.  St.,  133,  it 
is  held:  "When  a  person  takes  out  a  policy  of  insur- 
ance upon  his  own  life  in  his  own  name,  and  subsequently 
assigns  same  to  his  wife,  child,  or  other  dependent  rela- 
tive, the  mere  .fact  that  the  assignor  is  insolvent  at  the 
time  of  making  the  assignment  does  not  warrant  the  in- 
ference that  the  Assignment  was  a  fraud  on  creditors." 

2  Bigelow,  Frauds,  p.  129  says:  "A  debtor,  though  insolv- 
ent may  use  hift  earnings  to  pay  for  insurance  on  his  life 
in  favor  of  his  family." 

At  the  date  of  the  general  assignment  by  Larue  these 
policies  had  no  appreciable  pecuniary  value.  They  repre- 
sented no  sum  for  which  collection  could  have  been  en- 
forced from  the  insurance  companies,  either  by  Larue  or 
his  assignee.  They  became  valuable  thereafter  only  by 
reason  of  the  failure  in  the  health  of  assured.  He  had 
paid  nothing  on  the  Kentucky  policy  with  which  his  estate 
was  chargeable  and  an  apparently  small  sum  upon  that  as- 
signed to  Barbour  &  Doherty;  and  under  the  assignment 
this  policy,  after  providing  for  the  payment  of  the  debt  on 
i?vhieh  Barbour  &  Doherty  were  sureties,  under  the  will'  of 
L.arue  the  balance  goes  J:o  discharge  the  mortgage  debt 
upon  his  homestead  and  to  his  children. 

It  has  been  the  policy  of  this  State  for  many 
years  to  encourage  the  making  of  reasonable  pro- 
vision by  men  for  their  families,  and  for  others  in- 
terested in  the  preservation  of  their  lives,  by  the  taking 
out  of  life  insurance  for  their  benefit.  As  early  as  1870 
the  Legislature  enacted  section  655  Kentucky  Statutes^ 
-which  provides: 

''When  a  policy  of  insurance  is  effected  by  any 
person  on  his  own  life,  or  on  another  life  in  favor 
of  some  person  other  than  himself,  having  an  insurable  in- 
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terest  therein,  the  lawful  beneficiary  thereof,  other  than 
himself  or  his  legal  representatives,  shall  be  entitled  to  ita 
proceeds  against  the  creditors  and  representatiyes  of  the 
person  effecting  the  same:  provided,  that,  subject  to  the 
statute  of  limitations,  the  amount  of  any  premiums  for 
said  insurance  paid  in  fraud  of  creditors,  with  interest 
thereon,  shall  inure  to  their  benefit  from  the  proceeds  of 
the  ^policy." 

Thus,  clearly  authorizing  any  person  to  take 
out  a  policy  on  his  own  life  for  the  benefit  of  another  hav- 
ing an  insurable  interest  therein,  and  securing  the  pro- 
ceeds thereof  to  such  beneficiary;  provided,  however,  that 
any  premiums  paid  in  fraud  of  creditors  to  maintain  such 
policy  should  inure  to  their  benefit  from  the  proceeds  of  the 
policy. 

There  is  no  contention  here  that  the  premiums 
paid  on  either  of  the  jwlicies  in  controversy  were  paid  in 
fraud  of  the  rights  of  creditors,  and  it  would  appear  that 
there  can  be  no  valid  reason  why  a  person  could  not  as- 
sign or  transfer  policies  of  insurance  already  taken  out 
payable  to  his  estate,  which  had  no  pecuniary  value,  to 
any  other  person  having  an  insurable  interest  in  his  life. 
In  our  opinion,  these  policies  of  insurance  had  no  with- 
drawal or  pecuniary  value  at  the  date  of  the 
assignment,  and  did  not  pass  thereunder.  Barbour  & 
Doherty  acquired  no  interest  in  the  policy  assigned  to 
them  beyond  the  debt  which  it  was  transferred  to  secure, 
as  beyond  this  they  had  no  insurable  interest  in  the  life 
of  the  assured. 

For  reasons  indicated,  the  judgment  is  reversed,  and  the 
cause    remanded    for   proceedings    consistent    with    this 
opinion. 
The  whole  coubt,  except  JUDGE  HOBSON,  considebed  thib  cask. 
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Case    67— INJUNCTION    AGAINST    OBSTRUCTING    STREAM— 

May  6. 

Murray,  Etc.  v.  A.  &  L.  M.  Preston. 

APPEAL   FBOM    JOHNSON    CIBCVIT    COURT.  , 

1.  Navigable  Sxbeam. — ^A  stream  Is  a  navigable  one  if  it  is  ordinar- 

ily subject  to  periodical  fluctuations  attributable  to  natural 
causes  and  recurring  naturally,  and  if  its  periods  of  high  water 
and  navigable  capacity  usually  continue  a  sufficient  time  to 
make  It  useful  as  a  highway. 

2.  Sams>— €oNS'nTUTioNAL  Law. — ^Unless  a  stream   is  navigable   in 

fact  the  Legislature  may  not,  by  declaring  it  so,  deprive  the  ripar- 
ian owner  of  his  right  to  •construct  water  gates  and  ot^er  ob- 
structions without  compensation. 

JAMES  GOBLE  fob  the  appellants. 

1.  The  Legislature  has  no  constitutional  power  to  deprive  a  ripar- 

ian owner  of  his  rights  by  declaring  a  streaiA  navigable  which 
is  not  so  in  fact. 

2.  The  appellee,  Arthur  Preston,  was  estopped  to  claim  the  ri^ht 

in  question  because  it  appears  that  at  the  time  of  the  passage^of 
the  act  he  had  a  right  over  appellant's  land  by  contract  for 
the  purpose  of  removing  the  very  staves  whose  removal  is  the 
gravamen  of  this  action. 
Citations:  Acts  of  1886-7,  vol.  1,  p.  62;  Wood  on  Railway  Law, 
vol.  2,  pp.  »68,  889,  707;  Berry  v.  Snyder,  3  Bush,  277;  8  Bush, 
826;  Gould  on  Waters,  sees.  54,  108,  109,  243,  241,  242;  Cooley 
on  Con.  Lim.  (5th  ed.),  pp.  728,  729,  675,  657;  Gen.  Stat,  ch.  77. 
sees.  1,  9;  Robinson  v.  Swope,  12  Bush,  26. 

STEWART  &  STEWART  fob  the  appellees. 

1.  Chestnut  oreek  Is  not  navigable  or  floatable  in  fact  for  the  pur- 
pose of  floating  the  products  of  its  forests  to  market,  and  ap- 
pellees had  the  right  to  thus  use  it,  being  responsible  only  for 
damages  caused  by  negligence  in  exercising  that  right.  * 

2«  The  agreement  between  the  parties  as  to  the  haul-way  over  ap- 
pellant's land  can  not  affect  the  navigability  of  Chestnut  creek 
even  if  the  contract  by  its  terms  was  then  in  effect  or  the  con- 
tract by  its  terms  had  expired  and  appellees  had  no  right  under 
it 

3.  Chestnut  creek  became  navigable   in  law  whether  navigable  in 
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fact  upon  the  passage  of  the  act  of  the  Legislature  declaring  It 
navlgahle.  ' 
Citations:  Thunder  Bay  R.  B.  Co.  v,  Speechly,  31  Mich.,  336; 
Gaston  v.  Mace,  33  W.  Va.,  14;  Angell  on  Watercourses  (7th 
ed.),  sec.  537;  Weise  v.  Smith,  3  Ore..  445;  Fol- 
ger  V.  Robinson,  3  Ore.,  458;  Goodins,  Kx..  v. 
Ky,  Lumber  Co.,  90  Ky.,  625;  James  v.  Carter,  16  Ky^  Law 
Rep.,  515;  Ford  Lumber  Co.  v.  McQueen,  14  Ky.  Law  Rep.,  521; 
May.  ^.,  V.  Blackburn,  15  Ky.  Law  Rep.,  705;  Olson  v.  Merrill, 
42  Wis.,  203;   Thurman  v.  Morrison,  14  B.  M.,  2^;   Pursell  v. 

Stover,  110  Pa.  St.,  ;   Plum  v.  Mitchell,  16  Ky.  Law  Rep.. 

162;  Francis  v.  Ramsey,  16  Ky,  Law  Rep.,  870;  Collins  v.  How- 
ard. 66  N.  H.,  190;  Harold  v.  Jones,  86  Ala.,  274;  Jaram  v. 
•Patterson,   7  Mon.,   644. 

JUDGE  HOBSON  deuevebed  the  omnion  of  the  court. 

Appellees  had  a  large  quantity  of  staves  on  the  waters 
of  Chestnut  creek,  in  Johnson  county,  which  they  desired 
to  float  down  the  stream,  and  with  this  view,  obtained  an 
act  from  the  Legislature  declaring  it  a  navigable  stream. 
Appellant  owned  the  land  on  both  sides  of  the  creek  near 
its  mou-th,  and  had  placed  water  gaps  across  it,  in  his 
fencing;  he  also  had  a  mill  and  dam,  which  he  had  main- 
tained for  many  years;  and  he  objected  to  appellees  clear- 
ing out  the  stream  and  floating  their  staves  out.  They 
then  obtained  an  injunction  enjoining  him  from  obstruct- 
ing the  stream,  and  on  final  hearing  the  injunction  was 
made  perpetual;  and  he  was  required  not  to  put  any  water 
gaps  across  the  creek,  or  do  anything  else  that  would  inter- 
fere with  its  use  as  a  navigable  stream.  ^ 

He  seeks  the  reversal  of  this  judgment. 

The  first  question  is,  what  is  the  effect  of  the  act  of  the 
Legislature  declaring  this  creek  a  navigable  stream? 

The  Constitution  of  the  State  forbids  private  property  be- 
ing taken  for  public  use  without  just  compensation  being 
previously  made.  If  the  creek  was  not  a  navigable  stream 
when  this  act  was  passed,  it  was  the  private  property  of 
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the  owners  of  the  adjoining  lands.  If  it  was  the  priyate 
property  of  appellant,  within  the  boundary  of  his  land,  the 
Legislature  could  not  divest  him  of  his  rights  by  simply 
calling  it  a  navigable  stream,  when  it  was  not  one  in  fact. 
The  rule  on  this  subject  is  thus  stated  in  Cooley  on  Consti- 
tutional Limitations  (side  page  591): 

"The  question,  what  is  a  navigable  stream, 
would  seem  to  be  a  mixed  question  of  law  and 
fact;  and,  though  it  is  said  that  the  Legislature 
of  the  State  may  deterpiine  whether  a  stream  shall  be  con- 
sidered a  public  highway  or  not,  yet,  if  in  fact  it  is  not  one, 
the  Legislature  can  not  make  it  so  by  simple  declaration, 
since,  if  it  is  private  property,  the  Legislature  can  not  ap- 
propriate it  to  a  public  use  without  providing  for  compen- 
sation." 

It  remains,  therefore,  to  consider  whether  this  creek  was 
in  fact  a  navigable  stream  when  so  declared  by  the  Legisla- 
ture. It  is  not  contended  that  it  was  navigable  for  boats 
or  othor  water  craft,  but  only  that  it  was  a  floatabje 
stream.  The  law  in  regard  to  this  kind  of  streams  is  well 
stated  by  a  standard  author  as  follows: 

"There  is  a  class  of  streams  which,  although 
not  navigable  by  boats  or  lighters,  are  yet 
susceptible,  for  the  whole  or  a  portion  of  the 
year,  of  valuable  use  for  the  purpose  of  floating  logs 
and  other  products  of  the  country  along  their  banks  to 
market  or  to  mills,  and  which  are  considered,  to  that  ex- 
tent, navigable.  But  if  such  stream,  in  its  natural  state, 
IS  not  floatable,  it  is  absolutely  private,  and,  though  made 
floatable  by  the  owner  by  artificial  means,  is  not  subject  to 
public  use,  nor  where  it  Js  only  fit  for  that  purpose  during 
high  water  or  periodical  freshets.  A  stream  that  would 
not  float  logs  without  the  aid  of  a  person  in  a  canoe,  or  of 
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people  on  the  banks,  to  push  them  along,  and  when  the 
logs  are  frequently  injured  by  the  difficulty  in  passing 
them  through,  is  not  a  navigable  stream.  The  public  may 
use  a  stream  for  floating  logs,  although  it  may  injure  the 
riparian  owner,  or,  although  it  may  at  times  be  necessary 
to  go  upon  its  banks  to  effect  such  floating,  and  one  is  not 
liable  to  a  riparian  owner  on  whose  land  they  strand.  Bat 
a  needless  obstruction,  or  negligence  in  >ahy  respect,  will 
render  the  party  liable."  6  Lawson,  Rights,  Remedies 
and  Practice,  section  2928, 

In  Treat  v.  Lord,  42  Me.,  552,  [66  Am.  Dec,  298],  the  Su- 
preme Court  of  Maine  said:  *  "The  stream,  in  order  to  have 
the  character  of  a  public  highway,  must,  in  and  of  itself, 
have  a  capacity  for  floating  logs.  Such  a  stream,  as  well 
as  our  larger  rivers,  will,  as  experience  has  universally 
shown,  from  its  windings  and  the  rush  of  its  watei"s,  espe- 
cially in  times  of  freshets,  cast  many  of  the  logs  which 
floa«t  upon  its  bosom  upon  its  shores,  intervales,  and  banks, 
thereby  rendering  it  necessary  to  go  upon  such  uplands 
for  the  purpose  of  making  a  clean  drive.  Such  incidental 
necessity  neither  enlarges  nor  diminishes  the  natural  ca- 
pacity of  the  stream,  nor  in  any  way  affects  i»ts  public  char- 
acter. .  .  .  While,  therefore,  it  is  true  that  persons 
driving  logs  may  go  upon  the  banks  of  our  public  streams 
and  rivers  as  necessity  may  require,  it  is  also  true  that  a 
stream  which  is  so  small  and  shoal  in  its  bed  that  no  logs 
can  be  driven  in  it  without  being  propelled  by  persons 
traveling  on  its  banks  is  private  property,  and  not  subject 
to  such  public  servitude  as  is  claimed  in  this  case.  By  the 
common  law  it  is  clear  that  the  public  have  no  rigbt  to  go 
upon  the  banks  of  ancient  navigable  rivers  for  the  pur 
pose  of  towing;  and  it  is  said  by  the  court  in  the  case  of 
Brown  v.  Chadbourne  [31  Me.,  9;  50  Am.  Dec,  641],  that 
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.  « 

where  a  riyer  can  not  be  used  without  towing, 
or  going  upon  its  bai^ks  to  propel  what  is  floating, 
such  fact  would  evince  its  want  of  capacity  for 
public  use;  and  we  think  such  fact  is  conclusive  that 
no  such  public  servitude  exists/* 

In  the  subsequent  case  of  Hooper  v.  Hobson  [57  Me.^ 
273;  99  Am,  Dec,  770],  the  same  court  said: 

**The  water  makes  and  defines  the  highway.  •  • 
The  right  which  the  public  enjoys  in  a  navigable 
stream  is,  in  general,  limited  by  its  banks." 

It  is  not  essential  that  the  capacity  of  the  stream  should 
be  continuous,  to  constitute  it  a  public  highway.  It  is  suf- 
ficient if  it  is  ordinarily  subject  to  periodical  fluctuations, 
attributable  to  natural  causes,  and  recurring  regularly, 
like  the  seasons,  and  if  its  periods  of  high  water  and  navi- 
gable capacity  usually  continue  a  sufficient  length  of  time 
to  make  it  useful  as  a  highway.  After  reviewing  the  au- 
thorities in  Thunder  Bay  Booming  Co.  v.  Speechly,  31  Mich., 
336  [18  Am.  R.,  184],  Judge  Cooley  well  sums  them  up 
thus: 

"The  doctrine,  then,  which  we  derive  from  the  cases,  is 
that  a  stream  may  be  a  public  highway  for  floatage  when 
it  is  capable,  in  its  ordinary  and  natural  stage  in  the  sea- 
sons of  high  water,  of  valuable  public  use." 

The  rule  stated  by  these  authorities  forbids  Chestput 
creek  being  ranked  as  a  navigable  stream.  The  proof  is 
clear  that  it  is  less  than  four  miles  long  from  its  mouth  to 
its  head  on  the  top  of  the  ridge.  It  is  about  ten  feet  wide, 
and,  though  in  time  of  freshets  receiving  a  considerable 
volume  of  water,  it  runs  down  in  a  few  hours.  Notwith- 
standing there  is  a  quantity  of  timber  on  its  water  shed, 
the  evidence  is  very  unsatisfactory  that  it  has  ever  been 
used  to  any  practicable  extent  for  floating  logs  or  other 
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products.  M  appears  that  it  was  not  practioable  to  use  it, 
even  for  floating  the  staves  out,  without  going  on  the  banks 
and  poling  them  along.  Upon  the  principle  that  the  wa- 
ter is  the  highway,  there  can  be  no  highway  if  the  quantky 
of  water  is  insufficient  for  its  reasonable  use  for  this  pur- 
pose in  ordinary  stages  of  high  water.  The  quantity  of 
water  in  this  creek,  its  width,  its  use,  and  'the  length  of 
time  it  remained  up  in  time  of  freshets,  all  show  that  it  is 
only  what  is  commonly  known  as  a  ^*brook"  or  "branch,'' 
and  as  such  was  the  private  property  of  appellant  He 
could  not  be  required  -to  take  down  his  water  gaps  across 
it,  or  to  allow  appellees  to  pass  over  it  with  their  staves, 
against  his  wishes  and  without  compensation.'  See  Hub- 
bard V.  Bell,  5  Am.  Rep.,  99;  Lewis  v.  Coffee  County,  54  Am. 
Rep.,  55;  Morgan  v.  King,  91  Am.  Dec.,  58. 

The  judgment  is  therefore  reversed,  and  cause  remanded, 
with  directions  to  the  court  belo^  to  dissolve  the  injunction 
and  dismiss  the  petition. 


Case  6d— ACTION  ON  OONTRAOT— May  10. 

Howard  and  Rice  v.  The  Thompson  Lumber  Co. 

APPE3AL    FBOM    BELL    CIBCUIT    COUBT. 

Contracts — ^Fobfettubes — Waiveb. — ^The  right  reserved  by  appellee, 
on9  of  the  parties  to  a  contract,  to  retain,  as  a  forfeiture,  a  re- 
served percentage  of  the  contract  price  for  services  to  be  ren- 
dered in  cutting  and  hauling  timber  to  its  mill,  will  be  treated 
as  waived  by  its  acceptance  of  appellant's  services  under  the 
contract  after  its  breach  and  by  its  urging  appellants  to  go  on 
with  their  compliance  with  the  contract. 

WELLER  &  HAYES  fob  the  appellants. 

The  lower  court  erred  to  the  prejudice  of  the  appellants, 
1.  In  not  letting  the  Jury  decide  as  a  fact  whether  appellants 
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were  damaged  by  reason  of  having  timber  hauled  from  December 
20,  1895,  to  January  15,  1896. 

2.  In  not  letting  the  jury  decide  as  a  fact  whether  appellees  de- 
clared a  forfeiture  or  waived  the  right  to  declare  a  forfeiture  on 
account  of  the  failure  of  the  appellants  tp  haul  the  quantity  of 
timber  each  month  or  period  a^  called  for  in  the  contract. 

3.  In  not  allowing  the  jury  to  say  whether  appellants  were 
damaged  on^  any  other  item  claimed  in  the  petition  and  shown  in 
the   evidence. 

4.  In  failing  to  give  the  instructions  asked  for  by  appellants. 
Citations:      Addison  on  Contracts,   pp.   239,   241;    Clark  on   Con- 
tract^, p.  676;  Lawson  on  Contracts,  p.  459;  1  Litt.,  3;  Phillips 
V.  Cont  Co.,  W  U.  S.,  650;  Eyster  v.  Parrot,  83  111.,  517. 

D.  B.  LOGAN  FOR  the  appellee. 

1.  The  peremptory  instruction  was  proper. 

2.  J^ppellants  by  their  own  showing  were  not  entitled  to  maintain 

their  case. 

3.  Assumption  of  control  of  appellee's  timber  and  discharge  of  ap- 

pellants from  the  -contract  was  proper. 
Citations:.    3  Am.  &  Bng.  Ency.  of  Law,  914,  916  and  notes;  Law-, 
ber  V.  Bangs,  2  Wall.,  728;  14  Bush,  51. 

JUDGE  BURNAM  delivered  the  opinion  of  the  court. 

On  the  4th  day  of  December,  1895,  appellants  agreed  with 
appellee  that,  in  consideration  of  f3.25  per  thousand  feet, 
they  would  haul  and  deliver  at  its  mill  yard  all  of  the  pop- 
lar saw  logs  to  be  cut  on  a  tract  of  land  owned  by  appellee. 
The  work  was  to  begin  on  or  before  December  20th,  and 
appellants  were  to  deliver  as  much  as  150,000  feet  by  the 
28t  day  of  March,  1895,  and  in  each  succeeding  month 
thereafter  as  much  as  120,000  feet,  until  all  the  logs  were 
hauled  and  delivered;  the  entire  job  to  be  finished  not  later 
than  the  15th  day  of  August,  1896.  Appellants  were,  at 
•their  own  expense,  to  build  their  own  tramways;  appellee 
to  furnish  the  lumber.  Appellee  was  to  have  the  logs 
ready,  so  as  not  to  delay  appellants  at  any  time  in  the 
performance  of  the  contract.  Appellants  agreed  to  begin 
the  construction  of  the  tramway  up  Rich  Branch  as  soon 
as  they  began  work,  and  to  complete  it  as  soon  as  it  could 
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actually  deliyered,  and  its  request  to  api)ellant8  at  the 
time  to  continue  the  work,  waive  its  right  in  July  to  de- 
clare a  forfeiture  of  the  contract,  and  retain  the  10  per 
oent.  on  monthly  estimates  and  the  75  cents  per  thousand 
feet  as  its  property? 

Mr.  Lawson,  in  his  work  on  Contracts  (section  455)  sayg: 

"The  performance  of  a  condition  may  be  waived 
by  the  party  who  has  a  right  to  enforce  it,  in 
\<^hich  case  the  latter  will  be  precluded  from 
relying  upon  the  performance  of  'the  residue  as  a  condi- 
tion precedent  to  his  liability,  but  must  perform  the  con- 
tract on  his  part,  and  rely  upon  his  claim  for  damages  in 
respect  'to  the  defective  performance.  Thus,  where  one  of 
the  parties  to  a  contract  is  bound  to  do  certain  work  within 
a  certain  time,  and  fails  to  complete  it  within  the  stipu- 
lated time,  and  the  other  party  urges  him  to  go  on,  this  is 
a  waiver  of  strict  performance  as  «to  time,  and  a  recover? 
may  be  had  on  the  basis  of  the  amount  and  value  of  the 
work  done,  reckoned  at  the  contract  price,  deducting  dam- 
ages for  the  delay." 

And  in  discussing  this  question  in  the  case  of  Colby 
Construction  Company  v.  Seymour,  et  aZ,  91  U.  S.,  650,  Jus- 
tice Miller  says: 

"Where  a  specified  thing  is  to  be  done  by  one  party 
as  the  consideration  of  the  thing  to  be  done  by 
the  other,  it  is  undeniably  the  general  rule  'that  the  cove- 
nants are  mutual,  and  are  dependent,  if  they  are  to  be  per- 
formed at  the  same  time;  and  if,  by  the  terms  or  nature  of 
the  contract,  one  is  first  to  be  performed  as  the  condition 
of  the  obligation  of  the  other,  that  which  is  first  to  be  per- 
formed must  be  done  or  tendered  before  that  party  can 
sustain  in  a  suit  against  the  other.  There  is  no  doubt  that 
in  This  class  of  contracts,  if  a  day  is  fixed'for  performance. 
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the  party  whose  duty  it  is  to  perform  or  tender  perform- 
ance first  must  do  it  on  that  day^  or  show  his  readiness  and 
willingness  to  do  it,  or  he  can  not  recover  in  an  action  at 
law  for  non-performance  by  the  other  party." 

But,  both  at  common  law  and  in  chancery,  there  are  ex- 
ceptions to  this  rule,  growing  out  of  the  nature 
of  the  thing  to  be  done  and  the  conduct  of  the  parties. 
The  familiar  case  of  part  performance,  possession,  etc.,  in 
chancery,  where  time  is  not  of  the  essence  of  the  contract, 
or  has  been  waived  by  the  acquiescence  of  the  party,  is  an 
example  of  the  latter.    .    .    - 

If  the  builder  has  done  a  large  and  valuable  part 
of  the  work,  but  yet  ha9  failed  to  complete  the  whole  or 
?ny  specific  part  of  the  building  or  structure  within  the 
•time  limited  by  his  own  covenant,  the  other  party,  when 
that  time  arrives,  has  tjie  option  of  abandoning  the  con- 
tract for  such  failure,  or  of  permitting  the  party  in  default 
to  go  on.  If  he  abandons  the  contraot,  and  notifies  the 
other  party,  the  failing  contractor  can  not  recover  on  the 
covenant,  because  he  can  not  make  or  prove  the  necessary 
allegation  of  performance  on  his  own  part.  What 
remedy  he  may  have  in  assumpsift  for  work  and  la- 
bor done,  materials  furnished,  etc.,  we  need  not  inquire 
here;  but,  if  the  other  party  says  to  him,  *I  prefer  you 
should  finish  your  work,'  or  should  impliedly  say  so  by 
standing  by  and  permitting  it  'to  be  done,  then  he  so  far 
waives  absolute  performance  as  to  consent  to  be  liable  on 
his  own  covenant  for  the  contract  price  when  completed." 

And  this  principle  of  law  was  adhered  to  in  the  case  of 
Henderson  Bridge  Company  v.  O'Connor  &  McCullough, 
88  Ky.,  303,  [11  S.  W.,  18,  957]. 

Appellee,  in  accepting  'the  logs  actually  delivered,  and 
paying  therefor,  and  in  urging  and  encouraging  appellants 
to  go  a^ead  with  the  work,  waived  its  right  to  claim  the 
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forfeiture  of  the  10  per  cent,  on  monthly  settlements  and 
•the  75  cents  per  thousand  feet  for  failure  to  complete  the 
tramway,  and  appellants  are  entitled  to  maintain  this 
action  to  recover  the  amount  due  them  under  the  contract 
for  logs  actually  delivered;  but  appellee  is  entitled  to  re- 
coup by  way  of  set-oflf  or  counterclaim  damages  sustained 
on  account  of  the  failure  of  appellants  to  keep  their  con- 
tract, unless  such  failure  was  occasioned  by  the  fault  of 
appellee.    These  are  proper  questions  for  the  jury. 

For  reasons  indicated,  we  think  the  court  erred  in  giving 
a  peremptory  instruction  in  this  case,  and  it  is  therefore 
reversed,  and  the  cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 


Case  69— DISTRESS  FOR  RENT— May  12. 

Smith,  Etc.  v.  Scanlan. 

.  appeal  fbom  chanceby  division  of  jeffeb80n  cibouit  cocncr. 

Landlobd  and  Tenant — ^Liability  fob  Rent  of  Pcbchaseb  of  Lease- 
hold.— The  holder  of  a  lease  for  ten  years  sublet  the  premises 
for  eight  years  with  an  option  for  the  other  two,  and  then  as- 
signed his  leasehold  to  his  wife  with  the  fraudcilent  purpose  of 
defeating  his  creditors.  A  creditor  of  the  lessee  caused  an  ex- 
ecution to  be  levied  on  the  lessee's  Interest  and  the  sub-tenant  be- 
came the  purchaser.  The  lessee  caused  a  distress  warrant  to  be 
issued  against  the  sub-tenant  for  rent  which  the  latter  enjoined. 
It  is  held: 

1.  That  the  sub-tenant  could  buy  his  landlord's  leasehold  at  ex- 
ecution sale  and  did  not  thereby  became  liable  to  him  for  rent 

2.  The  fraudulent  assignment  of  the  leasehold  to  the  lessee's 
wife  did  not  prevent  his  creditor  from  levying  on  and  selling  his 
interest  under  the  execution,  nor 

3.  IMd  the  contract  between  the  lessee  and  the  sub-tenant  pre- 
Tent  the  former's  Interest  from  being  sold  under  ezecutioiL 

LANE  &  BURNETT  for  the  appellants. 

The  sub-tenant,  Scanlan,  being  liable  for  Smith  and  wife  for 
rent  at  the  time  of  the  purchase  of  the  leasehold  by  him  under 
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i^xecution  his  parchase  enured  to  the  benefit  of  Smith  and  wife 
and  he  became  liable  to  them  for  rent  Taylor,  Landlord  & 
Tenant,  sees.  124,  180,  705-6. 

JOHN  ROBERTS  and  WILLIAM  FURLONG  for  appellees!  : 

1.  The  evidence  not  being  in  the  record  is  presumed  to  sustain 

the  judgment  of  the  court  below.  Terrell  v.  Rowland,  86  Ky., 
756;  Huffaker  v.  National  Bank  of  Montlcello;  13  Bush,  649; 
Bowman  v.  Holloway,  14  Bush,  428. 

2.  A  tenant  has  the  right  to  purchase  at  public  sale  the  interest  of 

his  landlord  and  the  relation  of  landlord  and  tenant  is  not  that 
of  trust  nor  is  it  the  subject  o¥  equitable  cognizance.  Genl.  St., 
ch.  63,  sec.  16;  McMurtry  v.  Adams,  3  Bush,  70. 

JUDGE  HOBSON  delivered  the  opinion  of  the  court. 

Appellant  W.  C.  Smith  leased  of  John  Caperton  and 
^ife  for  ten  years  from  January  1,  1880,  a  lot  of  ground  on 
!Ninth  street  in  Louisville,  Ky.  He  then  sublet  the  prop- 
erty to  appellee,  Jerry  Scanlan,  for  a  term  ending  in  the 
jear  1888,  with  the  option  to  continue  'the  lease  two  years 
longer.  After  this,  on  March  15,  1887,  he  assigned  his 
leasehold  to  his  wife,  the  appellant  M.  S.  Smith,  as  is  -al- 
leged, without  consideration  when  he  was  insolvent,  and 
for  the  purpose  of  defeating  his  creditors.  In  July  fol- 
lowing, Ainslie,  Cochran  &  Co.  caused  an  execution  in 
their  favor  against  W.  C.  Smith  to  be  levied  on  his  lease- 
hold estate  in  this  piyperty,  and  had  it  sold  on  August 
1st,  under  the  levy.  Appellee,  Jerry  Scanlan,  became  the 
purchaser.  Some  -time  after  this  appellants  set  up  a  claim 
against  appellee  for  rent,  on  the  ground,  among  others, 
that,  being  in  possession  as  tenant,  his  purchase  under  the 
execution  inured  to  the  benefit  of  the  landlord.  The  court 
below  having  decided  against  them,  and  enjoined  'them 
from  attempting  to  collect  rent  from  appellee,  they  have 
prosecuted  this  appeal. 

The  evidence  heard  by  the  court  below  is  not  in  the 
record,  and  it  must  be  presumed  'that  the  chancellor's  find- 
ings of  fact  are  correct.    This  leaves  in  the  case  only  the 
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naked  question  of  law  as  to  the  effect  of  appellee's  pur- 
chase. 

In  selling  and  convejing  property  under  execution,  the 
sheriff  acts  as  the  agent  of  the  defendant.  Borer  on  Judic- 
ial Sales,  sections  54-56.  At  such  a  sale  the  tenant  in 
possession  may  buy  to  protect  himself,  and  his  purchase 
will  no  more  inure  to  the  benefit  of  'the  landlord  than  if  he 
had  bought  from  the  landlord  himself  in  person.  - 

In  Taylor  on  Landlord  and  Tenant,  after  stating  some 
exceptions  to*  the  rule  that  a  tenant  can  not  deny  his  land- 
lord's title,  the  author  adds: 

"And  a  tenant  may  acquire  and  set  up  a  title 
consistent  with  that  admitted  by  the  demise;  as,  if  he  pur- 
chase the  premises  at  a  tax  sale  made  during  his  term.' 

And  in  a  note  to  this  he  adds: 

"So,  if  he  buy  in  the  whole  or  a  part  of  the  lessor's  title 
at  a  tax  or  execution  sale,  or  by  private  purchase, 
it  is  a  proportionate  defense  to  suit  for  rent  or 
ejectment.  Nell  is  v.  Lathrop,  22  Wend.,  121;  [24  Am. 
Dec.,  285];  Evertson  v.  Sawyer,  2  Wend.,  507;  Bet- 
tison  V.  Budd,  17  Ark.,  546;  [65  Am.  Dec,  442]; 
Camley  v.  Stanfield,  10  Tex.,  546;  Elliott  v. 
Smith,  23  Pa.  St.,  131;  George  v.  Pijtney,  4  Cush.,  351." 

The  contract  between  W.  C.  Smith  and  appellee,  as  set 
out  in  the  record,  did  not  divest  Smith  of  the  title  to  his 
leasehold  in  the  property;  nor  did  it  consti4:ute  any  obsta- 
cle to  the  subjection  of  that  estate  to  Smith's  debt  under 
the  execution.  The  purchaser,  so  far  as  appears  from  the 
record,  •took  the  property  under  his  purchase,  acquiring 
all  the  rights  that  Smith  had. 

The  fraudulent  conveyance  to  the  wife  waa  no  obstacle 
to  the  subjection  of  the  property  under  execution  against 
the  husband.  Daniel  v.  McHenry,  4  Bush,  277,  and  cases 
cited.    Judgment  aflfirmed. 
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I 
Case  70— ACTION  TO  SUBJECT  HOMESTEAD— >Iay  12. 

Benge's  Administrator  v.  Bowling,  Etc. 

APPEAL    FK)M    CI4AY    CIRCUIT    COURT. 

/ 

Homestead — ^Antecedent  Liability. — ^A  covenant  of  general  war- 
ranty creates  a  liability  within  the  jneaning  of  section  1702,  Ken- 
tucky Statutes;  and- where  the  covenant  is  executed  prior  to  the 
acquisition  of  the  homestead  the  latter  is  subject  to  the  war- 
•  ranty  claim,  though  the  eviction  occurred  after  the  homestead 
had  been  acquired. 

A.  W.  BAKER  FOB  the  appellant. 

1.  The  warranty  to  Benge  executed  in  1881  created  a  liability  which 

was  prior  to  the  abquisition  of  the  homestead. 

2.  There  was  no  estoppel  by  the  allegations  of  the  pleadings  in  the. 

action  on  the  covenant  of  warranty. 
Citations:     Ky.  Stats.,  sec.  1702;    7  Am.  &  Eng.  Ency.  of  Law, 
2,  and  foot  notes;   Hanley  v.  Foley,  18  B.  M.,  519;   Booker  v. 
Bell,  3  Bibb.,  173. 

XiITTLE  &  JEFFRIES  for  the  appellee. 

1.  The  estoppel  pleaded  in  the  amended  rejoinder  is  a  defense  to  a 

recovery  sought  to  be  had  by  the  appellant. 

2.  The  liability  or  right  of  action  under  which  appejlant  recovered 

the  common  law  Judgment  accrued  after  ^he  purchase  of  and 
payment  for  the  homestead  sought  to  be  subjected. 
Citaticms:  5  Lawson's  Rights,  Rem.  ft  Pr.,  sees.  2225.  2301;  6 
Ad.  ft  B.,  4^9;  Fickard  v.  Sears,  7  Am.  ft  Eng.  Ency.  of  Law,  2, 
8;  Morford  v.  Bliss,  &c.,  12  B.  M.,  257;  2  Pom.  Eq.  Jur.,  sec. 
804,  805;  Stephens  Dig.  of  Law  of  Ev..  p.  124;  Booker's  Admr. 
V.  Belle's  Exr.,  3  Bibb.,  173;  Fitzhugh,  ftc.  v.  Croghan,  2  J.  J. 
Mar.,  438;  Fowler  v.  CMles,  4  J.  J.  Mar.,  506;  Merrifleld  v. 
Tyler,  8  Ky.  Law  Rep.,  422;  Graham  v.  Dyer,  16  Ky.  Law  Rep., 
641. 

JUDGE  PAYNTER  delivered  the  opinion  of  the  court. 

By  a  deed  made  in  October,  1881,  the  appellee,  Bowling, 
was  liable  to  the  vendee,  Benge,  on  the  warranty  con- 
tained therein.  Before  the  covenant  was  broken  by  the 
eriotion  of  the  vendee,  the  appellee  bought  and  paid  for 
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the  land  which  is  sought  to  be  subjected  to  the  payment  of 
the  judgment  which  was  rendered  against  the  appellee  on 
the  warranty:  So  the  eviction  of  appellant's  intestate  took 
place  after  appellee  had  purchased  the  land  to  which  he  is 
entitled  as  a  homestead,  unless  the  warranty  in  the  deed 
created  a  liabUity,  in  the  meaning  of  section  1702,  Ken- 
tucky Statutes,  part  of  which  reads  as  follows:  "But 
this  exemption  shall  not  apply  to  sales  under  execution, 
attachment  or  judgmen^t,  if  the  debt  or  liability  existed 
prior  to  the  purchase  of  the  land,  or  of  the  erection  of  the 
improvements  thereon." 

The  question  in  this  case  is  whether  the  cove- 
nant of  warranty  created  a  liability,  or  did  the 
liability  in  consequence  of  such  warranty,  arise 
when  the  eviction  took  place?  If  the  liability  was  created 
by  the  warranty,  then  the  land  claimed  as  a  homestead  is 
subject  to  the  payment  of  the  judgment  on  the  warranty. 
If  no  liability  existed  on  the  warranty  ui>til  the  eviction 
took  place,  then  the  land  is  exempt  as  a  homestead,  be- 
cause it  was  purchased  and  paid  for  previous  to  that  date. 
Liability  is  defined  by  Black's  Law  Dictionary  to  be 
*'the  state  of  being  bound  or  obliged  in  law  or  justice  to  do, 
pay,  or  make  good  something;  legal  responsibility."  Web- 
ster defines  it  to  be  "the  state  of  being  bound  or  obliged 
in  law  or  justice;  responsibility."  Bouvier  defines  it  to  be 
"responsibility;  the  state  of  one  who  is  bound  in  law  and 
justice  to  do  something  which  may  be  enforced  by  action.'' 
When  the  covenant  of  warranty  has  been  broken  by  evic- 
tion, the  liability  on  the  warranty  does  not  then  accrue, 
but  the  cause  of  action  then  accrues  on  the  liability  which 
the  vendor  assumed  by  his  covenant  of  warranty.  It  is  by 
reason  of  the  existing  liability,  resulting  from  the  war- 
ranty, that  the  cause  of  action  accrues.    An  obligation  to 
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pay  money  at  a  future  time  creates  a  liability,  and  when 
the  promisor  breaks  his  promise  to  pay  the  cause  of  action 
accrues. 

This  court  has  held  that,  where  the  vendee  has 
been  evicted,  he  is  entitled  to  recover  the  money  which  he 
paid,  and  interest  thereon  from  the  date  of  the  deed  con- 
taining the  warranty,  not  interest  from  the  da^te  of  the 
eviction.  It  treats  it  as  a  liability  incurred  as  of  the  date 
of  the  deed.  The  moment  -the  deed  is  executed  and  ac- 
cepted, the  vendor  promises  the  vendee,  in  eflfect,  that,  if 
he  is  evicted  from  the  land  which  he  conveys  to  him,  he  will 
repay  him  the  purchase  money,  with  interest  thereon  from 
the  date  of  the  deed.  This  obligation,  however,  can  not 
be  enforced,  and  no  cause  of  action  arises  until  the  hap- 
pening  of  the  event  which  entitles  the  vendee  to  have  his 
money,  with  interest,  refunded,  and,  upon  the  failure  of 
the  vendor  "to  do  so,  his  right  'to  maintain  an  action  begins. 
If  we  should  hold  that  no  liability  existed  upon  the  cove- 
nant of  warranty  until  eviction,  the  vendor  could  invest 
the  purchase  money  in  a  homestead  the  same  day  or  day 
after  receiving  it,  and,  although  the  .vendee  from  whom  he 
obtained  it  was  evicted  within  twelve  months  thereafter, 
still  the  homestead  in  which  he  had  invested  it  could  not 
be  subjected  to  the  paymen-t  of  such  judgment  as  his  ven- 
dee might  recover  against  him  for  the  breach  of  the  cove- 
nant of  warranty.  The  mere  fact  that  years  may  elapse 
between  the  execution  of  the  deed  and  the  eviotion  does 
not  aflfect  the  question  as  to  whether  the  warranty  created 
a  liability,  or  lessen  the  legal  or  moral  obligation  of  'the 
vendor  to  refund,  with  interest,  the  amount  which  he  re- 
ceived from  the  vendee.  .The  liability  imposed  by  a  war- 
ranty is  as  just,  and  the  vendor  should  be  no  more  per- 
mitted to  hold  his  homestead  against  it  than,  any  other 
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debt  or  liability  which  he  might  have  incurred  prior  to  the 
purchase  of  the  homestead. 

We  think  the  evidence  authorizes  4:he  court  be- 
low to  adjudge  Mrs.  Gray  the  fifty  acres  of  land 
which  her  father  sold  her.  We  do  not  think  there 
is  any  merit  in  the  question  of  estoppel  raised. 

The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 


I 
Casb  71— following  TRUST  FUNDS— May  13.  I 

j 

New  Farmers  Bank's  Trustee  v.  Cockrell,  ! 

Receiver. 

APPEAL   FBOM    MONTOOMEBT    CIRCUIT   COURT. 

Tbust  Funds. —  A  trustee  who,  in  carrying  out  the  provisions  of  his 
trust,  4^posits  the  trust  funds  in  a  bank  with  an  agreement 
that  he'  is  to  receive  interest  on  8am^»  becomes  merely  a  credi- 
tor of  the  bank  and  when  the  trust  funds  become  commingled 
with  the  general  funds  of  the  bank  and  the  bank  then  makes  an 
assignment  the  trustee  is  not  entitled  to  payment  as  a  preferred 
creditor. 

STONE  &  SUDDUTH  Airt)  JOHN  C.  MILLER  pqr  appexxaittb. 

1#  The  deposit  of  the  trust  funds  in  the  bank  by  the  trustee  created 
the  relation  of  debtor  and  creditor  only,  between  them.  Tay- 
lort  Admr.  v.  Taylor's  Assignee,  78  Ky..  471;  WllMamB  ▼. 
Rogers,  14  Bush,  788. 

2.  Admitting  that  the  ^ank  was  the  real  trufitee  and  receiyer,  yet 
appellee  has  not  traced  the  trust  funds  Into  the  hands  of  the 
assignee,  and  therefore  is  entitled  to  no  preference.  Allen  v. 
Russell,  78  Ky.,112;  Ellis  v.  Johnson,  4  Ky.  Law  Rep.,  991; 
Story's  Eq.  Jur.,  1259;  Commercial  Natl.  Bk.  y.  Armstrong, 
39  Fed.  Rep.,  684;  Wetherell  v.  O'Brien.  140  111.,  151;  111.  Bank 
V.  First  NatL  Bk.,  15  Fed.  Rep.,  868;  Bank  v.  Weems,  6  S.  W. 
R.,  802;  McClure  v.  Board,  34  Pac.  R.,  34;  St  Louis  Brew.  Aflsn.. 
V.  Austin,  13  So.  Rep..  908;  Gavin  v.  Gleason.  105  N.  Y.,  256; 
Anhauser-Busch  Assn.  v.  Bank,  53  N.  W.  R.,  1037;  Nonotuck 
Silk  Co.  V.  Flanders,  58  N.  W.  R.,  383;  Shields  v.  Thomas,  14 
So.  Rep.,  484. 
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CS.  P.  CHENAULT,  on  the  same,  side,  ix  a  bmef  and  supplementat> 

BSIEF. 

1.  The  loan  of  money  to  a  bank  by  a  trustee  was  in  furtherance  of 

the  trust  and  not  in  violation  of  it.  The  bank  was  therefore  not 
a  trustee  for  the  original  beneficiaries.  Mills,  &c.,  v.  Swearinger, 
Ac.,  67'  Tex.,  270;   Beach  on  Trusts,  &c.,  sec.  98. 

2.  If  the  bank  were  a  trustee  the  appellee's  claim  was  not  a  pre- 

f erred  claim.  Hampton  v.  Morris,  2  Met.,  336;  McKee  v.  Scobee, 
80  Ky.,  124. 

8.  The  appellee  had  no  preferred  claim  under  the  voluntary  assign- 
ment law  of  1894  even  if  that  law  were  applicable. 

4.  If  it  be  contended  that  the  cash  in  bank  at  the  time  of  assign- 
ment can  be  said  to  be  the  trust  funds,  the  case  of  Phil.  Nat* 
Bk.  V.  Downd,  2  L.  R,  A.,  480,  clearly  shows  the  contrary. 

W.  A  SUDDUTH  AND  JOHN  C.  MILLER  in  a  supplemental  bbiet 

FOB   THE    APPELLANT. 

1.  There  being  ho  attempt  on  the  part  of  plaintiff  to  trace  the  al- 

leged trust  funds  into  the  hands  of  the  assignee  of  the  bank* 
he  is  not  entitled  to  a  preference,  even  admitting  that  the  bank 
was  a  trustee.  Story's  Eq.  Jur.,  sec.  1259;  Perry  on  Trusts, 
sec.  841;  Pomeroy's  Bq.  Jur.,  sec.  1051;  Bright  v.  King,  20  Ky. 
Law  Rep.,  186;  Bevan  v.  The  Bank,  19  Ky.  Law  Rep.,  1261; 
National  Bank  v.  Downd,  38  Fed.  Rep.,  172;  Peters  v.  Bain,  133 
U.  S.,  670;  National  Bank  v.  Armstrong,  39  Fed.  Rep.,  684; 
Bank  v.  Latimer,  67  Fed.  Rep.,  27;  Brewing  Assn.  v.  Clayton, 
56  Fed.  Rep.,  759;  Spokane  County  v.  Clark,  61  Fed.  Rep.,  538; 
Nonotuck  Silk  Co.  v.  Flanders,  58  N.  W.  R.,  383  (overruling 
McLeod  V.  Evans.  66  Wis.,  401);  Holmes  v.  Oilman,  138  N.  Y., 
369;  Little  v.  Chadwick,  151  Mass.,  109;  Brewing  Assn.  v.  Austin, 
13  Sou.  Rep.,  ©8;  Shields  v.  Thomas,  14  Sou.  Rep.,'  84. 

2.  The  relation  between  the  depositor  and  the  bank  is  that  of  cred- 

itor and  debtor.  Taylor's  Admr.  v.  Taylor's  Assg.,  78  Ky.,  471; 
Williams  V.  Rogers,  14  Bush,  788. 

3.  The  trust  then  attaches  to  the  debt,  not  to  any  particular  fund 

in  the  bank  in  which  the  trust  money  may  have  been  placed  or 
invested.     Little   v.   Chadwick,   151   Mass.,   109. 

4.  An  assignee  for  the  benefit  of  creditors,  represents  his  assignor 

only  to  the  extent  of  the  character  and  amount  of  the  assets 
,  received,  and  can  only  be  made  to  restore  the.  trust  fund  in 
full  to  the  exclusion  of  other  creditors  when  that  trust  has  been 
traced  into  and  identified  in  his  hands. 

TYLER  &  APPBRSON  FOB  THE  appellee. 

1.  The  New  Farmers'  Bank  was  in  fact  a  trustee  for  the  funds  in 
controversy  not  only  by  express  agreement,  but  also  by  impli- 


Digitized  by 


Google 


1 


590 KENTUCKY  BEPOBTS.  [VoL  106 

New  Farmers  Bank's  Trustee  v.  Oockrell,  Receiver. 

cation  from  having  come  into  possession  of  same  with  notice  of 
their  trust  character.  Beach  on  Trusts,  sees.  98,  689. 

2.  If  a  trustee  invests  trust  property  or  its  proceeds  in  other  prop- 

erty, it  is  optional  with  the  cestui  que  trust  whether  he  wUl 
follow  the  fund  in  the  substituted  property  or  hold  the  trustee 
personally  responsible.    Beach  on  Trusts,  sec.  2^1. 

3.  A  trust  fund  can  not  be  followed  into  the  hands  of  a  bona  fide 

purchaser  or  holder  for  value  without  notice.  Beach  on  Trusts, 
sec.  231. 
i.  Appellant  is  the  assignee  of  the  New  Farmers'  Bank  for  creditor 
generally  and  is  not  a  purchaser  for  value,  but  takes  the  estate 
"subject  to  all  the  infirmities  of  every  character,  to  which  it  was 
subject  while  in  the  hands  of  the  hank."  Beach  on  Trusts,  sec. 
616;  Story's  Eq.  Jur.,  sec.  1078;  Corn  v.  Sims,  3  Met,  391; 
Bowles  V.  Bowles,  80  Ky.,  529;  Bank  of  Commerce  v.  Payne,  86 
Ky.,  446;  Longdale  Iron  Co.  v.  Swift's  I.  ft  S.  Works,  91  Ky.. 
191;   Chenault,  Recr.,  v.  Bush,  84  Ky.»  528. 

5.  Although  the  relation  between  a  bank  and  its  depositor  is  that 

merely  of  a  debtor  and  creditor,  yet  the  funds  when  deposited 
in  the  bank  by  Mitchell  being  impressed  with  a  trust  they  will 
remain  subject  to  the  same  trust.  Third  Nat  Bk.  v.  Gas  Co.,  36 
Minn.,  75;  Cen.  Nat.  Bk.  v.  Conn.  Mut  Life  Ins.  Co.,  104  U.  S., 
54. 

6.  The  bank  received  aaid  funds  with  notice  of  their  trust  character 

and  carried  same  on  its  books  as  such  up  to  its  assignment  to 
appellant,  which  received  the  bank's  estate  impressed  with  the 
same  trust,  and  with  notice  thereof.  This  is  sufficient  Identi- 
fication of  the  fund  and  it  went  into  and  constituted  a  part  of 
the  notes  and  bills  and  other  assets  of  the  bank  on  hand  at  the 
time  of  the  assignment,  and  the  bank's  estate  having  been  aug- 
mented by  the  amount  of  these  trust  funds,  the  cestui  que  irustg 
are  entitle  to  have  same  paid  by  appellant  out  of  it  in  prefer- 
ence to  general  creditors.  Beach  on  Trusts,  sees.  98.  230,  689. 
700;  U.  S.  V.  Inhabitants  of  Waterborough,  Davies.  154;  Taylor 
V.  Sir  Thomas  Plumer,  3  Maul  &  Selw.,  562;  Ellis  v.  Johnson,  4 
Ky.  Law  Rep.,  991;  Bank  v.  Rice,  45  Pac,  515;  Boyer  Ind. 
School  Dist  V.  King,  80  Iowa,  497;  Davenport  Plow  Co.  v.  Lamp, 
80  Iowa,  722;  Myers  v.  Board  of  Education,  51  Kan.,  87;  37  Am. 
St  Rep.,  263;  Peak  v.  Ellicott,  30  Kan.,  156;  46  Am.  Rep.,  90; 
McLeod  V.  Evans,  66  Wis.,  40;  57  Am.  Rep.,  287;  Harrison  v. 
Smith,  83  Mo.,  210;  53  Am.  Rep.,  571;  Stoller  v.  Coates,  88  Mo., 
514;  Central  Nat  Bk.  v.  Conn.  Mut.  L.  Ins.  Co.,  104  U.  &,  54. 

7.  The  trust  asserted  in  the  case  at  bar  is  upon  a  higher  plane  than 

an  ordinary  trust;  being  a  fund  in  court  it  is  still  subject  to  the 
order  of  the  chancellor.  20  Am.  &  Bng.  Bncy.  of  Law,  pp.  U, 
12,  14,  109,  110,  137. 
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JUDGE  DuRELLE  deuvkeed  the  opinion  or  the  court. 

William  Mitchell  filed  suit  in  the  Montgomery  Circuit 
Conrt  against  the  appellant,  alleging  that  he  had  been 
appointed  by  order  of  court  in  an  action  in  said  court  of 
Anderson's  administrator  v.  Annie  Dooley  and  others, 
as  trustee  and  receiver  for  the  Hocker  children; 
that  a  large  fund  had  come  into  his  hands,  of  which  he  had 
deposited  two  sums,  aggregating  nearly  (2,300,  in  the  New 
Farmers'  Bank,  under  an  agreement  that  the  bank  should 
,  repay  him,  as  such  trustee  and  receiver,  the  amounts  de- 
I>osited,  with  interest;  that  said  funds  were  deposited  byf 
him  in  his  trust  capacity,  and  were  trust  funds  in  the  hands 
of  the  bank,  and  that  he  was  entitled. to  be  paid  the  amount 
of  them  in  full  before  the  general  creditors  of  'the  bank; 
that  the  bank  had  made  a  general  deed  of  assignment  for 
the  benefit  of  its  creditors,  and,  the  trustee  thereby  ap- 
pointed having  failed  'to  qualify,  the  appellant  was  ap- 
pointed by  the  court,  and  had  qualified  and  acted  as  trus- 
tee; that  he,,  Mitchell,  was  nominally  acting  as  receiver  and 
trustee  of  the  Hocker  children,  but  the  bank  was  'the  real 
receiver  and  trustee. 

A  demurrer  having  been  sustained  to  the  petition,  an 
amended  petition  was  filed,  alleging  that,  a^t  the  time  of 
Mitchell's  "appointment  as  such  receiver,  said  bank  was 
desirous  of  obtaining  the  funds  which  had  thus  come  to 
his  hand,  and  was  willing  to  pay  the  aforesaid  interest, 
thereon  to  obtain  same  as  a  deposit  and  at  i-ts 
instance  and  for  its  benefit  plaintiff  was  induced 
and  authorized  to  seek  said  appointment  as  receiver,  and 
to  qualify  as  such;  plaintiff  at  that  time  being  cashier  or 
president  of  the  said  bank.  Plaintiff  states  -that  from  the 
time  that  said  funds  were  deposited  in  said  bank  as  afore- 
said until  its  assignment  to  R.  B.  Young,  who  failed  to 
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qualify,  they  were  recognized  by  said  bank  and  its  officers 
as  trust  funds,  subject  to  the  con»trol  of  this  court,  and 
said  bank  as  the  real  receiver  and  plaintiff  as  nominal  re- 
ceiver only;  that  said  funds  were,  from  the  time  of  their 
deposit  in  said  bank  as  aforesaid  to  its  assignment,  carried 
on  its  books  to  his  respective  accounts  as  trustee  and  re- 
ceiver aforesaid,  separate  and  distinct  from  all  other  ac- 
counts, and  so  remain  to-day.** 

Mitchell  having  died,  and  appellee  having  been  appointed 
in  his  place  as  receiver  of  the  fund,  the  latter  was  substi- 
tuted as  plaintiflf. 

A  demurrer  to  the  petition  as  amended  was  overruled, 
and,  appellant  standing  by  its  demurrer,  it  was  adjudged 
that  appellee  should  recover  the  amounts  claimed,  and 
that  they  were  trust  funds  and  preferred  claims  against 
the  assets  of  the  bank. 

It  is  not  necessary  to  consider  whether  there  was  incon- 
sistent pleading  in  the  petition;  nor,  in  the  view  we  take 
of  the  case,  is  it  eissential  to  decide  whether,  under  the 
averments  of  the  petition  as  amended,  the  bank  was  the 
real  trustee  of  the  fund,  'though  it  would  seem  that  the 
averments  as  to  the  deposit,  taken  in  connection  with  tBe 
agreement  to  pay  interest,  would  make  it  a  loan  by  Mitch- 
ell to  the  bank,  the  money  being  placed  to  his  credit  as 
trustee,  and  showing  that  the  bank  was  indebted  in  'that 
sum  to  the  trust  fund.  (Mills  v.  Swearingen,  67  Tex^  270, 
[3  S.  W.,  268]).  There  is  no  averment  indicating  that  the 
loan  was  in  violation  of  the  trust,  and  so  known  to  be  by 
the  bank.  On  the  contrary,  the  presumption  from  the 
averments  is  that  Mitchell  was  authorized  to  make  an  in- 
vestment or  loan  of  the  fund,  so  as  <to  produce  an  income 
for  his  cestuis  que  truatenty  and  would  have  been  derelict  had 
he  not  done  so* 


Digitized  by 


Google 


Vol.  106]  JANUARY  TERM,  1899. 583 

New  Farmers  Bank's  Trustee  v.  Cockrell,  Receiver. 

But,  assuming  that,  by  virtue  of  the  transaction  stated 
in  the  petition  as  amended,  the  bank  did  become  trustee, 
we  shall  consider  the  question  whether  this  entitles  the 
beneficial  owners  of  the  fund  to  subject  the  bank^'s  assets 
to  the  paymeoft  of  their  claim,  to  the  exclusion  of  the  other 
creditors. 

On  behalf  of  appellee  it  is  urged  that  it  is  un- 
necessary to  trace  the  trust  fund  into  the  hands  of  the  as- 
signee, it  being  admitted  by  the  demurrer  that  the  bank 
received  it  with  notice  of  the  trust;  that  it  thereby  became 
in  fact  the  trustee,  and  its  assignee  occupied  no  better  po- 
sition with  reference  to  the  fund  than  the  bank  did;  that, 
having  mingled  this  fund  with  its  other  money  and  used 
it  in  its  regular  business,  the  assets  bf  the  bank  were 
thereby  increased,  and  the  cestuis  que  trvMent  were  entitled 
to  have  their  money  refunded  out  of  the  assets  in  the 
hands  of  the  assignee,  to  the  exclusion  of  the  general  cred- 
itors. In  support  of  this  contention  counsel  relies  upon 
Beach  on  Trusts  and  Trustees,  section  689,  where  it  is  said: 

"In  a  recent  case  [Banks  v.  Rice  (Colo.  App.), 
45  Pac.,  515]  it  was  held  tha!t  where  one  mingles 
money  of  another  with  his  own,  and  then  expends 
the  fund  thus  created  in  his  own  business  for 
different  purposes,  in  some  of  which  the  money 
can  not  be  traced,  the  law  will  presume  such  other's  mo- 
ney— it  being  impossible  to  determine  what  proportion  of 
it  was  used  for  each  purpose — ^was  all  used  for  purposes 
in  which  it  can  be  traced,  and,  when  that  purpose  was  the 
purchase  of  new  stock  for  the  business,  -the  fact  that  the 
identity  of  the  original  stock  was  changed  by  sale  and  re- 
plenishment is  immaterial,  so  long  as  the  fund  remains  in 
the  business/'  Beach  on  Trusts  and  Trustees,  section  700, 
and  a  number  of  other  cases,  are  cited  in  support  of  this 
view. 
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It  is  to  be  obcerved  that  in  a  number  of  these  cases  the 
trust  fund  was  lent  in  violation  of  the  trust,  and  without 
authority  to  make  the  loan,  and  with  knowledge  of  that 
fact  on  the  part  of  the  borrower. 

Especial  reliance  is  placed  upon  the  case  of  Myers  t. 
Board  of  Education,  51  Kan.,  87,  [37  Am.  St. 
R.,  263;  32  Pac,,  658];  a  case  almost  exactly 
on  all-fours  with  the  case  at  bar,  in  which 
the  treasurer  of  the  school  funds  deposited  them  in 
a  bank  of  which  he  was  manager.  The  fund  had  been 
mingled  with  the  funds  of  the  bank,  and  used  in  paying  its 
creditors.  The  bank  assigned,  and  neither  the  money  nor 
any  specific  property  into  which  it  had  been  converted 
could  be  clearly  traced,  in  the  hands  of  the  assignee. 
The  Kansas  court  after  quoting  Story's  Equity,  1259,  said: 

*The  modern  doctrine  of  equity,  and  the  one 
more  in  consonance  with  justice  is  that  the 
confusion  of  trust  property  so  wrongfully  converted  does 
not  destroy  'the  equity  entirely,  but  that  when  the  funds 
are  traced  into  the  assets  of  the  unfaithful  trustee,  or  one 
who  has  knowledge  of  the  character  of  the  fund,  they  be- 
come a  charge  upon  the  entire  assets  With  which  they  are 
mingled.  ...  It  would  seem  to  be  immaterial  whether 
the  property  with  which  the  trust  funds  were  mingled  was 
moneys,  or  whether  it  was  bills,  notes,  securities,  lands,  or 
other  assets.  As  the  estate  was  augmented  by  the  eon- 
version  of  the  trust  funds,  no  reason  is  seen  under  the 
equitable  principles  which  have  been  mentioned,  why  they 
should  not  become  a  cliarge  upon  the  entire  estate.'* 

Before  proceeding  to  consider  whether  this  doctrine  is  law 
in  Kentucky,  it  may  be  said  that  it  is  conceded  by  appellant 
that,  if  the  money  could  be  traced,  it,  or  property  in  which 
it  had  been  invested,  could  be  subjected  to  the  payment  of 
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appellee's  claim.  It  is  conceded  by  appellee  that  the 
actual  money  can  not  be  traced,  but  it  is  contended  that 
the  fund  is  traceable  by  reason  of  the  fact  that  it  was  car- 
ried upon  the  books  of  the  bank  'to  the  credit'  of  Mitchell 
as  trustee.  In  this  there  seems  to  be  some  confusion. 
From  the  allegations  of  the  petition  we  must  conclude  that 
the  money  (as  in  the  Kansas  case)  was  used  by  'the  bank 
in  its  regular  business,  lent  to  its  customers,  and  used  in 
paying  its  debts.  The  fact  that  the  slccount  stands  u^on 
the  bank's  books  in  favor  of  Mitchell  as  'trustee  does  not 
in  any  way  identify  the  fund  which  that  account  shows 
that  the  bank  owed  to  Mitchell,  trustee.  The  fund  is  not 
thereby  identified,  any  more  -than  it  would  be  if  Mitchell 
had  used  the  money  in  his  own  business,  expending  it  in 
ways  which  could  not  be  traced,  but  charging  it  to  himself 
upon  his  private  books.  Whatever  that  account  could  be 
made  to  produce  would  doubtless  be  subject  tto  the  trust, 
but  the  keeping  of  such  an  account  does  not  in  any  way 
identify  the  fund. 

As  said  by  Judge  Hines  in  Taylor's  Adm'r  v. 
Taylor's  Assignee,  78  Ky.,  471,  quoting  from  Will- 
iams V.  Rogers,  14  Bush,  788:  "Whenever  a  deposit  is 
made  in  a  bank,  the  relation  of  debtor  and  creditor  is  es- 
tablished between  the  bank  and  the  depositor,  the  identity 
of  the  particular  money  is  lost,  and  the  relation  between 
the  parties  continues  the  same,  whether  it  is  an  ordinary 
or  time  deposit." 

If  Mitchell  had  deposited  the  fund  to  his 
individual  credit,  the  bank's  indebtedness  to  him,  or 
whatever  could  be  collected  from  the  bank  upon  that  ac- 
count, if  the  bank  were  insolvent,  could  be  subjected  to 
the  claim  of  the  beneficiaries,  provided  it  could  be 
shown  that  the  indebtedness  of  the  bank  to  Mitchell  was 
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created  by  the  loan  of  their  money;  and  so  whaterer  is 
realized  aiK>n  the  claim  of  the  trustee  for  the  Hocker  chil- 
dren can  be  subjected  to  the  payment  of  their  claim. 

It  is  admitted  by  coonsel  for  af^pellee  that  the  general 
rale  before  the  cases  cited  from  Beach  was  as  stated  in 
Story,  section  1269,  as  follows: 

^^The  right  to  follow  a  trust  fond  ceases  when  the 
means  of  ascertainment  fail,  which«  of  course^  is  the  case 
where  the  subject-matter  is  turned  into  money,  and  mixed 
and  confounded  in  a  general  mass  of  property  of  the  same 
description." 

And  see  Perry  on  Trusts,  section  841;  Pomeroy's  Equity 
Jurisprudence,  1058. 

The  three  cases  from  Wisconsin  which  support  the  doc- 
trine contended  for  by  appellee  haye  been  overruled  by  the 
Supreme  Court  of  that  State  in  Nonotuck  Silk  Co.  t.  Flan- 
ders, [58  N.  W.,  383]. 

We  have  been  cited  to  no  Kentucky  case  chang- 
ing the  rule  laid  down  in  Story.  Ellis  v.  Johnson,  4  Ey. 
Law  Rep.,  991,  does  not  appear  to  do.  so.  In  that  case  it 
was  held  that  the  trust  fund  could  be  "distinctly  traced," 
and  from  the  abstract  it  would  seem  that  it  was  tftTested 
in  real  estate.  ^ 

In  Beavan  v.  Citizens'  National  TBank,  19  Kj.  L.  R, 
1261,  [43  S.  W.,  242],  it  appeared  that  bank  stock 
was  taken  by  a  guardian  in  her  own  name, 
and  i)aid  for  by  cheek  upon  her  personal  ac- 
count, to  the  credit  of  which  her  individual  money,  as  well 
as  trust  funds,  was  indiscriminately  deposited;  and  the 
court  held  that  the  trust  moneys  had  been  so  intermingled 
with  her  individual  money  that  they  could  not  be  distin- 
guished.   Said  the  court,  through  Judge  Burnam: 

"To  follow  the  money,  however,  and  impress  it  with  the 
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trusts,  as  against  innocent  third  persons,  it  must  be  distinct- 
ly traced  and  clearly  proven  to  have  been  invested  in  the  se- 
curity sought  to  be  subjected;  and  if  the  trust  fund  has 
consisted  of  money,  and  has  been  mingled  with  other  mo- 
neys of  the  trustee  in  one  mass,  undivided  and  undiatin- 
guishable,  and  the  guardian  has  made  investments  gen- 
erally from  the  money  in  his  possession  the  cestui  que  trust 
can  not  claim  specific  lien  upon  the  property  or  funds  con- 
stituting the  investment.  Hill  on  Trustees,  p.  522;  Ferris 
V.  Van  Vechten,  73  N.  Y.,  118.'' 

In  King  v.  Noland,  20  Ky.  Law  Rep.,  186, 
[45  a  W.,  508],  a  trust  fund  of  f  1,600  was  distinctly  traced 
as  being  invested  in  a  house,  the  title  to  which  was  taken 
in  the  name  of  the  trustee,  and  in  a  contest  between  the 
cestui  que  trust  and  an  execution  creditor  it  was  held  that, 
so  far  as  that  fund  was  concerned,  the  claim  of  the  cestui 
que  trust  was  superior  to  that  of  the  creditor,  but  as  to  the 
remainder  of  the  purchase  money,  which  was  paid  by  check 
upon  her  individual  account,  made  up  of  her  own  funds 
and  trust  funds  intermingled,  the  rights  of  the  creditor 
were  held  to  be  superior. 

Said  the  court  in  that  case: 

"If  the  trustee  has  appropriated  it  to  his  own 
use,  and  mingled  it  with  other  money  belonging 
to  him,  so  that  it  can  not  be  distinguished  from 
his  own  funds,  and  made  investments  from  su<!h  common 
fund,  creditors  are  entitled  to  subject  the  property  as  his, 
and  the  cestui  que  trust  can  have  no  specific  lien  upon  either 
the  property  or  the  money  so  invested.  (Hill  on  Trustees, 
522;  Beavan  v.  Citizens'  National  Bank,  19  Ky.  L.  R.,  126, 
[43  S.  W.,  242])."  And  see  Robinson  v.  Woodward,  20  Ky. 
L.,  R.,  1142,  [48  S.  W.,  1082] ;  and  Woodring  v.  White,  12  Ky. 
liBW  Rep.,  506. 
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In  Philadelphia  National  Bank  v.  Dowd,  38  Fed.  Rep., 
173,  commercial  paper  was  indorsed  to  the  bank 
of  which  Dowd  became  receiver,  collected,  and 
the  proceeds  mingled  with  other  moneys  of  the 
bank,  instead  of  being  forwarded.  An  equitable  lien  was 
claimed  on  behalf  of  the'  Philadelphia  bank.  The  court 
held  that,  when  Dowd's  bank  mingled  the  money  collected 
with  its  general  funds,  it  was — if  a  breach  of  trust  was 
committed  thereby — a  conversion  of  such  money,  and  the 
plaintiff  became  a  simple  contract  creditor,  with  no  claim 
that  had  a  preference  at  law  over  another  simple  contract 
debt.  Said  Seymour,  J.,  delivering  the  opinion  of  the  court 
in  reference  to  a  number  of  cases  cited  by  appellee: 

"I  look  upon  these  cases  as'  introducing  a  new  principle 
into  the  old  and  well-known  doctrine  of  equity,  which,  with 
the  greatest  deference  to  the  courts  deciding  them,  I  do  not 
feel  at  liberty  to  follow,  in  advance  of  any  adjudication  by 
the  Supreme  Court." 

A  few  months  later  the  case  of  Peters  v.  Bain,  133  U.  S*, 
670  (10  Sup.  Ct.,  354),  was  decided  by  the  Supreme  Court. 
In  that  case  it  appears  by  the  syllabus  that: 

"The  individual  partners "  in  a  private  bank  were 
also  directors  in  a  national  bank,  and  by  reason  of 
their  position  became  possessed  of  a  large  part  of  the 
means  of  the  national  bank,  which  they  used  in  their  own 
business.  They  assigned  all  their  property  to  -trustees  for 
the  benellt  of  their  creditors.  The  national  bank  also  sus- 
pended, and  went  into  the  hands  of  a  receiver:  Held,  That 
the  receiver  was  entitled  to  -the  surrender  of  such  of  the 
property  as  had  been  actually  purchased  with  the  moneys 
of  the  bank,  as  he  might  elect,  but  that  purchases  made 
and  paid  for  out  of  the  general  mass  could  not  be  claimed 
by  the  receiver,  unless  it  could  be  shown  that  the  moneys 
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of  the  bank  in  the  general  fund  at  the  time  of  the  purchase 
were  appropriated  for  that  purpose." 

Said  Chief  Justice  Waite,  deciding  the  case  in  the  circuit 
court: 

"The  paynaents  were  all,  so  far  as  now  appears, 
from  the  general  fund  "then  in  possession  and  under  the 
control  of  the  firm.  Some  of  the  money  of  the  bank  may 
have  gone  into  this  fund,  but  it  was  "not  distinguishable 
from  the  rest.  The  mixture  of  the  money  of  the  bank  with 
the  money  of  the  firm  did  not  make  the  bank  the  owner  of 
the  whole.  All  the  bankcoold  in  any  event  claim  would 
be  the  right  to  draw  out  of  the  general  mass  of  money,  so 
long  as  it  remained  money,  an  amount  equal  to  that  which 
had  been  wrongfully  taken  from  its  own  possession  and 
put  there.  Purchases  made  and  paid  for  ou«t  of  the  gen- 
eral mass  can  not  be  claimed  by  the  bank,  unless  it  is 
shown  that  its  own  moneys  then  in  the  fund  were  appro- 
priated for  that  purpose.  Nothing  of  the  kind  has  been 
attempted  here,  and  it  has  not  even  been  shown  that,  when 
the  property  in  this  class  was  purchased,  the  firm  had  in 
its  possession  any  of  the  moneys  of  the  bank  that  could 
be  reclaimed  in  specie.  To  give  a  cestui  que  trust  the  bene- 
fit of  purchases  by  his  trustees,  it  must  be  satisfactorily 
shown  that  they  were  actually  made  with  the  trust  funds." 

When  the  case  was  appealed,  the  Supreme  Court,  through 
Chief  Justice  Puller,  quoted  the  opinion  of  Mr.  Justice 
Bradley  in  Frelinghuysen  v.  Nugent,  36  Fed.  Rep.,  229,  239. 

'^Formerly  the  equitable  right  of  following  misapplied  mo- 
ney or  other  property  into  the  hands  of  the  parties  receiv- 
ing it  depended  upon  the  ability  of  identifying  it,  the  equity 
attaching  only  to  the  very  property  misapplied.  This 
right  was  first  extended  to  the  proceeds  of  the  property, 
namely,  to  that  which  was  procured  in  place  of  it  by  ex- 
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change,  purchase,. or  sale;  but  if  it  became  confused  with 
other  property  of  the  same  kind,,  so  as  not  'to  be  distin- 
guishable, without  any  fault  on  the  part  of  the  possessor, 
the  equity  was  lost.  Finally,  however,  ft  has  been  held  as 
the  better  doctrine  that  confusion  does  not  destroy  the 
equity  entirely,  but  converts  it  into  a  charge  upon  the  en- 
tire mass,  giving  to  the  party  injured  by  the  unlawful  di- 
version a  priority  of  right  over  'the  other  creditors  of  the 
I)ossessor.  This  is  as  far  as  the  rule  has  been  carried. 
The  difficulty  of  sustaining  the  claim  in  the  present  case 
is  that  it  does  not  appear  that  the  goods  claimed — ^that  is 
•to  say,  the  stock  on  hand,  finished  and  unfinished — were 
either  in  whole  or  in  part  the  proceeds  of  any  money  un- 
lawfully abstracted  from  the  bank."  The  court  then 
said: 

"The  same  difficulty  presents  itself  here,  and  while 
the  rule  laid  down  by  Mr.  Justice  Bradley  has  been  recog- 
nized and  applied  by  this  court  (Baltimore  Cent.  National 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.,  104  U.  S.,  54,  67,  and 
cases  cited),  yet,  as  stated  by  the  Chief  Justice,  'purchases 
made  and  paid  for  out  of  the  general  mass  can  not  be 
claimed  by  the  bank,  unless  it  is  shown  that  its  own 
moneys  then  in  the  fund  were  appropriated  for  that  pur- 
pose.' " 

The  Supreme  Court  has,  therefore,  carried  the  doctrine 
further  than  it  has  been  carried  in  any  Kentucky  case  to 
which  we  have  been  cited.  But  'the  rule,  even  as  there 
stated,  does  not  sustain  the  contention  of  appellee.  The 
same  difficulty  presents  itself  here.  It  does  not  appear 
by  any  averment  tha/t  any  of  the  trust  fund  was  contained 
in  the  assets  of  the  bank  which  came  to  the  hands  of  the 
assignee. 

The    act    of    March,    1894,    now  in    force^    liad    not 


Digitized  by 


Google 


Vol.  106] JANUARY  TERM,  1899.  '  591 

Mutual  Benefit  Life  Insurance  Co.  of  Newark,  N.  J.,  The,  v.  Dunn. 

been  passed  at  the  date  of  the  bank's  assignment,  and 
does  not,  ♦therefore,  govern  the  distribution  of  the  estate. 
It  follows,  therefore,  that  the  court  erred  in  overruling 
the  demurrer  to  the  petition  as  amended,  and  the  judg- 
ment is,  therefore,  reversed. 


Case  72--ACTION  ON  LIFE  INSURANCE  POLICY— May  17. 

Mutual  Benefit  Life  Insurance  Co.  of  Newark,            }o«   591 
N.  J.,  The  V.  Dunn.  ' 

appeal  fbom  law  and  equity  division  of  jefferson  cibcuit  ootjbt. 

1.  Life    Insueancib — ^Non-Fokfeitubb    Clause — "Full    Amount    In- 

sured BY  TBUs  Policy." — 'Where  an  insurance  policy  contains  a 
non-forfeiture  clause  wlilch  provides  that  in  the  event'  the  in- 
sured fails  to  pay  his  annual  premium  the  reserve  value  of  the 
policy  and  the  dividend  additions  shall  be  applied  as  a  single 
premium  to  carry  the  policy  "for;  the  full  amount  insured"  for 
a  term  estimated  at  the  company's  published  rates  and  in  force 
at  the  date  of  the  issual  of  the  policy,  the  language  ''full  amount 
insured"  means  the  face  of  the  policy,  although  the  contract 
contained  the  stipulation  that  during  the  first  ten  years  the 
uncollected  dividends  should  buy  additional  Insurance. 

2.  Same— Estoppel. — In  the  absence  of  a  plea  of  estoppel  the  plaln- 

XXfi  will  not  be  concluded  by  a  different  construction  of  the  con- 
tract made  by  the  insurance  company  and  sent  to  the  insured 
in  his  life-time,  of  which  she  had  no  knowledge. 

DODD  ft  DODD  fob  the  appellant. 

1.  What  wus  the  full  amount  of  the  policy  sued  on  at  the  date  of 

the  lapse  thereof? 

2.  The  full  amount  of  the  poldcy  sued  on  at  the  date  of  the  lapse 

must  be  determined  by  the  language  of  the  non-forfeiture  pro- 
vision of  the  policy  as  follows:  "When  after  two  full  annua) 
premiums  shall  have  been  paid  on  this  policy  It  shall  cease  or 
become  void  solely  by  the  non-payment  of  any  premium  when 
due,  the  entire  net  reserve  value  of  the  policy  and  dividend  ad- 
ditions, by  the  American  experience  mortality  and  interest  at 
four  per  cent,  yearly,  lees  any  indebtedness  to  the  company  on 
this  policy,  shall  be  applied  by  the  company  as  a  single  prem- 
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lum  at  the  company's  rates  published  and  in  force  at  this  date. 
.  ,  4  .  First,  to  the  purchase  of  non-participating  term 
insurance  for  the  full  amount  Insured  by  this  policy.  .  .  . 
Note.  The  first  ten  years*  dividends  that  may  be  declared  upon 
this  policy  will  be  allowed  only  on  the  additional  plan." 
8.  That  the  language  of  the  non-forfeiture  provisions  of  the  policy 
should  be  construed  and  understood  according  to  the  commou 
and  approved  usage  of  language.  See  Bailey  v.  Com.,  11  Bush, 
688;  Williams  v.  Com.,  78  Ky.,  93;  Com.  v.  HoUidy,  98  Ky.,  618. 

4.  That  what  It  would  have  cost  the  insurance  company  to  have 

complied  with  its  contract,  had  the  inaured  died  on  the  day  the 
•policy  lapsed  is,  of  necessity,  the  full  amount  insured  by  the 
policy  on  that  date. 

5.  That  the  trial   court's    interpretation   and   condtmction    of   the 

policy  sued  on  leads  to  an  absurdity,  and  should  for  such  rea* 
son  be  rejected. 

6.  That  the  language  of  the  non-fonfeiture  provisions  of  the  poUcy 

ought  to  be  interpreted  in  such  manner  as  that  it  may  have 
effect  and  not  be  found  vain  and  illusive. 

7.  That  where  the  policy  provides  that  "the  first  ten  years'  dividends 

that  may  be  declared  upon  this  policy  will  be  allowed  only  on 
the  additional  plan,"  and  dividends  are  declared  on  the  policy 
before  it  lapses,  it  can  not  be  said  that  there  is  no  agreement  or 
promise  to  pay  ^vldend  additions  as  a  part  of  the  amount  in- 
sured by  the  policy. 

8.  The  word  "addition"  means,  and  can  only  mean,  increase,  and 

there  can  not  be  an  adition  to  without  an  increase  of  the  sum 
insured. 

9.  When   declared   dividends   are   allowed   on   the   "addition   plan" 

they  purchase,  or  are  additional  full-paid  insurance,  and  neces- 
sarily increase  the  amount  of  the  policy,  and  are  not,  and 
under  the  policy  could  not,  be  paid-up  insurance.  (See  Notes 
on  Life  Insurance  by  Gustavus  W.  Smith  (2d  ed.),  p.  112.) 

10.  Paid-tip  insurance  is,  and  can  not  be  anything  other  than  a  non- 

forfeitable»  non-premium  bearing  certain  sum  payable  In  all 
events  on  a  certain  date,  namely,  the  death  of  the  dnsared. 

11.  Dividend  additions  on  the  policy  sued  on  were,  and  are  pur- 
chased additional  participating  current  insurance;  and  by  their 
allowance  became  an  integral  part  (rf  the  current  policy,  and 
like  the  policy  forfeitable  for  non-payment  of  premiums. 

12.  The  appellee  can  not  claim  under  and  against  the  policy,  and  as 
appellant  issued  In  accordance  with  a  fair  and  reasonable  in- 
terpretation of  the  provisions  of  its  policy,  a  certificate  extend- 
ing the  lapsed  policy  for  her  benefit  for  two  years  and  two 
hundred  and  sixty-three  days  s(he  is  estopped  from  claiming 
otherwise   than   under   the   certificate   so   issued.     Hopkins   v. 
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Hopkins,  ft2  Ky.,  327;  Miles  v.  Conn.  Mut.  Life  Ins.  Co.,  147 
U.   S..   177. 

13.  It  is  a  sound  principle  of  law  that  members  of  a  purely  mutual 
company  are  bound  by  the  reasonable  rules  and  reflations 
determined  upon  by  the  managing  officers  of  such  a  company, 
and  as  the  policy  sued  on  was  extended  confessedly  in  con- 
formity to  an  established  and  unvarying  rule  of  the  company, 
made  by  the  policy  holders  through  their  representatives,  it  is 
binding  on  the  members  of  the  company  and  all  who  claim 
under  or  through  them.  Lake  v.  Minn.  M.  &  R.  Assn.,  52  Am. 
St  Rep.,  &38. 

14.  There  can  be  no  vested  right  in  a  lapsed  policy  and  the  cases 
of  Weisert  v.  Muehl,  81  Ky.,  339;  Manning  v.  Ancient  O.  U. 
W.,  86  Ky.,  139j  and  Hopkins  v.  Hopkins,  92  Ky.,  327,  in  this 
respect  are  nott  applicable  to  the  case  at  ^ar. 

15.  The  well-established  principle  of  law  that  "if  the  language  ot 
the  policy  is  capable  of  two  Interpretations,  that  one  must  be 
adopted  w&ich  is  most  favorable  to  the  assured  because  the 
language  used  is  that  of  the  insurer,"  does  not  apply  to  this 
case,  because  the  language  of  the  non-forfeiture  provisions  of 
the  policy  sued  on  is  not  capable  of  two  interpretations  with- 
out disregarding  the  common  and  approved  usage  of  language 
and  making  the  same  vain  and  illusive.    Ky.  Stats.,  sec.  460. 

F.  W.  MORANCT  for  the  appellee.      (GRITBBS  ft  MORANCY  or 

COUNSEL.) 

1.  An  Insurance  policy  may  by  failure  to  pay  premiums  die  as  cur- 

rent insurance,  but  still  live  as  an  agreement  for  paid-up  in- 
•   surance,  whether  for  a  term  or  for  Itfe.     14  Bush,  51;   Mont- 
gomery V.  Phoenix  Mut  Life  Co.;   Mut:  Life  of  N.  Y.  v.  Jar- 
boe,  19  Ky.  Law  Rep.,  1501, 

2.  It  is  the  universal  rule  of  the  courts  that  a  policy  of  insurance 

must  be  construed  most  strongly  against  the  insurer,  and  in 
favor  of  the  assured. 

3.  Immediately  upon  the  issual  of  a  policy  of  insurance,  the  rights 

of  the  beneficiary  become  vested,  and  can  not,  during  the  exist- 
ence of  the  contract,,  be  changed,  or  affected  at  all  by  either  the 
assured  or  the  insuree,  or  both  combined.  Ky.  Stats.,  sec.  654 ; 
2  Joyes  on  Insurance,  sec.  853;  Weisert  v.  Muehl,  81  Ky.,  339; 
Manning  v.  Ancient  Order  TJ.  Workmen,  86  Ky.,  136;  Hopkins 
y.   Hopkins,   92   Ky.,   327. 

JTJIXjB  DcRELLE  delivebed  the  opiniow  of  the  coubt. 

This  sir't  was  brought  bj  appellee  upon  a  policy  of  in' 
surance  issued  by  appe]laD4:  upon  the  life  of  Benjamin  C. 

[881       • 
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Dunn  for  the  benefit  of  appellee,  who  was  his  wife.  The 
policy  was  for  f5,000,  the  annual  premium  of  f  165.80  being 
payable  upon  the  23d  of  March  of  each  year,  until  twenty 
full  years'  premiums  should  be  paid,  or  until  the  death  of 
the  insured.  It  contained  a  provision  that,  in  case  of  non- 
payment of  premium,  the  policy  should  cease  and  deter- 
mine "subject  to  the  provisions  of  the  co|npany's  non-for- 
feiture system,"  as  indorsed  on  the  poUcy,  with  an  ac- 
companying table.  One  of  the  objects  secured  by  the  non- 
forfeiture system  referred  to  was  'the  right  to  extended  in- 
surance for  a  limited  period  "for  the  full  amount  insured 
by  this  policy,"  in  case  of  lapse  by  non-payment  of  pre- 
mium. The  non-forfeiture  provision  now  before  us  for  con- 
struction,  as   indorsed    upon   the   policy,   is    as    follows: 

**When,  after  two  full  annual  premiums  shall  have  been 
paid  on  this  policy,  it  shall  cease  or  become  void  solely  by 
the  non-payment  of  any  premium  when  due,  the  entire  net 
reserve  value  of  the  policy  and  dividend  additions,  by  the 
American  Experience  Mortality,  and  interest  at  four  per 
cent,  yearly,  less  any  indebtedness  to  the  company  on  this 
policy,  shall  be  applied  by  the  company  as  a  single  pre- 
mium at  the  company's  ra*tes  published  and  in  force  at  this 
date,  either — First,  to  the  purchase  of  non-participating 
term  insurance  for  the  full  amotmt  insured  hy  this  policy: 
or,  second,  upon  the  written  application  by  'the  owner  of 
this  policy,  and  the  surrender  thereof  to  the  company  at 
Newark  within  three  months  from  such  non-payment  of 
premium,  to  the  purchase  of  a  non-participating  paid-up 
policy,  payable  at  the  time  this  policy  would  be  payable  if 
continued  in  force.^* 

In  a  "Note"  at  the  foot  of  the  indorsement  it 
is  provided:  "The  first  ten  years'  dividends  that 
majr  be  declared  upon  this  policy  will  be  allowed  only 
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on  the  addition  plan."  That  is  to  say,  the  dividends  de- 
clared upon  the  policy  were  not  to  be  paid  in  cash  or  cred- 
ited upon  the  amount  of  the  next  premium,  but,  as,  con- 
tended for  by  counsel  for  appellant,  were  invested  in  ad- 
ditional insurance,  fully  paid  for  by  such  investment,  witli- 
ont  any  premium  chargeable  thereon,  but  under  the  pro- 
visions of  the  policy,  forfeitable  by  the  non-payment  of 
any  premium  to  accrue  on  the  policy,  and  in  that  respect 
differing  from  what  is  called  "paid-up"  insurance. 

The  pleadings  and  agreed  statemen*t  of  fact  show  that 
there  is  no  dispute  as  to  the  following  propositions: 

(1)  Only  three  premiums  were  paid,  the  last  premiumhav- 
ing  been  paid  by  money  lent  by  the  company  to  Dunn.. 

(2)  The  net  reserve  value  of  the  policy  was  f265.65. 

(3)  The  dividend  additions  were  $163,  and  the  net  re- 
serve thereon  was  |55.98. 

(4)  The  indebtedness  of  Dunn  to  the  company  was  f  175.- 
75.  ' 

(5)  The  net  reserve  value  of  the  policy,  together  with 
the  net  reserve  on  the  dividend  additions,  amounted  after 
deducting  such  indebtedness,  to  ?145.88. 

(6)  The  policy  lapsed  by  non-payment  of  the  premium 
due  March  28,  1894. 

(7)  Dunn  died  December  19,  1896. 

Api)eilant  claims  that  the  net  reserve  value  should,  by 
the  terms  of  the  contract,  have  been  applied  by  the  com- 
pany to  the  purchase  of  non-participating  term  insurance 
for  the  sum  of  ?5,163,  being  the  amount  written  in  the  face 
of  the  policy,  plus  the  dividend  addHions  up  to  the  date 
of  the  lapse;  because,  it  is  claimed,  that  would  have  been 
the  amount  payable  to  the  beneficiary  had  Dunn  died  just 
prior  to  the  lapse,  and  was  th(^refore  "the  full  amount  in- 
sured by  this  policy.*'     The  ne-t  reserve  on  policy  and  addi- 
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tions,  f  145.88,  would,  it  is  conceded,  purchase  non-partici- 
pating term  insurance  for  |5,163  for  two  years  and  two 
hundred  and  sixty-three  days  from  March  23,  1894 — ^that 
is,  up  to  and  until  December  11,  1896 — and  such  insurance 
would  therefore  expire  eight  days  before  Dunnes  death. 

Appellee  claims  that  the  net  reserve  should  have  been  ap- 
plied as  a  single  premium  to  the  purchase  of  non-partici- 
pating term  insurance  for  f 5,000,  thereby  extending  the  in- 
surance period  for  that  amount  for  the  term  of  two  years 
and  two  hundred  and  ninety-seven  days  from  March  23, 
1894 — tha^l  is,  up  to  January  14,  1897 — ^twenty-six  days 
after  Dunn's  death. 

The  question,  therefore,  is  as  to  the  construction 
of  the  words,  "the  full  amount  insured  by  this 
policy ;''  and  this  language  should  be  construed  and  under- 
stood, according  'to  counsel  on  both  sides,  according  to  the 
common  and  approved  usage  of  language;  and  it  seems  to 
us  that  the  language  of  the  contract  should  be  construed 
as  of  the  date  when  it  was  entered  into,  and  that  such 
meaning  be  given  to  it  as  the  parties  may  reasonably  be 
supposed  to  have  had  in  their  minds  at  that  time.  Thaft 
contract  insured  Dunn's  life  for  f5,000.  That  was  the 
amount  insured.  No  other  amount  was  insured.  It  was 
agreed  that  if  the  company  earned  dividends,  and  if  the 
directory  declared  them,  they  should,  for  ten  years,  be  in- 
vested in  the  purchase  of  additional  insurance.  Addition- 
al to  what?  Additional  to  the  sum  of  |5,000  insured  by  the 
policy  at  the  time  the  contract  was  entered  into  between 
the  parties. 

Said  the  trial  judge,  discussing  this  question  upon  de- 
murrer to  the  reply: 

"What  was  the  full  amount  insured  by  the 
policy?     Undoubtedly,      the      sum      of     15,000.     Could 
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langtiage  be  plainer?  There  is-  no  agreemept  or  promise 
ito  pay  any  dividend  additions  as  a  part  of  the  amount  in- 
sured by  the  policy.  Such  dividend  additions  ilnight  or 
might  not  be  made,  being  wholly  dependent  upon  the  de- 
gree of  success  attendant  upon  the  business  done  by  the 
company,  the  management  of  its  affairs,  and  'the  losses 
of-  said  company,  and  also  upon  the  discretion  of  the  direc- 
tory as  to  whether  there  should  or  should  not  be  a  declara- 
tion of  dividends  at  all.  I  can  not  doubt  «that  this  is  the 
proper  interpretation  and  construction  of  the  language 
used  in  the  provision  of  the  policy  referred  to;  but,  if  I 
entertained  any  doubt  upon  the  subject,  then,  under  the 
well-recognized  rule  in  the  interpretation  of  policies,  the 
demurrer  would  have  to  be  overruled;  for  when  words  in 
a  policy  are,  without  violence,  susceptible  to  two  interpre- 
tations, that  interpretation  will  be  adopted  which  will  sus- 
tain the  claim  and  cover  the  loss,  in  preference  to  that 
which  will  defeat  the  claim.    May  on  Insurance,  1175. 

"Bliss,  in  his  excellent  work  on  Life  Insurance 
(section  40),  says:  *If  it  be  uncertain,  in  view 
of  the  general  terms  of  an  instrument  and  the 
apparent  object  of  the  parties,  whether  given 
words  were  used  in  an  enlarged  or  restricted  sense,  other 
things  being  equal,  that  construotion  should  be  adopted 
which  is  most  beneficial  to  the  promisee.  ...  If  the 
language  of  the  policy  is  capable  of  two  interpretations; 
that  one  must  be  adopted  which  is  most  favorable  to  the 
assured,  because  the  Janguage  used  is  that  of  the  insurer.' "  . 

It  is  agreed  that,  under  the  form  of  the  policy  sued  on, 
the  company  has  always  and  without  aq  exception,  consider- 
ed and  treated  the  dividend  additions  as  a  part  of  the  full 
amount  insured,  under  said  form  of  policies. 

It    is    further    argeed    that,    about    a    month    before 
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the  lapse,  Dunn  made  inquiry  of  the  State  agent 
as  to  what  wonld  be  the  cash  surrender  value 
of  the  policy,  and  was  given  the  information.  In 
February,  1895,  he  made  inquiry  through  the  local 
agent,  as  to  what  was  the  cash  surrender  valae  and 
what  the  extension  of  time  upon  the  policy.  To  this  in- 
quiry the  company  responded  tha^t  it  would  not,  at  that 
late  date,  be  willing  to  allow  any  value  for  the  policy,  ex- 
cept in  the  form  of  extended  insurance,  and  forwarded  an 
extension-certificate  for  f5,163  for  two  years  and  two  hun- 
dred and  sixty-three  days  from  the  date  of  the  lapse,  being 
until  December  11,  1896,  together  with  the  canceled  pre- 
mium-loan certificate.  This  extension-certificate  was  de- 
livered to  Dunn,  and  found  amOng  his  papers  after  his 
death. 

It  is  claimed  that  the  appellee  is  estopped  "by  the  action 
of  the  company  in  issuing,  without  protest  or  objection 
from  plaintiff,  a  certificate  of  extended  insurance  extend- 
ing the  lapsed  policy  on  the  life  of  Benjamin  C.  Dunn  for 
the  benefit  of  plaintiff  for  two  years  and  two  hundred  and 
sixty-three  days  from  the  date  of  the  lapse  thereof  by  non- 
payment of  premiums."  Counsel  for  appellant  recog- 
nizes "the  law  as  established  in  the  cases  of 
Weisert  v.  Muehl,  81  Ky.,  339;  Manning  v.  Ancient 
O.  U.  W.,  86  Ky.,  139  [9  Am.  St.  B.,  270,  5  S.  W.,  385], 
and  Hopkins  v.  Hopkins'  Adm'r,  92  Ky.,  327  [17  S.  W., 
864],  tha«t  the  general  rule  is  that  the  right  to  a  policy  of 
insurance,  and  the  uioney  to  become  due  under  it,  vests,  im- 
mediately upon  its  issuance,  in  the  person  named  in  it  as 
the  beneficiary,"  and  that  this  interest,  being  vested,  can 
not  be  transferred  by  the  insured  to  another  person."  But 
counsel  claims  that  these  aurthorities  do  not  apply  to  the 
case  at  bar,  for  the  reason  that  no  vested  interest  of  the 
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appellee  was  attempted  to  be  diyested  by  the  issuance  of 
the  extension-certificate,  and  that  it  was  issued  in  compli- 
ance with  the  terms  of  the  conditional  contract  of  insur- 
ance. It  is  urged  also  that  the  appellee  is^  in  the  attitude 
of  claiming  a  Tested  right  in  a  lapsed  policy. 

It  is  true  that  the  policy  had  lapsed  as  to  current  insur- 
ance, but,  by  virtue  of  that  lapse,  the  non-forfeiture  pro- 
viso became  operative,  as  the  sole  contract  of  insurance 
and  the  wife,  who  was  the  beneficiary  named  in  the  policy 
had  a  vested  interest  in  the  policy  as  then  existing. 

Upon  the  question  of  estoppel  also,  we  concur  with  the 
opinion  of  the  trial  judge: 

**An  estoppel,  to  be  effective,  must  be  pleaded. 
The  pleadings  in  this  case  do  hot  allege  any 
facts  constituting  an  estoppel:  there  is  no  allega- 
tion charging  that  plaintiff  had  any  knowledge  of,  or 
was  ever  informed  of,  any  correspondence,  or  of  the  result 
of  any  correspondence,  between  her  husband  and  the  com- 
pany, or  the  company's  agents,  with  respect  to  the  policy 
sned  on;  nor  is  there  any  allegation  in  the  pleadings  that 
Benjamin  0.  Dunn  was  the  agent,  or  acting  as  the  agent, 
of  his  wife,  the  plaintiff,  in  the  correspondence  with  the 
company,  or  in  receiving  'the  certificate  of  extended  term 
insurance. 

"In  the  case  of  Miles  v.  Connecticut  Mutual  Life  Insur- 
ance Co.,  147  U.  S.  177,  [13  Sup.  Ct.,  275],  the  insured,  Mr. 
Miles,  in  the  course  of  his  negotiations  with  the  company, 
acted  as  the  agent  for  his  wife,  and  was  treated  with  by 
the  company  as  such  agent.  Not  being  able  to 
pay  a  premium  about  to  become  due,  Mr.  Miles 
wished  to  give  up  a  policy  for  |5,000,  and  take 
a  paid-up  policy.  He  was  advised  by  the  company 
that  a  plan  more  beneficial  would  be  to  have  so  much  of  the 
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?5,000  released  as  would  enable  him,  with  the  sum  allowed 
by  the  company  for  such  release,  to  pay  what  would  be  due 
as  a  premium  on  the  remaining  sum  under  the  policy.  The 
necessary  calculations  being  made,  Hr.  Miles  'procured 
from  'the  company  the  requisite  papers  for  the  signature 
of  his  wife,  and  afterwards  delivered  such  papers  to  the 
company,  with  her  name  purporting  to  be  signed  to  a  re- 
ceipt.' Afterwards,  Mr.  Miles,  not  being  able  to  pay  the 
premium  ut)on  the  policy  as  reduced,  again  visited  the  of- 
fice of  the  company,  and  insisted  upon  *taking  out  a  paid- 
up  policy,  and  *he  was  given  the  requisite  receipt,  to  pro- 
cure the  signature  of  his  wife  to  it,  and  returned  it  to  the 
company,  with  what  purported  to  be  her  signature.'  .  . 
^Mrs.  Mile^  testified  that  her  name  in  both  receipts  had 
been  written  by  her  husband  v/ithout  her  assent,  but  it  also 
appeared  tha«t  her  name  to  the  application  for  the  (5,000 
policy  was  written  by  him,  and  that  in  his  dealings  with 
two  other  insurance  companies  he  had  signed  her  name.' 
''In  the  present  case  the  application  for  insurance  was 
made  by  Benjamin  G.  Dunn,  as  appears  from  a  copy  of  the 
application  filed  with  the  policy.  In  the  present  case  it  does 
not  appear,  from  the  agreed  facts,  that  Mr,  Dunn  was  act- 
ing as  the  agent  of  his  wife,  nor  does  it  appear  that  the 
company  treated  with  him  as  such  in  the  correspondence 
concerning  the  policy,  or  in  issuing  a  certificate  of  extend- 
ed term-insurance.  By  the  agreed  statement  of  facts,  it 
appears  that  Mr.  Dunn,  on  February  20,  1894,  wrote  to 
the  company's  agents  asking,  'What  will  be  cash  surrender 
value  of  policy  No.  166,881,  when  the  fourth  premium 
has  been  paid,  due  March  23d,  1894?'  The  letter 
referred  to  does  not  in  any  way  intimate  that 
Mr.  Dunn  was  acting  for  his  wife  in  making  the 
inquiry.     Afterwards,     February     6      1895,  *  Mr.     Dunn. 
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through  a '  special  agent  of  the  defendant^  inquired 
*as  to  what  was  the  cash  value  of  his  policy  at  that  time, 
and  what  were  his  rights  as  to  Extension  Insurance.'  The 
answers  to  these  letters  never  mention  Mrs.  Dunn  as  the 
owner  of  the  policy,  nor  refer  to  Mr.  Dunn  as  being  the 
agent  for  his  wife.  The  company,  in  its  letter  of  February 
12,  1895,  to  its  agents,  after  referring  to  the  lapse  of  'the 
policy,  the  application  of  the  policy  reserve  to  the  can- 
cellation of  the  premium  loan  and  to  the  extension  of  the 
insurance,  says:  'We  inclose  extension  certificate  205,544, 
and  canceled  premium  loan  certificate,  which  you  will 
please  forward  to  Mr.  Dunn.'  It  further  appears  from  the 
agreed  statement  of  facts  that  the  certificate  of  extended 
insurance  was  'delivered  to  Benjamin  C.  Dunn,  and  was 
kept  by  him  until  his  death,  and  was  found  by  plaintiff 
among  his  papers  after  his  death.'  It  does  not  appear  that 
plaintiff  had  any  knowledge  of  'the  existence  of  this  certi- 
ficate of  extended  insurance  until  she  found  it  among  her 
husband's  papers,  after  his  death. 

"It  is  true,  as  contended  by  defendant's  counsel,  that  'no 
surrender  of  the  policy  was  necessary,  nor  was 
the  consent  of  the  beneficiary  required  by  the 
policy  as  a  condition  to  granting  extended  insur- 
ance;' but  by  the  very  terms  of  the  policy  itself,  after 
two  full  annual  premiums  have  been  paid,  the  insured  bad 
a  vested  right  (in  the  absence  of  an  applica»tion  for  a  paid- 
up  policy  by  the  owner  of  the  policy  upon  the  terms  and 
within  the  time  specified  in  the  non-forfeiture  provision  of 
the  policy)  to  have  'the  net  reserve  value  of  the  policy  and 
dividend  additions  applied  by  the  company  (and  it  is  the 
contract-duty  of  the  company  so  to  do)  as  a  single  premium 
to  the  purchase  of  non-participating  term  insurance.  It  is 
agreed  as  a  fact  that  the  defendant  company  'has  always. 
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and  without  an  exception,  under  the  form  erf  the  policy 
sued  on,  considered  and  trea^ted  the  dividend  additions  as 
a  part  of  the  full  amount  insured  under  said  form  of  poli- 
cies;' and  defendant's  counsel  argue  that  ^any  other  con- 
struction would  not  be  fair  to  a  policy  holder/  The  ques- 
tion to  be  determined  in  this  case  is  not,  what  would  be 
fair  to  a  policy  holder,  but  what  is  the  true  construction  of 
the  contract.  In  construing  a  contract,  a  court  will  not 
adopt  the  interpretation  placed  upon  it  by  one  of  the  par- 
ties to  it,  unless  such  interpretation  be  obviously  proper, 
no  matter  how  often  or  how  uniformly  has  been  such  in- 
terpretation of  similar  contracts.  In  this  case  it  is  not 
alleged  in  the  pleadings,  and  it  does  not  appear  from  any 
of  the  agreed  statement  of  facts,  that  plaintiff  was  ever 
informed  of  the  construction  placed  by  the  company  upon 
the  provisions  of  the  policy  now  in  question. 

"From  the  pleadings  and  the  proof  (agreed  facts)  I  am  of 
the  opinion  that  the  plaintiff  is  not  estopped  from  denying 
that  such  construotion  was  ever  assented  to  or  recognized 
by  her  as  binding  upon  lier,  and,  there  being  no  estoppel, 
plaintiff  has  the  right  to  repudiate  the  construction  placed 
by  the  company  upon  the  provision  in  question,  and  come 
into  court  and  demand  that  the  court  construe  the  con- 
tract." 

The  judgment  is  affirmed,  with  damages. 


Case  73— INDICTMENT— May  17. 

Mitchell  Y.  Commonwealth. 

APPEAL   FBOIC    LAUBEL    CIBCUIT    COTTBT. 

Sale  of  Intoxicating  Liquobs — ^Jamaica  Gingeb. — (a)  Proof  that 
Jamaica  ginger  contains  ninety-six  per  cent  alcohol  and  foar 
per  cent,  ginger  is  sufficient  to  show  that  it  is  an  intoxicating 
and  spirituous  liquor;  but  (b)  it  is  a  matter  of  common  knowl- 
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edge  and  needs  no  proof  that  it  is  an  intoxicating  and  spirituous 
liquor. 

2.  Criminal  Law — Yebdict, — A  verdict,  "Wee   the  Joury   agree  and 

find  the  defendant  guilty  as  charged  in  the  indite  and  sess  his 
fined  at  100  dollars.  Isaa  Clouse/'  is  sufficient  to  base  a  Judg« 
ment  on. 

3.  Same — I:«DiCTMENr — County. — An  indictment  will  not  be  invalid- 

ated by  a  misnomer  of  the  county  in  the  caption,  the  county 
being  properly  set  out  In  the  body  of  the  indictment. 

"EWKLL  &  SMITH  Am>  A.  L.  RBBD  fob  the  appellakt. 

1.  Proof  of  sale  of  Jamaica  ginger  under  an  indictment  for  selling 

spirituous,  vinous  and  malt  liquors  and  the  mixtures  thereof  is 
a  variance. 

2.  The  Jamaica  ginger  sold  in  this  case  is  a  patent  medicine  and 

if  it  is  a  legal  possibility  to  convict  for  a  sale  of  a  vial  of 
said  ginger,  then  under  the  law  it  certainly  could  not  have  been 
under  the  charge  of  the  indictment  in  this  case. 

3.  There  was  no  evidence  to  warrant  a  conviction. 

4.  The  misnomer  of  the  county  was  fatal. 

5.  The  verdict  was  a  nullity. 

(The  other  points  discussed  by  counsel  are  made  immaterial 
by  the  opinion  of  the  court.) 

W.    S.   TAYLOR^   ATTORNEY-GENERAL,   and   M.    H.    THATCHER 

FOB   APPELUCE. 

1.  Jamaica  ginger  when  sold  as  a  beverage  in  an  intoxicating  liquor 

within  the  meaning  of  the  statute. 

2.  The  verdict  while  a  mutilation  of  the  English  language  is  intel- 

ligible and  therefore  sufficient  to  base  a  judgment  on. 
Citations:     Acts  1883-4,  vol.  1,  p.  1116;    43  Afk.,  151;   11  Am.  & 
Eng.  Bncy.  of  Law,  art.  1,  sec.  3;  Ky.  Stats.,  sec.  2570;  Thomp- 
son on  Trials,  vol.  2,  «ec.   2644;    Com.   v.   Major,   1   Met,   368; 
White  V.  Com.,  9  Bush,  179;  Young  v.  Com.,  12  Bush,  244. 

JTJDCE  DuRELLE  delivered  the  opinion  or  the  court. 

Appellant  was  convicted  of  the  offense  of  selling  intoxi- 
cating liquors  in  violation  of  a  special  act  applicable  to 
Laurel  and  four  other  counties.  The  sole  proof  was  of  a 
phial  of  Jamaica  ginger,  White's  brand.  It  is  claimed  that 
this  was  a  variance.  It  was  not  a  variance^  if  Jamaica 
ginger  was  a  spirituous  liquor.  The  jury  found  that  it  was. 
But  the  objection  is  urged  that  there  was  no  evidence 
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to  support  this  finding,  as  both  the  vendor  and  vendee 
swore  it  was  not  intoxicating.  Evidence  of  a  druggist  wag 
introduced  that  the  regulation  requirement  of  Jamaica  gin- 
ger was  96  per  cent,  alcohol  and  4  per  cent,  ginger.  If  the 
jury  believe  this  testimony,  and  believed  that  the  phial  con- 
tained Jamaica  ginger  (and  it  was  bought  and  sold  as  such), 
they  were  authorized  to  conclude  that  it  was  intoxicating. 
Moreover,  we  think  that,  without  the  druggist's  evidence, 
it  is  a  matter  of  common  knowledge  that  Jamaica  ginger 
is  an  intoxicant  and  a  spirituous  liquor,  and  it  is  hardly 
more  necessary  to  introduce  testimony  of  that  fact  than  it 
would  be  of  whiskey. 

The  verdict  of  the  jury  was  as  follows:  "Wee  the 
joury,  agree  and  find  the  defendant  guilty  as  charged  in 
the  indite  and  seas  his  find  at  flOO  dollars.  Isaa  Clouse." 
It  is  objected  that  this  is  no  verdict.  But  we  think  it  ex- 
presses— though  only  phonetically — the  intention  of  the 
jury  so  that  no  one  could  be  misaken  in  regard  to  it. 

The  remaining  objections  to  the  procedure,  with  one  ex- 
ception, have  been  passed  upon  in  Thompson  v.  Com. 
20  Ky.,  L.  R.,  397,  [45  S.  W.,  1039;  46  S.  W.,  492,  698],  ad- 
versely to  appellant's  contention. 

The  final  objection  is  that  the  caption  of  the  indictment 
Is  headed  "Liquor  Circuit  Court,"  and  that,  as  this  court 
judicially  knows  there  is  no  such  court,  there  was  legally 
no  indictment.  Anciently,  at  common  law,  it  was  the  cus- 
tom to  write  the  name  of  the  county  on  the  margin,  either 
with  or  without  the  addition  of  the  word'  "scilicet."  The 
omission  of  this,  however,  was  not  fatal,  when  the  caption 
or  the  body  of  the  indictment  showed  the  county.  Neither 
the  caption  nor  the  commencement  is,  strictly  speaking, 
a  part  of  the  indictment,  though  part  of  the  record  (Bishop's 
New  Crim.  Proc,  see.  603,  ef«eg.);and  while,  in  courts  of 
limited  or  inferior  jurisdiction,  it  is  necessary  that  the  facts 
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necessary  to  give  such  courts  jurisdiction  should  appear  in 
the  caption  or  commencement,  the  Laurel  Circuit  Court 
being  a  court  of  superior  jurisdiction,  it  is  not  essential 
for  the  jurisdictional  facts  to  appear  in  the  caption.  The  • 
commencement  shows  the  indictment  to  have  been  found 
bj  the  grand  jurors  of  Laurel  county,  the  indorsement 
of  the  clerk  and  the  order  of  the  court  show  it  to  have  been 
returned  in  the  Laurel  Circaiit  Court,  in  which  court  the 
appellant  was  tried  and  convicted.  The  error  in  the  cap- 
tion, under  the  circumstances,  must  be  considered  imma- 
terial, and  the  judgment  is  affirmed. 


Case  74— ENFORCEMENT  OF  STREET  ASSESSMEH^T— May  17. 

EHstrict  of  Clifton,  Campbell  County  v.  Schneider, 

Etc. 

APPEAL    FROM    CAMPBELL   CIBCUIT    COUBT. 
STBEET    iMFBOYEMENTa — ^EXFOBC!EM£NT  WHEBE   Ii^STALLMENTS    I70T   ALL 

Dub. — Sectioa  694,  sub-section  3,  of  the  Civil  Code,  which  pro- 
vides that  no  sale  shall  be  made  of  indivisible  property  until 
all  the  liens  thereon  mature  Is  not  applicable  to  street  assess- 
ments properly  imposed  and  payable  in  annual  Installments. 

C.    L.    R  A  ISDN,    JR.,    FOB   APPELLANT. 

1.  The  district  of  Clifton  has  a  lien  on  the  property  fronting  and 

abutting  on  streets  Improved  by  the  district,  under  its  charter, 
and  has  a  right  to  enforce  its  Hen  for  unpaid  street  assess- 
ments, and  to  sell  the  property,  for  the  assessments,  due  and 
unpaid,  and  for  the  balance  of  the  principal  of  the  street  as- 
ciessment  not  due,  but  which  are  secured  by  the  lien  upon  the 
property.     Charter  of  District  of  CUfton,  sec.  7. 

2.  The  action  should  not  have  been  dismissed  absolutely,  but  with- 

out prejudice  if  dismissed  at  all. 
2   The  Judgment  of  the  court  in  dismissing  the  case  absolutely  would 

be  a  bar  to  any  future  a<ction  for  the  same  street  assessments. 

Woolley  V.  Lou.  Banking  Co.,  81  Ky.,  527;  Thomas  v.  Bland,  91 

Ky.,  1;  and  the  court  erred  In  dismissing  the  case. 
4.  The  case  was  submitted  for  Judgment  by  default,  no  answer  or 
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demurrer  being  filed  by  the  defendants.  If  the  petition  was 
defective  the  submission  should  have  been  set  aside  and  leave 
given  plaintift  to  amend.  Civil  Code,  sees.  94,  134. 
5.  The  district  of  Clifton  has  a  right  to  collect  interest  on  eacn 
year's  street  assessment  tax  bill,  principal  and  interest,  if  not 
paid  before  or  on  the  first  day  of  November  of  each  year.  Chai^ 
ter  of  District  of  Clifton. 
Citations:  Faught  v.  Henry,  13  Bush,  471;  Leopold  ▼•  Farber,  84 
Ky.,  214;  Gentry  v.  Walker,  93  Ky..  405. 

SIMMONS  &  BAILEY  fob  apfelusbs. 

1.  Where  a  lien  is  for  debts  partly  due  and  some  of  which  are  not 

due,  and  the  land  is  indlTisible,  no  sale  can  be  had  to  enforce 
the  lien  until  the  last  installment  is  due.  Civil  Code,  sec 
694,  sub-sec.  3;  Faught  v.  Henry,  13  Bush,  474;  Leopold  v.  Fur- 
ber,   84  Ky.,   214. 

2.  A  municipal  charter  must  ^e  strictly  construed.     Henderson  v. 

Covington.  14  Bush,  312;  Trustees  of  Bellevue  v.  Hahn,  82  Ky., 
1;  Eason  v.  Trustees  of  Lancaster,  12  Ky.  Law  Rep.,  798;  Pat- 
ton  V.  Stephens,  14  Bush,  324;  Charter  of  the  District  of  Clif- 
ton, sec.  7;   Acts  of  1887-8,  vol.  1,  p.  255. 

3.  A   personal   judgment   can   not   be   had   for   street   assessments. 

Meyer  v.  City  of  Covington,  20  Ky.  Law  Rep.,  239. 

4.  Double  interest  can  not  be  collected  on  deferred  installments  of 

street  assessments. 

JUDGE  WHITE  delivered  the  opinion  of  the  court. 

The  appellant  was  created  a  taxing  district  or  corporation 
authorized  to  contract  for  and  have  ^constructed  certain 
street  improvements,  the  cost  thereof  to  be  paid  by  the 
owners  of  property  abutting  thereon,  to  be  paid,  however, 
in  ten  equal  installments,  together  with  interest,  payable 
annually,  and  for  the  costs  of  this  street  construction  a 
lien  was  given  on  the  abutting  property. 

The  work  was  done,  and  all  steps  necessary  under  the 
act  done  to  charge  the  property.  The  annual  payments  for 
the  years  1S95,  1S96,  1897  and  1898  not  being  paid,  this 
action  was  brought  to  enforce  the  lien  and  for  a  sale  of  the 
property  to  satisfy  same. 

The  case  was  submitted  on  the  petition  alone,  and 
the  lower  court  rendered  judgment  dismissing  the  peti- 
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tion,  for  the  reason,  as'  stated,  the  action  to  enforce  the 
lien  could  not  be  maintained  till  all  the  liens  fell  due,  un 
der  subsection  3,  section  694  of  Civil  Code.  Prom  that 
judgment,  this  appeal  is  prosecuted. 

There  being  no  answer,  every  fact  stated  in  the  petition 
is  taken  as  true  by  confession,  and  the  only  question  pre- 
sented is,  can  a  foreclosure  of  the  liens  for  improvement 
be  had  till  all  are  due? 

This  is  not  made  a  personal  obligation,  and  a  personal 
judgment  could  not  be  rendered  therefor.  The  only  rem- 
edy is  a  sale  of  the  property  to  pay  this  assessment. 

The  property  sought  to  be  subjected  are  lots  in  a  city, 
each  about  twenty-five  feet  in  width,  with  a  separate 
amount  against  each  lot.  It  therefore  follows  that  the 
property  is  not  susceptible  of  division. 

It  is  insisted  by  appellees  that  the  judgment  of  the. 
lower  court  should  be  affirmed,  as  subsection  3  of  section 
094  of  the  Civil  Code  provides  that  no  sale  of  indivisible 
property  shall  be  made  till  all  debts  that  are  a  lien  thereon 
are  due. 

We  are  of  opinion  that  that  section  of  the  Code 
has  no  application  to  this.  case.  The  act  under  which 
this  charge  against  this  property  was  authorized  and  cre- 
ated does  not  authorize  a  personal  judgment  against  the 
owner,  but  makes  the  amount  of  this  assessment  due  to 
the  appellant,  ^d  payable  in  annual  installments,  and  is 
made  a  direct  cnarge  on  the  lots  fronting  on  the  improve- 
ment. This  is  not  a  debt  due  by  appellees.  No  judgment 
could  be  rendered  against  them  for  the  amount  of  the 
whole  or  of  any  annual  assessment.  It  is  a  charge  on  the 
land,  yet  it  was  not  provided  or  intended  that  all  should 
be  paid  in  any  one  year.  It  was  evidently  the  intention 
of  the  Legislature  to  charge   this  property,  abutting  the 
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improvement,  with  an  annual  tax  for  the  payment  of  the 
coat  of  the  improvement.  We  are  of  opinion  that  the 
annual  assessment,  as  here  sought  to  be  collected  is  bot 
a  special  tax  on  the  property,  and  that,  like  other  liens  for 
taxes,  may  be'  sold  for  all  past-due  amounts,  regardless  of 
the  fact  that  in  each  year,  as  long  as  it  exists,  a  similar 
charge  will  come  and  be  a  like  lien  on  the  proi)erty.  There 
should  evidently,  be  but  one  sale  for  all  past-due  sums, 
but  this  would  not  exhaust  the  lien  for  the  future  years,  no 
more  than  a  sale  by  a  sheriff  for  taxes  would  forever  ex- 
empt that  property  for  tax  liens.  The  amounts  of  this 
special  tax  that  is  not  due  and  included  in  the  judgment  of 
sale  would  still  be  a  lien  on  the  property,  and  for  such  sums 
unpaid  the  property  could  be  again  subjected  to  sale,  in 
the  hands  of  any  person,  like  any  other  tax.  The  material 
difference  between  this  and  ordinary  taxation  is  that  this 
exists  only  ten  years,  and  for  a  sum  fixed  per  year,  while 
taxes  go  on  forever,  and  vary  in  amounts.  For  the  rea- 
sons indicated,  the  judgment  dismissing  the  petition  is 
reversed,  and  cause  remanded  to  overrule  the  demurrer 
to  petition  and  for  proceedings  consistent  herewith. 
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Cask  75—MANDAMUS— May   18. 

Board  of  Council  of  Danville,  v.  Fiscal  Court  of 
Boyle  County, 

APPEAL   UtOM    BOYLE   CIBCUIT   OOITBT. 

Counties — Duty  as  to  Publk>  Ways  WiTHm  a  City. — Where  a 
county  under  the  act  of  March  17,  18^,  acquires  a  turnpike 
lying  partly  within  a  municipality,  so  much  of  the  road  as  is 
80  situated  comes  immediately  within  the  control  of  the  munic- 
ipality, and  it  is  the  latter's  duty  to  maintain  it 
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C.  C.    FOX  FOB   THE   APPELLA.XT. 

Questions   discussed: 

1.  The  duty  of  the  fiscal  court  of  Boyle  county  to  keep  In  re- 
pair all  turnpike  roads  bought  by  it  under  Act  of  1898,  although 
a  part  of  eaid  roads  lies  within  the  corporate  limits  of  DanTille» 
and  the  right  of  said  court  to  abandon  the  portions  of  said 
turnpikes  lying  in  said  city. 

2.  The  Tight  of  the  cor^wration  of  the  city  of  Danville  to  a^ 
mandamus  to  compel  said  fiscal  court  to  discharge  said  duty  as 
to  the  portions  of  the  turnpikes  owned  by  it  that  lie 'in  the  clty» 

Citations:  24  Am.  &  Eng.  Ency.  of  l-aw,  120;  26  L.  R.  A.,  663; 
3  Met,  4U;  2  Met,  65;  18  B.  Mon.,  850;  13  Bush.  336;  Civil  Code, 
section  477;  4  Ky.  Law  Rep.,  727;  9  Ky.  Law  Rep.,  352;  10  Ky. 
Law  Rep.,  844;  17  Ky.  Law  Rep..  574;  3  Met,  490;  7  B.  Mon.. 
38;  11  Bush,  &54;  Aots  1896,  eec.  6.  pp.  39-41. 

CHARLEYS  H.  RODES  on  the  same  side. 

The  act  of  1896  imposes  on  the  county  courts  the  imperative 
duty  of  maintaining  all  the  roads  which  the  act  authorizes  it 
to  purchase  and  not  simply  so  much  of  those  roads  as  lie  out- 
t^ide  the  territorial  limits  of  a  municipality. 
Citations:  Session  Acts,  1896,  p.  39;  Cassidy  v.  Young,  92  Ky., 
227;  Ohio  County  Court  v.  Newton,  79  Ky.,  267;  Dickens  v. 
Cave  Hill  Cemetery  Co.,  i93  Ky.,  385;  Hammar  v.  City  of  CoT- 
ingtoif,  3  Met,  494. 

ROBT.   HARDING  fob  the  affellee. 

1.  The  lower  court  had  power  by  mandamus  to  require  the  appellee 

to  keep  in  repair  the  streets  and  road-ways  of  the  city  of  Dan- 
ville described  in  the  petition. 

2.  The  lower  court  had  power  by  mandamus  to  prescribe  the  way 

and  manner  iQ  which  the  road-ways  referred  to  should  be  kept 
in  repair  by  the  Boyle  fiscal  court 

3.  The  appellee   Is   required  by   law   to  keep   in   repair  for   public 

travel  the  road-ways  aforesaid  in  the  town  of  Danville,  which  is 
a  city  of  the  fourth  class. 
Citations:     17  Ky.  Law  Rep.,  1313;    Ky.   Stats.,  sees.  3560,  3565. 
4288,  4308;  Acts  1896,  sec.  6,  p.  41;  sec.  3579— fourth  class  city 
charters. 

CHARLES  C.  POX  and  CHARLES  H.  RODES  for  appellant  in  a 
petition  fob  a  behearing. 

JUDGE  HOBSON  deliveiied  the  opinion  of  the  coubt. 

Under  the  act  entitled  "An  act  to  provide  free  turnpikes 

and  gravel  roads,"  approved  March  17,  1896  (see  Carroll's 
E89] 
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Ky.  Stats.,  pp.  1605-1609,  section  4748B),  the  fiscal  court 
of  Boyle  county  purchased  certain  turnpike  roads  in  that 
county.  A  part  of  the  roads  so  purchased  lay  within  the 
corporate  limits  of  the  city  of  Danville,  and  had  been  kept 
up  by  the  turnpike  companies  to  the  width  of  eighteen 
feet,  without  expense  to  the  city,  up  to  the  time  of  their 
purchase,  although  used  as  streets  of  the  city.  The  city 
insists  that  the  fiscal  court  should  still  continue  to  keep 
up  the  portion  of  the  turnpikes  so  purchased  within  the 
city  limits  just  as  the  previous  owners  had  done.  The 
fiscal  court,  on  the  other  hand,  insists  that  the  roads  so 
purchased,  in  so  far  as  they  lie  within  the  city  limits,  are 
streets  of  the  city,  and  must  be  kept  up  by  it.  The  parties 
being  unable  to  agree  upon  their  respective  rights,  this 
action  was  instituted  to  have  them  judicially  determined. 
The  lower  court  having  decided  in  favor  of  the  fiscal 
court,  the  city  has  appealed. 

The  question  involves  the  proper  construction,  not  only 
of  the  statute  referred  to,  but  of  the  other  statutes  in 
force  at  the  time  it  was  enacted,  and  with  reference  to 
which  it  was  passed.  At  the  time  of  the  enactment  of  the 
statute  the  liegislature  had  provided  a  system  for  the 
working  and  keeping  in  order  of  the  public  highways. 
Besides  the  ordinary  public  highways,  there  were  a  great 
many  toll  pikes  in  the  State,  and  there  was  a  general  de- 
mand that  these  toll  pikes  should  be  made  free.  With 
this  view  section  1  of  the  statute  provides  for  the  holding 
of  an  election  to  take  the  sense  of  the  qualified  voters  of  the 
county  upon  the  proposition  to  have  free  turnpikes;  sec- 
tions 2,  3  and  4  specify  how  this  election  is  to  be  held;  and 
section  5  provides  that,  if  the  vote  is  in  favor  of  the  prop- 
osition, the  fiscal  court  may  acquire  all  the  turnpike  roads 
in  the  county  on  the  best  terms  consistent  with  public 
interest,  and  may  provide  for  the  construction  of  new  turn- 
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pikes  when  the  public  good  demands  it.  Section  6  then 
provides:    ^  • 

"All  turnpike  and  gravel  rOads  thus  acquired  or 
constructed  shall  become  public  roads  and  shall  be 
maintained  and  kept  in  repair  by  and  through  the  provi- 
sions of  the  fiscal  court.  Said  court  may  provide  for  keep- 
ing them  up  as  is  directed  and  permitted  under  the  general 
road  law,  or  it  may  adopt  other  rules  for  the  maintenance, 
repair  and  management  of  the  same.  But  said  roads  shall 
be  free  of  toll  to  the  traveling  public." 

The  mode  of  keeping  up  the  roads  under  the  general 
road  law  is  given  in  sections  43064308  of  the  Kentucky 
Statutes.  By  section  4306  it  is  declared:  "The  fiscal 
court  of  each  county  shall  have  general  charge  and  super- 
vision of  the  public  roads  and  bridges  therein,  and  shall 
prescribe  necessary  rules  and  regulations  for  repairing 
and  keeping  the  same  in  order  and  for  the  proper  manage- 
ment of  all  roads  and  bridges  in  said  county.  .  .  .  The 
public  roads  shall  be  maintained  either  by  taxation  or  By 
bands  allotted  to  work  thereon,  or  both,  in  the  discretion 
of  the  fiscal  court;'*  by  section  4307  the  limit  of  tax  to  be 
levied  is  given,  and  by  section  4308  the  mode  of  working 
the  roads  is  prescribed.  Section  3579,  Kentucky  Statutes, 
exempts  ever}'  citizen  of  the  city  from  working  on  the  pub- 
lie  roads,  so  that,  construing  this  section  in  connection 
-with  section  4308,  the  latter  section  must  be  held  only  to 
apply  to  citizens  of  the  county  not  living  within  the  city. 

Thus  it  will  be  seen  that  one  of  the  ways  of  keeping  in 
repair  the  roads  purchased  under  the  act  is  by  the  labor  of 
the  citizens  liable  to  work  on  the  roads,  and  the  fiscal 
court,  in  its  discretion,  may  follow  this  method  without 
levying  any  taxes  for  this  purpose.  But  the  citizens  of  the 
county  are  only  to  work  the  county  roads,  and  it  would 
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hardly  be  contended  that  it  was  contemplated  by  the  Leg- 
islature, when  it  passed  the  act  referred  to,  that  the  citi- 
zens of  the  county  at  large  were  to  come  within  the  cor- 
porate limits  of  the  city,  and  work  the  city  streets,  when 
the  citizens  of  the  city  were  exempted. 

Besides,  by  section  3560  of  the  Kentucky  Statutes,  gov- 
erning the  class  of  cities  to  which  Danville  belongs,  it  is 
enacted: 

^Tublio  ways  as  used  in  this  act  shall  mean  all  public 
streets,  alleys,  sidewalks,  roads,  lanes,  avenues,  highways, 
and  thoroughfares,  and  the  same  shall  be  under  the  ex- 
clusive management  and  control  of  the  city,  with  powers 
to  imprdve  them  by  original  construction,  or  to  reconstruct 
them,  as  may  be  prescribed  by  ordinance." 

Section  3565  further  provides: 

"The  cost  of  reconstructing  public  ways,  streets, 
or  alleys,  or  repairing  of  the  same  and  the  cost  of  making 
footway  crossings,  shall  be  borne  exclusively  by  the  city/' 

By  section  4306,  above  quoted,  the  fiscal  court  has  gen- 
eral charge  and  supervision  of  the  roads  which  it  is  re- 
quired to  maintain,  and  by  section  3560  the  city  is  given  ex- 
clusive management  and  control  of  all  public  ways  within 
the  city.  Similar  provisions  are  found  in  the  laws  regulat- 
ing other  classes  of  cities.  In  passing  the  statute  referred 
to,  the  Legislature  could  not  have  contemplated  that  both 
the  fiscal  court  and  the  city  should  have  control  of  that 
part  of  the.  pike  lying  within  the  city.  Construing  all  these 
statutory  provisions  together,  we  think  they  mean  simply 
that  the  turnpikes,  when  purchased  by  the  fiscal  court,  be- 
come public  highways;  the  part  lying  within  the  city, 
being  a  public  way,  should  be  controlled  by  the  city,  and 
the  part  without  the  city,  falling  within  the  fiscal  court's 
jurisdiction  should  be  controlled  by  it. 

Any  other  construction  would  create  great  confusion. 
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To  illustrate:  Suppose  the  fiscal  court  undertook  to  keep 
the  pike  in  repair,  and,  after  it  had  fixed  it  as  it  thought 
best,  the  city  council  should  conclude  that  the  interests 
of  the  city  required  it  should  be  fixed  differently;  it  is  very 
clear  that,  if  the  fiscal  court  has  the  power  of  control,  it 
could  require  the  city  council  to  leave  the  way  as  it  had 
fixed  it,  however  much  this  might  be  to  the  detriment  of 
the  city.  The  city  might  require  a  vitrified  brick  pavement 
or  a  smooth  asphalt,  when  the  fiscal  court  might  think 
that  rough  cobblestones  were  much  to  be  preferred. 

Or,  again,  suppose  the  boundary  of  th«  city  as  now  lo- 
cated includes  no  part  of  one  of  these  pikes,  and  it  should 
be. extended  so  as  to  take  in  a  mile  of  it  ten  years  from 
now ;  why  should  the  mile  of  pike  so  taken  in  stand  differ- 
ently from  any  other  county  highway  taken  into  the  city 
by  the  extension  of  the  boundary?  Or,  if  a  new  town 
.  should  be  located  on  one  of  these  turnpikes  twenty  years 
from  now  why  should  not  the  part  of  the  turnpike  in  the 
town  used  as  a  street  stand  just  as  any  other  county  high- 
way taken  in  its  boundary? 

It  is  hard  to  believe  the  Legislature  contemplated  that 
the  pikes  purchased  under  this  act  should  stand  differently 
from  other  highways.  Such  a  construction  would  destroy 
the  uniformity  of  our  road  system.  It  would  take  away 
from  the  towns  and  cities  of  the  State  powers  absolutely 
essential  to  their  well  being,  and  impose  on  the  fiscal 
court  a  duty  it  should  never  be  called  upon  to  discharge. 
The  words  of  the  act,  that  the  turnpikes  and  gravel  roads 
thus  acquired  or  constructed  "shall  be  maintained  and 
kept  in  repair  by  and  through  the  provisions  of  the  fiscal 
court,"  must  be  read  in  connection  with  the  other  words  of 
the  act  making  them  public  roads,  and  directing  that  the 
fiscal  court  may  keep  them  up  under  the  general  road  law. 
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Thus  construed,  it  is  manifest  that  the  Legislature  in- 
tended the  roads  so  purchased  to  be  public  highways,  and 
that  the  duty  of  the  fiscal  court  as  to  keeping  them  in  re- 
pair is  to  bff  measured  by  the  other  statutes  in  force  at 
the  time,  defining  very  clearly  its  jurisdiction,  and  com- 
mitting to  the  city  all  that  part  of  the  public  ways  lying 
within  its  boundary. 

The  learned  counsel  insists  that,  as  the  statute  expressly 
says  that  the  turnpikes  so  acquired  shall  be  maintained 
by  the  fiscal  court,  for  this  court  to  rule  otherwise  is  for 
it  to  assume  the  powers  of  the  legislative  branch  of  the 
government.  But  the  rule  is  elementary  that  the  con- 
struction of  a  statute  must  be  reasonable.  Thus,  in  the 
old  case  where  the  statute  forbade  the  drawing  of  blood 
in  the  street,  it  was  held  that  a  physician  who  bled  a 
patient  in  the  street,  of  necessity,  to  save  his  life,  was 
not  guilty,  although  within  the  words  of  the  act.  There  is 
another  elementary  rule,  equally  imperative,  that  statutes 
in  pari  materia  must  be  construed  together,  and  that  the 
legislative  intention  apparent  from  the  whole  body  of  the 
enactments  must  be  carried  into  effect.  Under  these 
rules,  the  expression  relied  on  for  appellant  can  not  be  de- 
tached from  its  connection,  and,  though  general  in  its 
character,  is  to  be  read  as  part  of  the  system  of  law  regu- 
lating the  highways  of  the  State.  It  is  true  the  words  of 
a  statute  are  to  be  given  controlling  effect  in  determining 
the  legislative  intention;  but  an  isolated,  general  expres- - 
sion,  where  it  is  clear  the  Legislature  had  not  this  in  mind, 
will  not  be  construed  to  set  aside  a  settled  legislative  pur- 
pose clearly  expressed  in  a  number  of  other  carefully 
drawn  enactments. 

Judgment  affirmed.    Whole  court  sitting. 
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Case   76— INJUNCTION— May   Is! 

Joyes  Y-  Jeflferson  County  Fiscal  Court,  Etc. 

APPEAL    FBOM  .JEFFERSON    CIRCUIT    COURT,    CHANCERY    DIVISION. 

Fiscal  Court  op  Jefferson  County: — ^How  Composed. — The  fiscal 
court  of  Jefferson  county  ds  composed  of  the  county  judge,  and 
the  eight  justices  of  the  peace  of  the  county,  the  act  of  April 
6,  1888,  providing  for  commissioners  having  been  repealed — if 
not  by  section  144  of  the  Constitution,  certainly  by  the  act  of 
October  17.  18^2,  enacted  to  carry  that  section  into  effect 

MORTON  JOTES  in  a  brief  and  supplemental  brief  for  the  ap- 
pellant, JOYES. 

1.  The  city  of  Louisville  is  separated  by  law  for  county  govern- 

mental purposes  from  the  remainder  of  Jefferson  county.  Sec. 
2744  Ky.  Stats. 

2.  Section  144  permits  such  separation,  either  continuing  from  the 

past  or  to  be  created  in  the  future. 

3.  Section  144  of  the  Constitution  permits  the  General   Assembly 

to  limit  the  Jurisdiction  of  the  fiscal  court  in  a  county  such  as 
Jefferson,  containing  a  oity  separated,  etc.,  to  that  part  of  the 
county  outside  of  the  city,  and  to  limit  the  membership  of  such 
a  court  to  the  county  judge  and  the  justices  from  that  part  of 
the  county. 

4.  The  inhibition  upon  local  legislation  contained  in  section  59  of 

the  Constitution  is  prospective  and  not  retrospective.  Pearce  v. 
Mason  County,  W  Ky.,  357;  Picot  v.  Police  Jury,  &c.,  6  South- 
em,  ^77;  Ex  parte,  Burke,  59  Cal.,.  6;  Nevada  School  District 
V.  Shoecraift,  26  Pac.,  211;  Allbyer  v.  State,  10  Ohio  St.,  588; 
State  V.  Barbee,  3  Ind.,  258;  Cooley's  Con.  L!m.,  76,  and  author* 
Ities  cited. 
6.  The  local  act  of  April  6,  1888,  establishing  a  board  of  commis- 
sioners for  Jefferson  county  is  not  repealed,  either  by  Consti- 
tution or  the  statutes.  O'Mahoney  v.  Bullock,  57  Ky.,  774; 
Pearce  v.  Mason  County,  99  Ky.,  357;  Nlenaber  v.  Tarvin,  20 
Ky.  Law  Rep.,  455;  Donnelley  v.  Carpenter,  20  Ky.  Law  Rep., 
675;  Campbell  Co.  v.  Commissioners,  19  Ky.  Law  Rep.,  860. 

6.  Such    commissioners  *are    not    officers    within    the    meaning    of 

section  165  of  the  Constitution.  McArthur  v.  Nelson,  81  Ky., 
68;  Goodloe  v.  Pox,  96  Ky.,  627. 

7.  This  board  alone  has  authority  to  purchase  ground  for  an  ad- 
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dltion  to  the  court-house  of  Jefferson  county,  and  to  contract  for 
the  construction  of  the  same.  Act  of  April  6,  1888. 
8.  The  fiscal  court  of  Jefferson  county  consists  only  of  the  county 
judge  and  four  Justices  outside  of  the  city,  and  has  no  author- 
ity to  levy  a  tax  Cor  any  purpose  upon  property  or  persons 
within  the  city  of  Louisville.  Ky.  Stats.,  sec.  1851. 
Additional  citations:  Piper  y.  Gunthdr,  95  Ky.,  115;  Con.  sees. 
144,  150,  165,  59,  50;  Debates  Constitutional  Convention,  vol. 
4,  pp.  57,  48-9;  Ky.  Stats.,  ch.  52;  Acts  1879-80,  vol.  1,  p.  504; 
Gooley  on  Taxation,  p.  113;  County  Judge  Shelby  Co.  y.  Shelby 
R.  R.,  5  Bush,  225;  Malchus  v.  District  of  Highlands,  4  Bush, 
547;  State  v.  Barbee,  3  Ind.,  258. 

H.    L.    STONB   FOB   APPELLA.ST,   CITY   OF   LOUISVILLE. 

1.  For  county  governmental  purposes  the  city  Oif  Louisville  is  sep- 

arated by  law  from  the  remainder  of  Jefferson  county. 

2.  The  territorial  limits  of  the  jurisdiction  of  the  fiscal  court  in 

Jefferson  county  are  confined  to  that  part  of  the  county  outside 
of  the  city  of  Louisville. 
Citations:  Acts  1887-8,  vol.  1,  pp.  831-33;  Con.,  sees.  144.  171; 
Ky.  Stats.,  sees.  1847,  1833,  1851.  1852,  1885,  1886,  1893,  2744, 
2750.  2981;  Acts  1891-2-3  pp.  2«8-274;  Ky.  Stats.,  sees.  1833- 
1851;  Ky.  Stats.,  sees.  1892-1885;  Debates  Con.  Convention,  vol. 
4,  p.  5748;  lb.,  5749;  Endlich  on  Interpretation  of  Statutes,  sec. 
510;  Com.  v.  Balph,  111  Pa.  St.,  365^80;  Acts  1853-4,  vol.  1,  p. 
61;  Acts  1863-4,  p.  23;  Acts  1865,  vol.  1,  p.  270;  Burnett's  City 
Code,  title  'HIJounty  Relations,"  sec.  3,  p.  175;  lb.,  sees.  9,  10, 
11,  12;  Acts  1889-90,  vol.  1.  sees.  1,  2,  p.  448;  Donnelly,  Tax  Col- 
lector V.  Carpenter,  &c.,  20  Ky.  Law  Rep.,  675. 

JACOB  SOLLINGER  for  same  appixlant. 

1.  The  proviso,  "But  where,  for  county  governmental  purposes,  e 

city  is  by  law  separated  from  the  remainder  of  the  county,  such 
commissioners  may  be  elected  from  the  part  of  the  county  out- 
side of  such  city,"  In  section  144  of  the  Constitution,  contem- 
plates and  applies  to  fiscal  courts,  whether  they  be  constituted 
of  magistrates  or  commissioners,  and  is  prospective  in  its 
operation. 

2.  Section  1851  of  the  Kentucky  Statutes  is  in  harmony  with,  and 

within  the  spirit  of  section  144  of  the  Kentucky  Constitution, 
and  is  valid. 

3.  The  city  of  Louisville  Is  now,  and  has  been  for  years  prior  to 

the  adoption  of  the  present  Constitution,  separated  by  law  from 
the  remainder  of  JefTerson  county  for  county  governmental 
purposes.    Burnett's  City  Code,  174-179;  Ky.  Stats.,  sec.  2744. 


Digitized  by 


Google 


Vol.  106] JANUARY  TEBM,  1899. 617 

Joyes  V.  Jefferson  County  Fiscal  Court,  &c. 

4.  The  jurisdiction  of  the  fiscal  court  of  Jefferson  county  does  not 
extend  over  the  city  of  Luftsrille.  Ky.  Con.,  sec.  144;  Ky.  Stats., 
sees.  1833  to  1851. 
Additional  citations:  Ky.  Con.,  sees.  142,  99;  Debates  Con.  Con- 
vention, vol.  4,  5749;  Cooley's  Con.  Lim.  (2d  ed.).  63;  Cooley's 
Con.  Lim.  (6tli  ed.),  216,  217;  Green,  ftc,  v.  Com.,  95  Ky.,  233. 

HUMPHREY   &   DAVIE   ifOB   appellees. 

1.  The    "Board    of   County   Commissioners"    for    Jefferson    county, 

created  under  the  act  of  1838,  was  necessarily  superseded  by  the 
subsequent  provisions  at  the  new  Constitution  and  the  Ken- 
tucky Statutes;  which  created  a  fiscal  court  to  perform  the  same 
duties  formerly  required  of  that  board  of  commissioners.  Con. 
sec.  144;  Ky.  Stats.,  chap,  on  fiscal  courts;  Black  on  Interpre- 
tation of  Laws,  p.  114;  Ehidllch  on  Interpretation  ol' Statutes, 
flees.  200,  201;  N.  Canal  Co.  case,  10  Watts,  351;  Springfield  v. 
Com.,  6  Pickering,  501;  Hatfield's  case,  4  Yeates,  392;  N.  London 
V.  Boston  Railroad,  102  Mass.,  388;  Korah  v.  Ottawa,  32  111., 
121;  Gorham  v.  Luckett,  6  B.  M.,  154;  Comrs.  of  Sinking  Fund 
V.  Grainger,  98  Ky.,  324;  Brown  v.  Com.,  98  Ky.,  652;  McTigue 
V.  Com.,  99  Ky.,  72;  droaddus  v.  Broaddus,  10  Bush,  299;  Par- 
rish  V.  Ferguson,  83  Ky.,  19;  Long,  Treasurer,  v.  Stone,  19  Ky. 
Law  Rep.,   246. 

2.  That  board  of  commissioners  of  1888  was  expressly  repealed  by 

the  Kentucky  Statutes.     (Sec.  1833.) 

3.  That  board  of  1888  was  also  repealed  by  the  schedule  to  the  Con- 

stitution, which  declared  that  all  provisions  of  all  laws  incon- 
sistent with  the  Constitution  shall  cease,  either  upon  its  adop- 
tion, or  six  years  after  Its  adoption;  and  the  existence  of  that 
tosLTd  at  commissioners  of  1888^  consisting  of  two  aldermen, 
three  councllmen  and  two  magistrates,  was  entirely  incon- 
sistent with  the  Constitution,  which  requires  each  county  to 
have  a  fiscal  court,  composed  of  an  entirely  different  body  oi 
men. 

4.  The  Kentucky  Statutes   (sec.  927)   provided  for  the  fiscal  court 

buying  lands,  building  courthouses,  jails,  etc.  Section  1840  pro- 
vided for  the  fiscal  court  furnishing  courthouses,  etc.,  manag- 
ing the  fiscal  affairs  of  the  county,  and  the  levying  of  taxed, 
and  other  provisions  gave  to  the  fiscal  court  all  the  powers 
formerly  given  to  the  county  and  levy  courts  and  board  of  com- 
missioners of  different  counties;  and,  therefore,  the  fiscal  court 
necessarily   superseded    those    earlier    bodies. 

5.  A  board  of  commissioners,  composed  of  three  councilmen,  two 

aldermen  and  two  magistrates,  is  directly  in  the  teeth  of  the 
Constitution  (sec.  144),  which  entrusts  the  fiscal  affairs  of  the 
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county  to  a  fiscal  court,  to  be  couupoBed  of  the  county  Judge  and 
all  the  magistrates,  or  of  the  county  Judge  and  three  electerl 
commissioners.  The  provision  dn  the  Constitution  for  such  a 
court  to  attend  to  the  fiscal  alEairs,  excludes  the  LiCglalature 
from  entrusting  any  ojther  body  with  those  duties.  Perkins  t. 
Auditor,  79  Ky.,  306;  Com.  v.  Williams,  79  Ky.,  42;  Lowe  ▼. 
Com.,  8  Met.,  241. 

6.  The  board  of  county  commissioners,  under  the  act  of  1888,  vio- 

lates the  Constitution,  because  it  requires  city  officials  to  also 
be  county  officials,  which  is  incompatible.  A  city  officer  can 
not  be  a  county  officer  under  the  new  Constitution  and  laws. 
Con.,  sec.  165;   Ky.   Stats.,  sees.  3746,   2768. 

7.  The  city  attorney's  contention,  that  a  fiscal  court  shall  consist 

of  the  county  judge  and  half  the  magistrates  (those  outside  of 
the  city),  is  directly  in  the  teeth  of  the  Constitution,  which  does 
not  authorize  any  such  formation  of  the  fiscal  court  (Con., 
sec.   144.) 

S.  The  provision  of  the  Constitution  authorizing  three  commission- 
ers to  be  elected  outside  of  the  city,  where  the  city  and  county 
are  divided  into  two  county  governments,  is  not  applicable  to 
Jefterson  county,  because  that  county  has  never  voted  to  adopt 
the  "three  commissioners''  system,  and  also  because  the  Ken- 
tucky Statutes  have  not  created  two  county  governments,  two 
county  courthouses,  two  county  Jails,  etc.,  in  this  court  Con- 
stitutional Debates,  vol.  4,  p.  6749;  Ky.  Stats.,  sec.  1847. 

9.  The  lawful  form  of  the  fiscal  court  for  Jefferson  county,  at  the 
present  time,  consists  of  the  county  Judge,  and  all  of  the  eight 
magistrates,  including  those  in  the  city  and  those  in  the  county. 
The  appellants  are,  therefore,  the  lawful  fiscal  court  of  the 
county. 

EDWARD  J.  McDERMOTT  on  the  same  side. 

1.  The  act  of  1888  is  repealed. 

2.  Under  section   144   of  the  Constitution  there  must  be  a  fiscal 

court  in  every  county,  and  whether  it  is  composed  of  all  the 
magistrates  and  the  county  Judge,  or  of  three  commissioners, 
it  must  still  be  known  as  the  fiscal  court  and  these  commis- 
sioners must  be  elected  by  the  people. 
Citations:  Ky.  Con.,  sees.  144,  165;  Schedule,  sec.  1,  Ky.  Stats., 
sees.  1833,  1840;  Broaddus  v.  Broaddus.  10  Bush,  299;  Beard  v. 
City  of  Hopkinsville,  95  Ky.,  239;  O'Mahoney  v.  Bullock,  97 
Ky.,  774;  McTigue  v.  Com.,  99  Ky.,  66;  Pearce  v.  Mason  County, 
99  Ky.,  365;  Long  v.  Stone,  19  Ky.  Law  Rep.,  246;  Long  ▼.  Com.. 
18  Ky.  Law  Rep.,  176;  Ky.  SUts.,  sees.  2768,  2779,  3746,  1839, 
927;   City  of  I^uisville  y.  Wilson,  99  Ky.,  604;   Constitutional 
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Debates,  pp.  5748,  5749,  5949;  Williams  v.  Com.,  79  Ky.,  42; 
Hoffman  v.  Trustees,  18  Ky.  Law  Rep.,  302;  Wolfe  v.  McHargue, 
8S  Ky.,   251. 

JUDGE  GUPFY  delivebed  the  opinion  of  the  coubt. 

This  is  an  appeal  from  a  judgment  pf  the  Jeflferson  Oip- 
cuit  Court,  Chancery  division,  adjudging  that  the  county 
judge  and  all  the  justices  of  the  peace  in  Jefferson  county 
constitute  the  fiscal  court  of  said  county.  The  opinion  of 
the  trial  judge  contains  such  a  clear  statement  of  the  mat- 
ters involved  and  the  reasons  for  the  conclusions  reached 
that  we  copy  from  said  opinion  as  follows: 

"The  question  to  be  determined,  therefore,  is,  what  per- 
sons constitute  the  fiscal  court  of^  Jefferson  county?  In 
tracing  the  history  of  the  legislation  concerning  the  county 
in  this  respect,  it  is  unnecessary  to  go  back  of  the  act  of 
April  6,  1888,  as  amended  by  the  act  of  April 
9,  1890.  By  the  act  as  amended  there  was  erected 
a  Board  of  County  Commissioners  for  Jefferson  county, 
which  consisted  of  the  two  justices  of  the  peace  elected  as 
such  commissioners  by  their  associates  in  Jefferson  county 
outside  of  the  city  of  Louisville,  of  two  aldermen  of  the 
city  of  Louisville  elected  as  such  commissioners  by  the 
Board  of  Aldermen  of  the  city  of  Louisville,  and  of  three 
oouncilmen  of  the  city  of  Louisville  elected  as  such  com- 
missioners by  the  Board  of  Council  of  said  city,  presided 
over  by  the  county  judge.  This  board,  consisting  of  seven 
members  besides  the  county  judge,  transacted  the  fiscal  af- 
fairs of  the  county  up  to  within  a  short  time  ago.  It  is  now 
claimed  by  the  plaintiff  that  this  Board  of  Commissioners 
is  still  in  existence.  The  defendants  claim  that  the  act  of 
1888  is  repealed,  and  that  the  fiscal  affairs  of  the  county 
are  now  in  the  hands  of  the  fiscal  court,  consisting  of  the 
judge  of  the  county  court  and  the  justices  of  the  peace  of 
the  county,  as  provided  by  section  144  of  the  Constitution. 
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"The  city  of  Louisville  has  also  filed  its  answer  in  this 
case,  in  which  it  has  joined  in  the  prayer  of  the  petition. 
It  is  hardly  necessary  to  go  into  the  different  claims. of 
the  parties  in  detail,  as  I  deem  it  sufficient  to  treat  the 
question  as  a  single  question,  without  stating  more  partic- 
ularly the  claims  of  the  different  parties. 

"Section  144  of  the  Constitution  provides  as  follows: 

"  ^Counties  shall  have  a  fiscal  court,  which  may  consist 
of  the  judge  of  the  county  court  and  the  justices  of  the 
peace,  in  which  court  the  judge  of  the  county  court  shall 
preside,  if  present;  or  a  county  may  have  three  commis- 
sioners, to  be  elected  from  the  county  at  large,  who,  to- 
gether with  the  judge  6f  the  county  court,  shall  constitute 
the  fiscal  court.  A  majority  of  the  members  of  said  court 
shall  constitute  a  court  for  the  transaction  of  business.  But 
where,  for  county  governmental  purposes,  a  city  is  by  law 
separated  from  the  remainder  of  the  county,  such  commis- 
sioners may  be  elected  from  the  part  of  the  county  outside 
of  such  city.' 

"The  county  of  Jefferson  has  never  adopted  the  alterna- 
tive plan  of  commissioners  provided  by  section  144.  The 
fiscal  court,  as  contemplated  by  the  Constitution,  consists 
of  a  body  of  men  elected  in  the  first  place  by  the  people, 
but  who  are  not  selected  as  commissioners  by  the  people. 
If  the  act  of  1888'is  in  force,  the  question  is  at  once  set- 
tled. If,  however,  it  is  not  in  force,  there  are  other  ques- 
tions to  be  determined. 

"I  do  not  see  how  it  can  be  reasonably  contended,  how- 
ever, that  the  act  of  1888  is  now  in  force.  In  the  first 
place,  I  deem  it  inconsistent  with  section  144  of  the  Con- 
stitution, which  is  paramount  upon  all  subjects  therein 
treated.  That  section  expressly  says  that  the  county  shall 
have  a  fiscal  court,  and  goes  further  by  saying  what  p^r- 
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sons  shall  constitnte  that  conrt.  It  will  be  noticed  that 
the  Constitution  takes  up  the  questions  of  courts  in  de- 
tail. Beginning  with  section  109,  we  have  the  general 
heading  relating  to  the  judicial  department;  section  110 
takes  up  the  subject  of  the  Court  of  Appeals;  section  125, 
that  of  the  Circuit  Courts;  section  139,  that  of  Quarterly 
Courts;  section  140,  that  of  County  Courts;  section  142, 
that  of  Justices'  Courts;  section  143,  that  of  Police  Courts; 
section  144  treats  of  Fiscal  Courts.  By  the  act  of  October 
17,  1892  (Kentucky  Statutes,  section  1833),  the  Legis- 
lature passed  a  comprehensive  act  relating  to  fiscal  courts. 
That  section  expressly  provides  that  each  county  in  the 
Commonwealth  shall  have  a  fiscal  court,  which  shall  con- 
sist of  the  judge  of  the  county  court  and  the  justices  of 
the  peace  of  said  county  and  their  successors  in  office,  in 
which  court  the  judge  of  the  county  shall  preside,  if  pres- 
ent.   That  act  contains  this  provision: 

"  'That  where  the  fiscal  court  of  any  county  is  composed 
of  commissioners  under  a  special  act,  said  special  act  shall 
continue  in  force  until  the  first  Monday  in  January,  one 
thousand  eight  hundred  and  ninety-five,  after  which  the 
iiscal  court  of  said  county  or  counties  shall  be  constituted 
and  composed  of  the  judge  of  the  county  court  and  the 
justices  of  the  peace  and  their  successors  in  office.' 

"It  is  a  well-settled  rule  of  construction  in  Kentucky 
that,  where  there  has  been  a  revision  of  a  statute  law  upon 
a  given  subject,  it  will  be  regarded  as  containing  all  the 
statute  law  upon  that  subject,  and  as  repealing  any  of  the 
statutory  provisions  on  the  subject  omitted  from  the  new 
revision.  Broaddus  v.  Broaddus'  Heirs,  10  Bush,  109;  Long 
Treasurer,  v.  Stone,  Auditor,  19  Ky.  Law  Rep.,  246  [39 
S.  W.,  836]. 

'^ow  the  Legislature  has  here  taken  up  the  regulation 
of  the  county  fiscal  management,  and  has  enacted  a  corn- 
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plete  chapter  on  the  subject,  which  is  now  the  chapter  on 
fiscal  courts  in  the  Kentucky  Statutes;  and  under  the  prin- 
ciples laid  down  in  the  foregoing  authorities  I  do  not  see 
how  the  conclusion  can  be  avoided  thiBit  this  new  statute 
must  be  construed  and  intended  to  supersede  the  previous 
statutes  in  regard  to  the  fiscal  management  of  county  af- 
fairs. This  belief  is  strengthened  when  we  consider  sec- 
tion 144  of  the  Constitution  in  connection  with  the  act  of 
1892,  and  the  concluding  provision  of  said  act,  which  lim- 
its the  existence  of  the  old  fiscal  courts  of  the  county 
then  existing  under  special  acts.  Furthermore,  under  sec- 
tion 1  of  the  schedule  of  the  present  Constitution  it  is  ex- 
pressly provided  that  the  provisions  of  all  laws  which  are 
inconsistent  with  this  Constitution  shall  cease  upon  its 
adoption,  except  that  su<;h  laws  as  are  inconsistent  with 
the  provisions  of  the  Constitution  as  require  legislation 
to  enforce  them  shall  remain  in  force  until  such  legis- 
lation is  had,  but  in  no  event  for  a  longer  period  than  six 
years  after  the  adoption  of  the  Constitution,  unless  sooner 
amended  or  repealed  in  General  Assembly. 

"The  Constitution  was  adopted  September  28,  1891.  The 
limitation,  therefore,  expires  September  28,  1897.  So  that 
the  conclusion  seems  inevitable  that  in  any  event  the 
Board  of  County  Commissioners,  as  it  existed  under  the  act 
of  1888,  stands  repealed,  because  it  is  inconsistent  with 
the  constitutional  idea  of  a  fiscal  court,  and  the  Legisla- 
ture has  passed  the  act  of  1892,  reiterating  that  idea,  and 
carrying  out  the  provisions  of  the  schedule  above  referred 
to. 

"Referring  again  to  the  act  of  1892  (section  1834  of  the 
Kentucky  Statutes),  it  is  expressly  provided  that,  ^unless 
otherwise  provided  by  law,  the  corporate  powers  of  the 
several  counties  in  this  State  shall  be  exercised  by  the 
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fiscal  courts  thereof  respectively.'  Now,  it  has  been  con- 
tended that  the  Board  of  Commissioners,  under  the  a,ct  of 
1888,  is  a  fiscal  conrt,  within  the  meaning  of  the  act  of 
1892;  bat  that  contention  does  not  seem  sound  to  me,  for 
the  reason  that  section  1833,  the  opening  section  of  the  act 
of  1892,  practically  defines  the  fiscal  court  as  being  a  body 
<jonsisting  of  the  judge  of  the  county  court  and  the  justices 
of  the  peace  of  the  county.  Section  927  of  the  Kentucky 
Statutes  expressly  provides  that  the  fiscal  courts  of  the 
several  counties  are  empowered  to  buy  land,  when  the 
game  is  necessary,  for  the  purpose  of  erecting  thereon  pub- 
lic buildings,  such  as  court  houses,  clerks'  offices,  jails,  and 
work  houses.  Here  is  a  special  authorization  of  the  pur- 
chase of  property  to  build  a  court  house,  and  to  do  the 
very  things  which,  before  the  new  Constitution,  would 
have  to  be  done  by  the  Board  of  County  Commissioners  * 
under  the  act  of  1888. 

"Section  1840  provides  that  ^this  fiscal  court  shall  have 
jurisdiction  to  appropriate  county  funds  authorized  by  law 
to  be  appropriated;  to  erect  and  keep  in  repair  public 
buildings;  to  secure  a  sufficient  jail,  and  a  convenient  and 
comfortable  place  for  holding  court  at  a  county  seat;  to 
erect  and  keep  in  repair  bridges  and  other  public  struc- 
tures; to  regulate  and  control  the  fiscal  affairs  of  the  prop- 
erty of  the  county;  to  make  provisions  for  maintenance  of 
the  poor;  to  provide  a  poor  house  and  farm;  to  execute  all 
of  its  orders  consistent  with  law  and  within  its  jurisdic- 
tion, and  to  have  jurisdiction  of  all  such  matters  relating 
to  the  levying  of  taxes  as  is,  by  a  special  act,  now  confer- 
red on  the  county  court  and  courts  of  levy  and  claims/  It 
certainly  was  the  intention  of  the  Legislature,  in  making 
these  broad  provisions,  to  make  a  change  in  the  condition 
of  affairs  that  existed  under  the  act  of  1888.      The  only 
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question 'really  to  be  considered  is,  what  persons  consti- 
tute this  fiscal  court  contemplated  by  the  statute?  I  hare 
no  doubt  that  the  Constitution  and  the  act  of  1892  both 
contemplated,  certainly  after  September  28,  1897,  a  change 
in  the  management  of  the  county  fiscal  affairs.  Louisville 
&  N.  R.  R.  Co.  V.  Pendleton  Co.,  96  Ky.,  491  [29  S.  W.,  324]. 

^^Substantially  all  of  the  powers  that  were  vested  in  the 
Board  of  Commissioners  under  the  act  of  1888  are  now 
vested  in  the  statutory  fiscal  court,  and  that  is  necessarily 
implied,  if  implication,  however,  is  necessary,  as  the  provi- 
sion in  section  1833  of  the  KentucJiy  Statutes  expressly 
limits  the  life  of  all  such  special  bodies  to  the  first  Mon- 
day in  January,  1895. 

"It  is  contended,  however,  on  behalf  of  the  city,  that 
under  section  144  of  the  Constitution,  and  other  sections  of 
the  Kentucky  Statutes,  if  there  is  a  fiscal  court,  it  is  to 
consist,  of  the  county  judge  and  the  four  justices  of  the 
peace  who  live  in  Jefferson  county  outside  of  the  city  of 
Louisville.  This  argument  is  based  upon  the  final  clause 
of  said  section  144,  which  provides  as  follows:  'Where, 
for  county  governmental  purposes,  a  city  is  by  law  separ* 
ated  from  the  remainder  of  the  county,  such  commission- 
ers may  be  elected  from  the  part  of  the  county  outside  of 
said  city.*  Section  1851,  Kentucky  Statutes,  provides  as 
follows:  'Where,  for  county  governmental  purposes,  a  city 
is  by  law  separated  from  the  remainder  of  the  county,  that 
portion  of  the  county  outside  of  the  limits  of  said  city 
shall  be  deemed  the  county,  within  the  meaning  of  this 
act.'  It  is  argued  on  behalf  of  the  city  that,  under  this 
section  of  the  Constitution  and  the  Kentucky  Statutes,  we 
would  have  a  fiscal  court  composed  of  the  county  judge  and 
the  four  justices  of  the  peace  located  in  the  county,  who 
would  be  authorized  to  levy  tax  upon  the  property  within 
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the  city  of  Louisville,  and  that  the  city  would  thus  be  sub- 
jected to  a  tax  which  it  had  not  the  power  to  control  or 
levy,  and  that  it  would  not  be  represented  in  such  levy. 
The  difficulty  in  this  contention,  however,  is  that  it  implies 
the  power  of  the  Legislature  to  change  by  construction  the 
possible  meaning  of  the  Constitution.  The  Constitution 
nowhere  limits  the  meaning  of  the  term  ^county'  as  the 
statute  attempts  to  limit  it.  Under  the  contention  of  the 
city,  there  is  no  common  board,  composed  of  a  representa- 
tive of  the  city  fiUid  county,  which  can  levy  a  tax  for  the 
common  benefit  of  the  <iity  and  county.  The  trouble  seems 
to  arise  from  the  last  clause  of  section  144  of  the  Consti- 
tution, above  quoted.  As  originally  reported,  section  144, 
supra^  did  not  contain  the  last  clause  above  quoted.  The 
history  of  the  insertion  of  that  clause  is  found  on  page 
5748  of  the  Constitutional  Debates.  When  the  section 
was  read  as  altered,  the  question  was  raised  as  to  what  it 
meant.  Whereupon  Senator  Groebel,  of  Kenton  county, 
said:  'That  was  presented  by  me  in  the  committee,  and 
was  adopted  for  this  reason:  In  the  county  of  Kenton, 
the  city  of  Covington  is  wholly  separated  by  law  from  the 
remainder  of  the  county  with  reference  to  the  county  gov- 
ernment. We  have  two  county  seats,  and  the  part  of  the 
county  outside  of  the  city  is  as  separate  from  the  city  as  if 
we  were  two  counties.  The  city  of  Covington  pays  for 
maintaining  its  court  house  and  jail,  and  the  part  of  vhe 
county  outside  of  Covington  is  conducted  by  three  com- 
missioners, elected  on  the  part  of  the  county  outside  of 
Covington.  If  the  section  is  adopted  as  originally  pre- 
sented, the  city  of  Covington  would  vote  in  the  election  for 
the  county  commissioners  to  control  the  affairs  of  ihe 
county  outside  of  Covington,  in  which  the  city  has  no  in- 
terest whatever,  and  to  which  it  pays  not  one  cent.'    Mr. 
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Miller,  of  Lincoln  county,  thereupon  took  exceptions  to  the 
proposed  change,  and  its  possible  effect,  in  the  following 
language:  ^Thej  may  be  willing  to  tolerate  it  in  Coring- 
ton,  but  I  am  not  willing  to  tolerate  it.  There  may  be 
reasons  for  it  in  Kenton,  but  there  is  no  reason  for  it  in 
the  balance  of  the  State.  If  the  amendment  prevails,  there 
is  a  recognition  of  the  principle  and  power  to  separate 
counties  into  divisions  for  the  purpose  of  managing  the  fis- 
cal affairs  of  the  county.  In  other  words,  ipstead  of  having 
the  whole  fiscal  affairs  of  the  county  managed  under  one 
head,  you  may  separate  them,  and  have  that  portion  of  the 
county  which  lies  in  the  limits  of  the  city  managed  in  a 
way  different  from  the  outlying  districts.  That  is  a  mate- 
rial change  in  the  Constitution,  and  I  do  not  see  any  rea- 
son why  every  portion  of  the  fiscal  affairs  of  the  county 
should  not  come  under  the  same  management.  ...  I 
do  not  want  it  to  even  be  permissive.  I  do  not 
want  the  Tjegislature  authorized  to  do  this — if  this 
amendment  is  adopted,  I  hope  it  will  be  made  applicable 
to  Kenton  county  alone/  Whereupon  Mr.  Goebel  an- 
swered: 'If  you  have  not  a  separation  of  your  county  now, 
it' will  not  apply  to  your  county.'  Thereupon  the  contro- 
versy ended,  and,  although  Mr.  Miller  had  aptly  stated 
what  he  conceived  to  be  the  effect  of  the  amendment, 
which  is  substantially  the  argument  made  in  this  case,  still 
the  convention  seems  to  have  adopted  Mr.  Goebel's  expla- 
nation as  the  true  meaning  of  the  section  as  amended,  and 
that  it  would  not  apply  to  any  county  except  Kenton,  or  a 
county  organized  as  Kenton  county  was  organized," 

It  is  earnestly  insisted  for  appellants  that  section  2744, 
Kentucky  Statutes,  which  reads  as  follows:  *Tor  county 
governmental  purposes  a  city  of  the  'first  class  is  hereby 
separated  from  the  remainder  of  the  county  in  which  such 
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city  is  situated.  The  general  council  shall  provide  by  or- 
dinance suitable  appropriations  for  the  purpose  of  paying 
guch  city's  portion  of  all  expenses  common  to  both  such 
city  and  county,"  separated  the  city  of  Louisville  from  the 
balance  of  Jefferson  county,  for  governmental  purposes, 
and  devolved  upon  the  city  council  the  power  and  duty  to 
provide  for  paying  the  city's  portion  of  all  expenses  com- 
mon to  both  city  and  county;  and  it  is  also  insisted  that 
such  separation  is  authorized  by  the  latter  clause  of  sec- 
tion 144  of  the  Constitution,  quoted  in  the  opinion,  supra. 
We  do  not  think  that  said  section  can  have  the  effect 
contended  for,  even  if  such  separation  was  authorized  by 
the  latter  clause  of  section  144,  supra. 

We  have  read  with  care  the  very  able  briefs  discussing 
the  true  meaning  of  section  144,  and  we  are  of  opinion 
that  the  latter  clause  of  said  section  was  intended  by  the 
framers  of  the  Constitution  to  apply  to  such  counties  only 
as  has  two  county  seats,  and  in  which  the  city  was  in 
reality  separated  from  the  balance  of  the  county  for 
county  governmental  purposes.  If  at  the  time  any  county 
had  in  fact  two  county  seats,  and  the  city  was  separated 
from  the  balance  of  the  county,  as  indicated  in  said  sec- 
tion, the  clause  under  consideration  would  apply  to  such 
counties.  We,  however,  deem  it  unnecessary  to  now  de- 
termine whether  or  not  there  was  in  reality  any  county  in 
the  condition  described  in  the  latter  clause  of  the  section, 
supra.  But,  be  that  as  it  may,  we  are  clearly  of  the  opin- 
ion that  the  city  of  Louisville  was  not  so  separated  from 
the  residue  of  Jefferson  county.  We  are  further  of  the 
opinion  that  the  section  relied  on  does  not  authorize  the 
liOgislature  to  so  separate  any  city  from  the  residue  of 
the  county.  The  mere  fact  that  at  the  time  of  the  adop- 
tion of  the  Constitution  there  was  a  statute  providing  for 
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the  levy  and  collection  of  a  portion  of  the  county  taxes  by 
city  authority,  and  another  portion  by  the  county  authori- 
ties outside  of  the  city,  did  not  constitute  a  separation  of 
the  city,  from  the  county  for  county  governmental  pur- 
poses. It  results  from  the  foregoing,  that  we  are  of  the 
opinion  that  the  fiscal  court  of  Jefiferson  county  is  composed 
of  the  county  judge  and  the  eight  justices  of  the  peace  of 
Jefferson  county. 

The  judgment  appealed  from  is  therefore  affirmed* 

The  whole  court  sitting. 


CjlSE   77— mandamus   TO    PAY    COUNTY   WARRANT— Mat  !•. 

Cooper  Y.  Wait,  Treasurer. 

▲PPBAL    FBOM    PULASKI    CTBCUJT   OOXTKr. 

1.  Statutes — ^Repeal  of — Spextial  Act  REiATmo  to  CZi^ncs  Aoaihst 

Pulaski  CouNTY.-^The  act  of  April  22, 1890,  requiring  th«  county 
treasurer  of  Pulaski  county  to  pay  county  warrants  in  the 
numerical  order  in  which  «they  were  presented  was  repealed  by  the 
act  embodied  *in  the  Kentucky  Statutes  relating  to  the  admin- 
istration of  county  finances. 

2.  County  Claims — Order  of  Payment. — It  Is  the  duty  of  the  county 

treasurer  to  pay  in  the  order  of  their  presentation  warrants  is- 
sued for  county  claims  for  the  current  year  out  of  the  funds 
in  his  hands  arising  from  the  levy  of  such  year  in  preference 
to  warrants  issued  for  claims  arising  in  former  years. 

0.  H.  WADDLE  for  the  appellant. 

1.  The  special  act  of  April  22,  1S90,  requirtng  county  treasurer  of 

Pulaski  county  to  pay  warrants  in  their  numerical  order  was 
not  repealed  either  by  the  adoption  of  the  new  Constitution  or  by 
the  adoption  of  the  act  regulating  the  administration  of  county 
finances. 

2.  Bven  if  the  act  of  April  22,  1S90,  has  been  repealed,  it  was  never- 

theless the  duty  of  the  treasurer  to  pay  appellant's  warrant  oat 


Digitized  by 


Google 


Vol.  106] JANUARY  TERM,  1899.     . 629 

Cooper  V.  Wait,  Treasurer. 

of  the  funds  in  his  hands  at  the  time  the  application  foV  a 
mandamus  was  made. 
Citations:  Ky.  Con.,  sec.  60,  and  sec.  1  of  the  schedule;  Ky.  Stats., 
sees.  931,  18S2;  Blacls  on  Interpretation  of  Laws,  vol.  — ;  23 
Am.  &  Eng.  Ehicy.  of  Law,  4S9;  Saul  v.  His  Creditors,  16  Am. 
Dec,  212;  Bruce  v.  Schuyler,  46  Am.  Dec,  448;  Carver  v.  Smith, 
46  Am.  Reps.,  210;  Brown  v.  Miller,  4  J.  J.  Mar.,  474;  Com.  v. 
Mason,    82   Ky.,    256. 

G.  W.  SHADOAN  roB  the  appeixee. 

The  funds  in  the  hands  of  the  treasurer  oame  solely  from  the 
levy  and  collection  of  taxes  for  county  purposes  for  the  year 
1898.  The  levy  was  laid  for  the  purpose  of  paying  the  claims 
laid  by  the  fiscal  court  for  that  year  and  until  all  of  such  claims 
have  been  paid  he  can  not  apply  these  funds  to  any  other  pur- 
pose. Ky.  Stats.,  sees.  1882,  931;  Ky.  Con.,  sec.  157.  The  spec- 
ial acts  of  18S5,  1886,  and  1890  have  been  repealed.  Ky.  Stats., 
art.  1,  ch.  34. 

JUDGE  GUFFY  delivebed  the  opinion  of  the  court. 

It  appears  from  this  record  tl^at  appellant  was  the 
county  school  superintendent  for  Pulaski  county,  and  that 
at  the  April  term,  1897,  of  the  fiscal  court  of  Pulaski 
county  the  following  order  was  entered : 

'*It  is  ordered  by  the  court  that  J.  S.  Oooper  be,  and 
he  hereby  is,  allowed  the  sum  of  one  thousand  fifty^wo 
and  xx-100  dollars,  payable  out  of  the  county  treasury  for 
salary  for  1896. 
"f  1,052.  N.  L.  Barnett,  Clerk  F.  C.  P.  Cr 

It  is  agreed  that  said  order  was  presented  to  J.  A.  Mc- 
Gee,  Treasurer,  April  30,  1897,  and  numbered  994,  and  pay-' 
ment  refused  for  the  reason  that  the  treasurer  had  no 
funds;  but  he  indorsed  the  same  as  follows:  "No.  994. 
April  30,  '97.  J.  A.  McGee,  Treas."  It  is  further  agreed 
that  the  appellee  is  the  successor  of  said  McGee  in  the  of- 
fice of  treasurer,  and  that  both  of  them  kept  a  memoran- 
dum of  the  claims  presented  to  them  in  the  order  of  their 
presentment,  and  indorsed  on  the  back  of  the  warrants 
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presented  for  payment  that  were  not  paid  for  the  want  of 
funds  the  number  showing  the  numerical  order  in  which 
the  claims  were  presented  and  payment  demanded;  and  the 
number  994  on  the  claim  in  controversy  shows  the  numeri- 
cal order  in  which  said  warrant  was  presented  for  pay- 
ment, according  to  the  memorandum  kept  by  the  then 
treasurer,  McGee.  It  is  further  agreed  that,  since  the 
appellee  entered  into  office,  he  has  received,  and  had  at 
the  time  of  the  institution  of  this  suit  in  his  hands,  from 
the  general  revenues  of  the  county,  the  sum  of  f8,879.90, 
which  should  be  used  and  paid  out  by  him  on  the  claims 
allowed  by  the  fiscal  court,  certified  by  th«  clerk,  includ- 
ing the  character  of  claim  of  plaintiff  herein  referred  to. 
It  is  further  agreed  that  the  funds  in  the  hands  of  appel- 
lee, as  treasurer,  were  paid  to  him  by  the  sheriff  of  the 
county  from  collection  of  the  county  levy  made  for  the 
year  1898,  and  that  there  are  no  funds  in  the  hands  from 
collections  for  either  the  year  1896  or  1897;  and  that  there 
are  no  available  means  out  of  which  to  pay  plaintiff's 
claim,  except  the  funds  now  in  defendant's  hands.  And 
it  is  further  agreed  that,  if  appellant  is  entitled  to  have 
his  claim  paid  out  of  the  revenues  of  the  county  collected 
and  paid  into  the  treasury  in  the  numerical  order  in  which 
it  was  allowed  by  the  court  or  presented  to  and  demanded 
of  the  treasurer,  he  is  entitled  to  have  the  same  paid 
'by  the  defendant  out  of  the  aforesaid  funds  in  his  hands; 
the  said  funds  now  being  available  for  the  payment  of 
the  same,  and  the  said  claim  being  entitled  to  be  paid 
therefrom,  numerically  considered.  It  is  also  agreed  that 
the  appellant  had  demanded  of  the  appellee  payment  of  the 
said  claim,  with  interest  from  the  30th  of  April,  1897, 
until  paid,  and,  that  being  refused,  demanded  payment  of 
the  principal,   which   was  also   refused.       It  is  further 
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agreed  that  there  are  outstanding  claims  against  the 
county,  allowed  for  expenditures  for  the  year  1898, 
amounting  to  more  than  the  above  amount  of  money  in 
appellee's  hands,  and  that  the  holders  of  the  claims  for 
the  year  1898  are  claiming  that  they  are  entitled  to  have 
their  claims  paid  by  appellee  in  preference  to  the  claim  of 
appellant 

The  appellant  sought  in  this  action,  upon  the  agreedf 
facts,  to  obtain  a  mandamus  from  the  circuit  court  of  Pu- 
laski county,  ordering  and  directing  the  treasurer  to  pay 
his  claim.  Upon  final  hearing,  the  court  adjudged  that 
the  plaintiff  is  not  entitled  to  the  specific  relief  prayed  for 
in  the  petition,  and  adjudged  that  the  cause  be,  and  the 
same  is  hereby,  dismissed;  and  it  was  further  adjudged 
that  the  defendant,  George  W.  Wait,  treasurer,  pay  the 
claims  allowed  for  each  fiscal  year  out  of  the  revenues 
levied  and  collected  and  paid  to  him  for  such  year;  and 
the  court  construes  the  order  of  the  fiscal  court  for  a  levy 
of  the  taxes  for  1898  as  a  levy  made  to  pay  thp  current  ex- 
penses for  said  year;  and  it  was  further  adjudged  that  the 
claims  allowed  and  certified  each  year  should  be  paid  out 
of  the  revenue  for  such  year  in  the  numerical  order  in 
which  the  same  are  presented  to  him  and  payment  demand- 
ed; and  it  is  further  adjudged  that  the  act  of  April  22, 
1890,  is  repealed,  and  no  interest  is  payable  upon  certifi- 
cates of  county  indebtedness.  To  all  of  which  judgment 
appellant  excepted,  and  prayed  an  appeal  to  this  court, 
which  was  granted. 

It  is  the  contention  of  appellant  that  the  acts  of  April, 
1885,  1886,  and  1890,  required  the  treasurer  to  pay  the 
claim  heretofore  referred  to. 

It  is  the  contention  of  appellee  that  said  acts  were  re- 
pealed by  the  Kentucky  Statutes,  and  in  this  contention 
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we  concur.  Chapter  52,  Kentucky  Statutes,  containg  the 
general  law  regulating  the  collection,  levy,  and  disburse- 
ment  of  county  funds,  and,  under  the  well-settled  rules  of 
construction,  operated  to  repeal  the  special  acts  hereto- 
fore referred  to.  It  will  be  seen  that  the  claim  in  contro- 
versy was  payable  out  of  the  revenue  of  the  county  to  be 
collected  prior  to  1898,  and  that  the  revenues  collected  for 
the  year  1898  were  levied  for  purposes  exclusive  of  appel- 
lant's claim;  and  it  seems  to  us  that,  under  the  provisions 
of  section  180  of  the  Constitution  of  the  State,  the  revenue 
levied  and  collected  for  current  expenses  for  the  year  1898 
could  not  be  legally  applied  to  the  payment  of  appellant's 
claim.  If  the  revenues  intended  to  be  applied  to  the  pay- 
ment of  appellant's  claim  should  not  be  available  for  that 
purpose,  it  would  be  the  duty  of  the  fipcal  court  to  make 
other  provisions  for  the  payment  thereof. 

We  do  not  deem  it  necessary  to  determine  the  question 
as  to  whether  or  not  appellant  will  be  entitled  to  recover 
interest  upon  his  claim  after  the  time  it  was  legally  due 
and  payable.  In  our  opinion,  he  could  not  demand  from 
the  treasurer  interest,  because  there  is  no  law  requiring 
the  treasurer  to  pay  interest.  Whether  it  be  the  legal 
duty  of  the  fiscal  court  to  provide  for  the  payment  of  inter- 
est is  a  question  not  before  us,  and  therefore  not  decided. 

Judgment  denying  the  mandamus  prayed  for  is  affirmed. 
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Case    78— INDICTMENT   FOR    VIOLATING   LONG    AITO    SHORT  nu  808 

HAUL    STATUTE— May    20. 

Louisville  &  Nashville  Railroad  Company  v. 
Commonwealth. 

APPEAL  PBQM    MABION    CIBCUIT    COURT. 
COWSTITtJTIONAL      LaW — ^LONG     AND      SHORT     HaUL — COMPETITION      AT 

.  Terminus  of  Long  Haul. — Competition  at  the  terminus  of  the 
long  haul  does  not  prevent  the  carriage  from  heing  "under  sub- 
stantially similar  circumstances  and  conditions"  within  the 
meaning  of  that  language  in  section  218  of  the  Constitution. 
(The  principles  .of  the  case  L.  &  N.  R.  R.  Co.  v.  Com.,  reported 
in  104,  Ky.,  226,  reaffirmed.)     ^ 

WILLIAM  LINDSAY  and  WALKER  D.  HINES  fob  the  appeijlant. 
(H.  W.  BRUCE  AND  B.  W.  HINES  of  counsel.) 

1.  Cost  of  transportation   can  not  be  ascertained   or  serve  as   the 

basis  for  milking  rates;  they  are  necessarily  controlled  and  de- 
termined by  commercial  conditions.  In  re  L.  &  N.  R.  R.  Co., 
1  I.  C.  C.  Rep.,  63;  Foot  v.  Railroad  Co.,  N.  Y.  Ry.  Com.  Rep., 
1884,  voL  1,  p.  104;  s.  c.  21  Am.  &  Eng.  R.  R.  Cases,  63;  Int. 
Com.  Com.  v.  B.  &  O.  R.  Co.,  43  Fed.  Rep.,  37;  C,  N.  O.  &  T. 
P.  Ry.  v.  Int.  Com.  Com.,  162  U.  S.,  184;  T.  &  P.  Ry.  v.  Int. 
Com.  Com.,  162  U.   S.,  197. 

2.  The  Kentucky  long  and  short  haul  law,  as  formerly  construed 

by  a  majority  of  this  court,  amounts  to  an  ai1>itrary  and  sweep- 
ing prohibition  of  legitimate  traffic. 

3.  The  competitive  traffic  involved  in  this  case  is  perfectly  legiti- 

mate, and  any  arbitrary  Interference  with  the  right  of  the  rail- 
road company  to  engage  in  it  can  not  be  valid  as  an  exercise  of 
the  police  power.  Tiedeman's  Lim.  of  Police  Power,  pp.  45, 
184,  194,  196,  197,  198  and  593;  Black's  Con.  Law,  p.  73;  Mugler 
V-  Kansas,  123  U.  S.,  623;  Lawton  v.  Steele,  152  U.  S.,  133;  Burn- 
side  V.  Lincoln  County  Court,  86  Ky.,  423;  Plessy  v.  Ferguson, 
163  U.  S.,  537;  Ohio  Valley  Ry.'s  Receiver  v.  Lander,  20  Ky. 
Law  Rep.,  913. 
4  Such  an  arbitrary  interference  with  the  railroad  company's  right 
to  engage  in  a  legitimate  traffic  deprives  it  of  its  property 
without  due  process  of  law,  and  denies  it  the  equal  protection  of 
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the  law.  In  re  Jacob's  98  N.  Y.,  98;  C.  M.  &  St.  P.  Ry.  Co.  i. 
Minnesota,  134  U.  S.,  418;  Ex  parte  Koehler,  23  Fed.  Rep.,  529. 

5.  And  likewise  impairs   the  obligatioh  of  the  appellant's  charter 

contract.     Gooley's  Con.  Lim.  (5th  ed.),  p.  712. 

6.  And  likewise  interferes  unlawfully  with  Interstate  commerce. 

7.  The  proper  construction  of  the  long  and  short  haul  law  diacusaed. 

(a)  Construed  according  to  the  reasonable  and  natural  mean- 
ing of  the  words  used,  and  giving  effect  to  every  part  of  the 
section,  it  can  not  prohibit  charging  more  for  a  short  than  for 
a  long  haul,  where  the  less  charge  for  the  long  haul  is  necessi- 
tated   by   controlling   and    unavoidable    competition. 

(b)  This  construction  is  demanded  by  the  fact  that  it  was  the 
settled  construction  of  the  same  language  in  the  Interstate  Com- 
merce Act  at  the  time  that  identical  language  was  adopted  as  the' 

.    law  of  Kentucky. 

In  re  L.  &  N.  R.  R.  Co.,  1  I.  C,  C.  Rep.,  31;  Mo.  Pac.  Ry.  Co.  ▼. 
T.  &  P.  Ry.  Co.,  31  Fed.  Rep.,  8©2;  Ex  parte  Koehler,  31  Fed. 
Rep.,  315;  Com.  v.  Bush,  2  Duv.,  264;  Int.  Com.  Com.  v.  Ala. 
Midland  Ry.  Co.,   168   U.   S.,   144. 

(c)  This  construction  is  required  by  the  obvious  purposes  ot 
the  law,  and  is  the  only  construction  which  would  accomplish 
all  of  those  purposes. 

(d)  This  construction  is  also  required  on  account  of  the  in- 
jurious consequences  which  would  result  from  any  other  con- 
struction. 

Tick  Wo  V.  Hopkins,  118  U.  S.,  356;  City  of  Baltimore  v. 
Radecke,   49  Md.,   217. 

8.  The  construction  thus  contended  for  will  give  the  law  its  full 

effect,  and  will  wholly  prevent  the  unjust  discriminations  it 
was  Intended  to   reach. 

9.  The  construction  contended  for  has  been  repeatedly  adopted  by 

the  Federal  Courts,  including  the  Supreme  Court,  and  the  con- 
trary construction  has  no  authority  to  support  it.  M.  P.  Ry. 
Co.  V.  T.  &  P.  Ry.  Co.,  31  Fed.  Rep.,  820;  Ex  parte  Koehler,  31 
Fed.  Rep.,  315;  Int.  Com.  Com.,  v.  A.  T.  &  S.  F.  R.  Co.,  50  Pfed. 
Rep.,  296;  Int.  Com.  Com.  v.  Ala  Midland  Ry.  Co.,  G9  Fed.  Rep., 
227;  s.  c.  In  Circuit  Court  of  Appeals,  71  Fed.  Rep.,  715;  Int 
Com.  Com.  v.  L.  &  N.  R.  R.  Co.,  73  Fed.  Rep.,  409;  T.  ft  P.  Ry. 
Co.  V.  Int.  Com.  Com.,  162  U.  S.,  197;  Int.  Com.  Com.  v.  Ala. 
Mid.  Ry.  Co.,  168  U.  S..  144;  Brewer  v.  Cent,  of  Ga.  Ry.  Co.. 
84  Fed.  Rep.,  258;  Int.  Com.  Com.  v.  W.  &  A.  R.  Co..  88  Fed. 
Rep.,  186;  Int.  Com.  Com.  v.  W.  &  A.  R.  Co.,  decided  by  U.  S. 
Circuit  Court  of  Appeals  for  5th  District  at  its  November  term, 
1898,  but  not  yet  reported. 
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W.    S.   TAYLOR.    ATTORNBY-GBNERAL.   H.    W.    RIVES    and   M. 
H.  THATCHER  fob  the  appellee. 

(Briefs  not  in  the  record,) 

(From  the  Judgment  in  this  case,  a  writ  of  error  was  pros- 
ecuted to  the  Supreme  Court  of  the  United  States  and  at  the 
October  term  of  1901  the  judgment  herein  was  affirmed.) 

JUDGE  HOBSON  delivered  the  opinion  op  the  court. 

Section  218  of  the  Constitution  is  as  follows:  "It  shall 
be  unlawful  for  any  person  or  corporation  owning  or  oper- 
ating a  railroad  in  this  State,  or  any  common  carrier,  to 
charge  or  receive  any  greater  compensation  in  the  aggre- 
gate  for  the  transportation  o(  passengers  or  of  property 
of  like  kind,  .under  substantially  similar  circumstances 
and  conditions,  for  a  shorter  than  for  a  longer  distance 
over  the  same  line,  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance;  but  this  shall  not  be 
construed  as  authorizing  any  common  carrier,  or  person,  or 
corporation  owning  or  operating  a  railroad  in  this  State 
to  receive  as  great  compensation  for  a  shorter  as  for  a 
longer  distance:  Provided^  that  upon  application  to  the 
railroad  commission  such  common  carrier,  or  person  or 
corporation  owning  or  operating  a  railroad  in  this  State, 
may,  in  special  cases,  after  investigation  by  the  commis- 
sion, be  authorized  to  charge  less  for  longer  than  for 
shorter  distances,  for  the  transportation  of  passengers  or 
property;  and  the  commission  may,  from  time  to  time,  pre- 
scribe the  extent  to  which  such  common  carrier,  or  per- 
son, or  corporation,  owning  or  operating  a  railroad  in  this 
State  may  be  relieved  from  the  operation  of  this  section." 

To  carry  the  above  into  eiTect,  the  General  Assembly 
enacted  the  following  statute: 

*'If  any  person  owning  or  operating  a  railroad  in  this 
State,  or  any  common  carrier,  shall  charge  of  receive  any 
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quoted.  It  is  earnestly  argued  for  appellant  that  the 
transportation  is  not  under  substantially  similar  circum- 
stances and  conditions  when  competition  exists  at  one 
point  and  not  at  anothei'  and  we  are  referred  to  numeroua 
decisions  of  the  Federal  courts  so  holding. 

On  the  other  hand,  it  is  contended  for  the  State  that 
to  adopt  this  construction  is  to  emasculate  the  section, 
and  depriye  it  of  all  practical  oi)eration  and  effect. 

The  precise  question  thus  presented  was  determined  by 
this  court  in  the  case  of  L.  &  N.  B.  B.  Co.  v.  Com.,  104 
Ky.,  226  [46  S.  W.,  707;  47  S.  W.,  210,  598],  where  the  con- 
struction of  the  section  adopted  by  appellee  was  sus- 
tained. We  are  urged  to  overrule  that  case;  but  it  was 
fully  considered,  and  then  reconsidered  by  the  whole 
court,  and  we  are  disinclined,  with  substantially  no  new 
light  upon  the  question,  to  set  aside  the  conclusion  of  the 
court  reached  then  after  so  mature  deliberation. 

It  is  insisted  for  appellant  that  this  construction  of  the 
section  makes  it  an  arbitrary  interference  with  the  right 
of  appellant  to  engage  in  competitive  traffic,  depriving  it 
of  its  property  without  due  process  of  law,  denying  it 
the  equal  protection  of  the  law,  impairing  the  obligation 
of  its  charter  contract,  and  unlawfully  interfering  with 
interstate  commerce.  All  of  these  objections  may  be  con- 
sidered together. 

A  railroad  is  only  an  improved  modern  highway.  It 
must,  of  necessity,  be  subject  to  public  control,  like  its 
predecessor,  the  turnpike;  for  the  industry  and  commerce 
of  the  country  are  dependent  upon  it.  To  hold  that  only 
railroad  men  understand  rates,  or  that  they  shall  be  al- 
lowed alone  to  fix  the  rates,  and  that  no  tribunal  can  re- 
view their  decision  as  to  what  rates  are  reasonable,  is  to 
put  in  their  hands  a  power  dangerous  to  the  welfare  of  the 
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community,  and  utterly  out  of  keeping  with  the  doctrine 
that  they  are  public  agencies,  and  so  have  the  right  to  ap- 
propriate to  their  use  the  property  of  the  citizen  against 
his  consent  upon  making  him  just  compensation.  It  has 
been  notorious  that  railroad  fnanagers  have,  by  dis- 
crimination in  favor  of  certain  shippers  or  a  given  locality, 
brought  ruin  to  others.  It  was  the  aim  of  the  Constitu- 
tion to  require  the  railroads  in  the  State  to  treat  all  local- 
ities fairly  and  with  equality;  but,  as  differences  of  con- 
ditions ever  varying  would  constantly  arise,  it  prescribed 
no  fixed  rule,  but  created  a  tribunal  to  act  as  umpire  be- 
tween the  railroads  and  the  people,  and  decide  when  and 
to  what  extent  a  greater  charge  might  be  made  for  a  short 
than  for  a  long  haul  under  like  circumstances  and  condi- 
tions, with  full  power  in  special  cases  "from  time  to  time 
[to]  prescribe  the  extent  to  which  such  common  carrier, 
or  person,  or  corporation  owning  or  operating  a  railroad 
in  this  State  may  be  relieved  from  the  operations  of  this 
section."  It  is  not  confined  in  its  power  to  each  shipment 
as  it  may  be  made,  but  may  prescribe,  from  time  to  time, 
a  suspension  of  the  section  on  freight  of  a  given  character 
between  given  points,  as  the  public  interest  and  the  ends 
of  justice  may  require. 

We  are  unable,  to  see  that  as  yet  any  right  of  appellant 
has  been  invaded,  or  that  it  has  any  just  cause  of  com- 
plaint. If  it  be  true  that  the  public  interests  require  the 
discrfmination  in  rates  shown  in  this  case,  and  that  no 
injustice  has  really  been  done,  it  may  be  that  upon  pre- 
seniation  of  the  facts  to  the  Railroad  Commission  it 
JSfonld  allow  the  rates  to  stand,  and  make  an  order  ex- 
onerating appellant  from  the  operation  of  the  section. 

It  does  not  appear  that  appellant  has  presented  its  case 
to  the  Railroad  Commission,  and  we  infer  that  it  has  not 
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done  so  from  the  fact  that  this  case  seems  to  have  been 
specially  prepared  to  present  these  questions  here,  and 
there  is  no  reference  to  a  similar  effort  before  the  Bail- 
road  Commission.  Although  the  Commission  refused  to  ex- 

,  onerate  appellant  on  the  "evidence  it  had  before  it,  it  does 
not  follow  that  it  would  still  refuse  to  do  so  if  proper  evi- 
dence was  offered.  It  represents  the  whole  State,  includ- 
ing the  railroad  and  its  stockholders  as  well  as  other  peo- 
ple, and  has  always  shown  a  laudable  zeal  for  the  interest 
of  the  entire  State.  The  power  to  determine  this  matter 
must  be  vested  somewhere,  and,  the  Constitution  having 
created  a  special  tribunal  for  this  purpose,  we  can  not  see 
that  its  provisions  are  subject  to  any  of  the  objections 
raised  by  appellant. 

If  the  railroad  companies  are  not  to  be  allowed  to  have 

.  exclusive  control  over  the  rates  for  the  long  and  short 
haul,  and  the  sole  right  to  determine  when  competition 
exists,  and  to  what  extent,  special  rates,  for  this  rea- 
son, may  be  given,  we  do  not  see  any  more  just  arrange- 
ment that  can  be  made  than  the  selection  of  an  im- 
partial tribunal  to  hear  and  determine  the  matter.  Since 
Adam's  first-born  dyed  his  hands  in  his  brother's  blood, 
self-interests  have  warped  and  controlled  human  judg- 
ment. However  honest  and  faithful  railroad  managers 
may  be,  they  necessarily  look  first  to  the  interests  of  those 
they  serve;  and  no  principle  of  constitutional  law  is  vio- 
lated when  the  State,  which  has  created  these  agencies  for 
the  public  service,  creates  an  impartial  tribunal  to  prevent 
their  great  powers  from  being  used  to  build  up  certain 
favored  ones  at  the  expense  of  others. 

Counsel  for  appellant  in  effect  concede  in  their  brief 
that  the  State  may  prevent  unjust  discrimination,  and  that 
if  appellant's  rates  are  judicially  determined  not  to  be  rea- 
sonable, it  may  then  be  punished. 
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Their  argument,  in  effect,  is  that  appellant  may  be  pun- 
ished under  the  section  of  the  Constitution,  although  its 
rates  are  reasonable,  and  the  discrimination  is  made  nec- 
essary by  competition  in  trade  over  which  it  has  no  control. 
This  assumes  that  the  Railroad  Commission  will  allow  the 
interests  of  the  State  to  suffer  from  an  unjust  rule,  or  that 
it  will  do  injustice  to  appellee.  We  c€in  not  see  that  a  jury 
is  better  qualified  to  pass  on  the  reasonableness  of  a  rate 
than  a  skilled  commission,  nor  is  it  by  any  means  sure  that 
a  trial  by  jury  would  be  in  practice  any  more  satisfactory 
to  appellee.  It  is  true,  the  Commission  may  make  mis- 
takes; but  we  see  no  reason  for  the  apprehension  that 
an  impartial  tribunal  will  err  more  to  the  prejudice 
of  one  of  the  parties  to  a  controversy  than  that 
party  might  himself  to  the  prejudice  of  the  other,  if  the 
solution  of  the  question  were  left  to  hini  alone.  It  may  be 
the  Commission,  on  the  complaint  referred  to,  from  the  evi- 
dence before  it,  concluded  that  the  rate  to  Louisville  was 
as  large  as  it  should  be  to  afford  a  fair  compensation  for 
the  haul  to  Lebanon,  or  that  the  competition  with  another 
railroad  in  the  State  did  not  justify  the  discrimination  in 
favor  of  Elizabethtown.  If  it  erred  in  any  of  its  conclu- 
sions, it  has  power,  from  time  to  time,  on  further  evidence, 
and  a  fuller  hearing,  to  make  such  orders  as  the  ends  of 
justice  may  require;  and.,  if  the  State  may  control  the  mat- 
ter at  all,  we  can  not  see  that  the  plan  proposed  is  unfair, 
or  in  excess  of  the  rightful  police  power  of  the  State. 

It  is  urged  that  this  construction  of  the  Constitution 
will  allow  coal  and  other  freights  from  without  the  State 
to  be  shipped  cheaper  than  they  can  be  hduled  to  the  same 
point  if  shipped  within  the  State,  as  under  the  interstate 
commerce  act,  competition  is  held  to  exclude  the  carrier 
from  the  long  and  short  haul  clause.    The  Constitutional 

[41] 
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Convention  no  doubt  had  just  such  consi<ierationB  in  mind 
when  it  gave  the  Bailroad  Commission  the  plenary  powers 
conferred  on  it  as  above  explained.  It  is  the  duty,  and 
no  doubt  will  be  the  pleasure  of  the  Bailroad  Commission 
to  so  regulate  the  matter  that  no  injustice  shall  be  done 
any  industry  in  the  State,  and  the  true  interests  of  the 
Commonwealth  as  a  whole  shall  be  promoted. 

The  Interstate  Commerce  Act,  under  the  Construction 
that  has  been  given  it,  has  proved  a  sore  disappointment 
to  many  ot  its  friends. ^  The  subject  is  new.  That  act 
was  an  experiment.  The  provision  of  our  Constitution  is 
an  experiment  in  another  direction.  The  subject  is 
one  of  great  difficulty,  and,  if  experience  does  not  find  oar 
I)rovision  to  bring  just  results,  it  may  lead  to  that  sys- 
tem which  will  do  justice  to  all,  and  biing  these  intricate 
questions  to  a  just  and  fair  settlement.  -  Judgment  af- 
firmed. 

CHIEF  JUSTICE  HAZELRIGG  and  JUDGES  DuRBLLB  ajto  BUR- 
NAM   DISSENTING. 

CHIEF  JUSTICE  HAZEJLRIGG'S  dissenting  opinion. 

It  is  not  disputed  that,  at  the  time  of  the  incorporation 
of  the  long  and  short  haul  clause  of  the  act  of  Congress 
into  the  Kentucky  Constitution  of  1891,  the  settled  con- 
struction of  the  clause  by  the  tribunals  charged  with  its 
enforcement,  as  well  as  the  construction  of  the  same 
clause  by  the  federal  courts  theretofore  called  on  to  con- 
strue it,  was  the  same  as  was  subsequently  adopt- 
ed by  the  Supreme  Court  of  the  United  States. 
When  this  court,  therefore,  came  to  construe  the 
clause,  it  had  before  it  the  decision  of  the 
question  at  issue  by  the  Supreme  Court  of  the  United 
States  and  the  decisions  of  numerous  federal  courts, 
all  agreeing    that  eomj^etition  was  a  controlling  factor  in 
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the  adjustment  and  regulation  of  rates,  and  that  its  pres- 
ence and  influence  conspired  to  make  the  ^^circumstances 
and  conditions"  of  shipments  substantially  dissimilar  from 
shipments  where  such  competition  did  not  exist.  I  insist- 
ed then,  as  I  do  now,  that  it  ought  to  have  'been  assumed 
as  indisputable  that,  when  the  framers  of  our  Constitution 
took  the  pains  to  copy  the  federal  law  on  the  subject  in- 
volved, they  expected  the  same  construction  to  be  put  on 
the  borrowed  language  as  had  theretofore  been  put  on  the 
law  from  which  they  borrowed.  Indeed,  the  ordinary  rules 
of  construction  required  the  adoption  of  the  views  of  those 
courts  which  had  already  construed  the  law  when  we  in- 
corporated it  into  our  law.  \  This  court  has  again  and 
again  announced  the  principle  that,  by  borrowing  the  law. 
from  a  given  source,  we  borrow  its  construction  as  well. 
Instead  of  departing  from  this  settled  rule,  there  are 
controlling  and  peculiar  reasons  aflTecting  the  regulation 
of  common  carriers  why  the  principle  adverted  to  should 
be  adhered  to.  The  carriers  to  whom  the  law  was  to  be 
applied  were  in  the  main  interstate  carriers,  and  were  mak- 
ing their  shipments  into  and  out  of  the  State  under  traffic 
rates  adjusted  to  meet  the  construction  of  the  long  and 
short  haul  clause  by  the  federal  courts. 

Our  lawmakers  must  have  foreseen  that  the  same  law 
should  control  all  classes  of  shipments,  else  there  was 
danger  of  gross  discrimination  against  the  interests  of 
oar  own  people.  The  question  concretely  put  before  them 
was,  shall  the  mine  owners  of  Jellico,  Tenn.,  have  access 
to  the  trade  centers  of  the  State  of  Kentucky  at  the  cheap 
competition  rate,  while  the  output  of  mines  at  Jellico, 
Ky.,  a  few  hundred  yards  off,  shall  be  limited  to  the  local 
demand,  and  be  shut  out  of  the  larger  market,  because  of 
the  higher  and  non-competitive  rates?     The  answer  was 
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saeh  as  it  ought  to  have  been. '  The  lawnnakers  agreed  to 
adopt  even  the  ambiguous  and  awkward  phraseology  of 
the  federal  (the  interstate)  law,  to  the  end  that,  whatever 
might  be  the  construction  of  the  law,  at  least  it  must, 
according  to  well-settled  rules,  be  the  same  construction, 
whether  applied  by  the  State  or  by  the  federal  tribunals. 
I  venture  to  say  that  it  never  entered  the  minds  of  our 
lawmakers  that  this  law  would  receive  a  construction 
radically  different  from  the  construction  put  on  it  by  the 
federal  courts,  certainly  not  if  this  different  construction 
must  reault  to  the  disadvantage  of  intrastate  traffic 

It  is  not  amiss  to  say  here  that  a  departure  from  thig 
well-settled  rule  has  already  inflicted  irreparable  loss  on 
the  coal  interests  of  the  State  in  the  locality  where  the 
question  has  arisen.  And  the  construction  will  continue 
to  embarrass  and  delay  development  of  the  great  forests 
and  mines  of  Eastern  and  Southeastern  Kentucky.  Aside 
from  all  this,  there  is  a  more  serious  question  involved. 

Under  the  law  as  construed  by  the  majority  opinion,  the 
company  naust  (1)  increase  its  rates  from  the  Kentucky 
mines  to  Louisville  beyond  the  rates  fixed  to  Lebanon,  or 
(2)  decrease  the  rates  from  the  mines  to  Lebanon  below  those 
charged  to  Louisville,  or  (3)  depend  upon  the  arbitrary 
will  of  the  railroad  commissioners  to  adjust  the  rates  as 
to  them  may  seem  proper.  If  the  first  alternative  is  forced 
on  the  company,  the  result  is  a  prohibition  of  the  carriage 
of  coal  from  the  mines  to  Louisville,  as  none  could  be  sold 
there.  This  result  would  be  confessedly  an  unwarranta- 
ble interference  with  the  reasonable  use  of  the  company's 
property. 

If  the  second,  then  the  company  is  forced  to  furnish 
the  use  of  its  property  at  a  price  below  that  which 
is  reasonable,  and  at  rates  below  those  which  afford  a  fair 
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and  just  return  on  the  capital  invested.  This  js  true,  be- 
cause it  is  to  be  assumed  that  the  rates  from  the  mines  to 
Lebanon  are  already  reasonable  and  just.  The  proof  of- 
fered is  conclusive  on  this  point. 

The  only  remaining  refuge  of  the  company  is  to  submit 
its  management  to  the  arbitrary  will  of  the  Commis- 
sioners. 

And  this,  say  this  court,  in  effect,  is  better  than  to  leave 
the  matter  at  issue  to  a  jury.  I  think  the  court  overlooks 
the  fact  that  a  jury  must  act  within  the  rules  of  law.  A 
trial  before  a  jury  is  had  under  the  ordinary  forms  of 
law.  The  judge  and  jury  are  at  least  controlled  and  bound 
by  legal  principles  and  precedents. 

I  think,  in  the  first  place,  neither  Congress  nor  the  con- 
stitutional convention  ever  intended  to  vest  their  respective 
boards  of  commissioners  with  such  extraordinay  powers, 
and,  in  the  second  place,  I  think  the  law  so  construed 
would  result  in  an  unwarrantable  interference  with  the 
reasonable  use  of  the  appellants'  property,  and  to  an  ex- 
tent not  ^  permissible  under  either  the  State  or  Federal 
Constitution.  ' 

In  the  recent  case  of  Lake  Shore  &  Michigan  S.  Rail- 
way Co.  V.  Smith  (April  17,  1899)  [19  Sup.  Ct.,  565],  the 
principle  is  emphasized  that  the  power  of  the  State,  in 
the  matter  of  regulating  railroads,  is  to  be  exercised  in 
subordination  to  the  Federal  Constitution,  and  that  rail- 
way companies  have  a  constitutional  right  to  manage  their 
own  properties,  subject  only  to  the  exercise  by  the  State 
of  a  reasonable  supervision.  To  say  that  as  yet  the  com- 
pany is  not  hurt,  because  the  Commission  will  "do  right," 
is  but  begging  the  question.  Such  a  construction  results 
in  the  substitution  of  a  tribunal  to  try  the  property  rights 
of  the  company  which  is  restricted  by  no  legal  safeguards. 
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The  statute  so  construed  is  clearly  in  conflict  with  the 
Constitution  of  the  United  States. 

In  Chi.,  M.  &  St.  P.  Ry.  Co.  v.  Minnesota,  134  U.  S.,  418 
[10  Sup.  Ct.,  462,  702],  the  Supreme  Court  said:  "This 
being  the  construction  of  the  statute  by  which  we  are 
bound  in  considering  the  present  case,  we  are  of  opinion 
that,  so  construed,  it  conflicts  with  the  Constitution  of  the 
United  States  in  the  particulars  complained  of  by  the  rail- 
road company.  It  deprives  the  company  of  its  right  to  a 
judicial  investigation  by  due  process  of  law,  under  the 
forms  and  with  the  machinery  provided  by  the  wisdom  of 
successive  ^ges  for  the  investigation,  judicially,  of  the 
'truth  of  a  matter  in  controversy,  and'  substitutes  there- 
for, as  an  absolute  finality,  the  action  of  a  railroad  com- 
mission, which,  in  view  of  the  powers  conceded  to  it  by  the 
State  court,  can  not  be  regarded  as  clothed  with  judicial 
functions  or  possessing  the  machinery  of  a  court  of  jus- 
tice." 

Without  elaboration,   I   respectfully  dissent  from   the 
opinion  of  the  majority,  and  refer  to  the  former  dissenting 
opinion  in  the  same  matter  as  indicating  my  view  in  detail 
of  the  real  meaning  and  purpose  of  the  statute. 
JUDGE5S  BURNAM  and  DuRBLLE  concur. 


Case   79--WILL  CASE— May  20. 

Sanders,  Administrator,  Etc.  v.  Babbitt,  Etc. 

APPEAL  UtOM    BULLITT   CIBCUIT   COUBT. 

Will — ^Revocation. — ^A  will  is  revoked  where  the  testator  causes  his 
name  and  those  of  the  attesting  witnesses  to  he  cat  from  it 
with  the  Intent  to  revoke  It;  and  the  retention  of  the  mutilated 
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instnixnent  with  alterations  in  tbe  testator's  handwriting  does 
'    not  revive  it. 

J.   W.    GROAN   FOB  THE   APPELIAT^TS. 

The  will  of  G.  N.  Sanders  was  not  r.evoked  because  the  in- 
tention to  revoke  was  lacking.  Ky.  Stats.,  ch.  Wills;  Neville 
Beauchamp'9  Will,  4  Mon.,  a63;  Williams  on  Executors,  p.  66, 
and  authorities  cited;  Kent's  Com.,  vol.  4,  629  (CJomstock's  ed.). 
And  the  intention  to  revoke  is  a  question  of  fact.  5  Bush,  337; 
Tudor  V.  Tudor,  17  B.  M.,  389. 

CHARLES  CARROLL  fob  the  appellees. 

1.  The  will  of  Sanders,  was  revoked  and  waa  never  revived.     Ky.  ' 

Stats.,  sec.  4833;   5  Bush,  337;   Tinker  v.  Ringo's  Exr.,  11  Ky. 
Law  Rep.,  120-1. 

2.  It  would  be  unfair  to  the  appellees  that  the  costs  of  the  appeal 

should  be  paid  out  of  the  estate  If  the  Judgment  should  be  af- 
firmed. 

J.  W.  CROAN  FOB  THE  APPELLANTS  IN  A  PETITION  FOB  A  BEHEABING. 

JUDGE  BURNAM  delivebed  the  opinion  of  the  ooubt. 

This  is  an  appeal  from  a  judgment  of  the  Bullitt  Circuit 
Court  refusing  to  probate  a  certain  paper  as  the  last  will 
of  G.  N.  Sanders. 

The  facts  in  reference  to  the  execution  of  the  paper 
are  as  follows:  In  December,  1892,  decedent,  G.  N.  San- 
ders, had  one  of  his  neighbors,  Mr.  Gilmore,  write  his  will 
at  his  dictation,  which  Sanders  subsequently  signed  in 
the  presence  of  S.  D.  Brooks  and  Wilson  Summers,  who 
attested  same  at  his  instance  and  request;  and  this  will 
was  delivered  by  Sanders  to  Summers,  to  be  kept  until 
his  (Sanders')  death.  Some  two  years  later,  Sanders 
took  the  will  out  of  the  possession  of  Summers,  saying  that 
he  wished  to  make  some  change  in  it.  Shortly  after- 
wards he  again  seiit  for  Gilmore,  and  notified  him  of  his 
purpose  to  change  the  will;  and,  after  some  talk  as  to  the 
best  way  to  do  it,  Sanders  directed  Gilmore  to  cut  his  name 
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and  that  of  the  subscribing  witnesses  from  the  paper, 
leaving  the  will  above  it  unchanged;  and  then  Gilmore,  in 
the  presence  of  Sanders,  and  by  his  direction,  made  several 
additional  bequests  to  certain  of  his  children,  and  the 
paper  was  then  delivered  to  Sanders,  who  said  that  he 
would  have  it  attested.  After  the  death  of  Sanders, 
which  occurred  within  less  than  a  year  from  this  time, 
this  will  was  found  among  his  papers,  signed  in  his 
proper  handwriting,  but  not  attested;  and,  in  addition  to 
the  additions  made  to  the  will  by  Gilmore,  the  fourth 
clause  had  been  changed  by  erasing  so  much  of  same 
as  devised  ^300  in  cash  to  his  daughter,  Mrs.  Roy,  and 
deceased,  in  explaining  the  reason  for  this  change,  in 
his  own  handwriting  interlined  the  will,  adding  these 
words:  "The  reason  I  cross  out  the  above  is  that 
Theresa  Roy  has  but  one  child,  and  he  is  a  young  man  with 
a  complete  education,  and  Steve  Sanders  has  three  boys; 
and  I  gave  Theresa  Roy  |500  in  cash,  and,  nine  acres  of 
land,  which  she  sold  for  $300  cash,  and  for  which  I  paid 
?712  for  the  same  land." 

He  never  called  upon  his  neighbors  to  attest  the  will 
after  the  addition  had  been  put  to  it,  and,  upon  the  offer 
to  probate  it,  the  court  rejected  the  will  on  the  ground 
that  the  cutting  off  the  name  of  testator  and  the  sub- 
scribing witnesses  therefrom  by  testator's  direction,  and 
i^n  his  presence,  was  a  revocation  thereof;  and,  the  paper 
never  having  thereafter  been  re-executed  as  required  by 
law,  it  was  adjudged  that  it  was  not  entitled  to  be  pro- 
bated as  the  last  will  of  decedent. 

We  are  asked,  upon  this  appeal,  to  probate  that  part 
of  the  will  which  remained  after  the  signatures  of  tes- 
tator and  the  attesting  witnesses  were  cut  off,  upon  the 
ground  that  the  cutting  of  these  signatures  from  the  will 
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bj  direction  of  testator  was  not  done  with  the  intent  to 
revoke  the  will,  and  that  the  addition  should  only  be 
treated  as  a  codicil. 

Section  4833  of  the  Kentucky  Statutes  provides  that  "No 
will,  or  codicil,  or  any  part  thereof,  shall  be  revoked  unless 
.under  the  preceding  section,  or  by.  a  subsequent  will  or 
codicil,  or  by  some  writing  declaring  an  intention  to  revoke 
the  same  and  executed  in  the  manner  in  which  a  will  is 
required  to  be  executed,  or  by  the  testator,  or  some  person 
in  his  presence,  and  by  his  direction,  cutting,  tearing,  ob- 
literating, canceling  or  destroying  the  same,  or  the  signa- 
ture thereto,  with  the  intent  to  revoke." 

This  provision  of  our  statute  is  a  substantial  re-enact- 
ment of  the  finglish  statute  of  frauds  (St.  29  Car.  II.  c.  3, 
sec.  6),  and  of  the  wills  act  of  Victoria  (St.  1  Vict.,  c.  26,  sec* 
20);  Qfld  in  construing  the  latter  in  the  case  of  Clarke  v. 
8cripps,  2  Rob.,  567,  the  court  said:  "It  is  to  be  ob- 
served that  the  ^burning,  tearing  or  otherwise  destroying' 
thp  instrument  must  be  done  with  the  intention  to  revoke. 
It  is  not  the  mere  manual  operation  of  tearing  the  instru- 
ment or  the  act  of  throwing  it  in  the  Are,  or  of  destroying 
il:  by  other  means,  which  will  satisfy  the  requisites  of  the 
law.  The  act  must  be  accompanied  with  the  intention  of 
revoking.  There  must  be  the  animus  as  well  as  the  act. 
Both  must  concur  in  order  to  constitute  a  legal  revoca- 
tion/^ 

And  in  Giles  v.  Warren,  L.  R.  2,  Prob.  &  Div.,  401, 
SL  testator,  under  the  false  impression  that  his  will  was  in- 
valid, tore  it  up.  Immediately  afterward,  on  reconsidera- 
tion, he  collected  the  pieces,  and  placed  them  together 
among  his  papers  of  importance,  and  preserved  them  until 
his  death.  It  was  held  that,  as  the  act  done  was  not 
accompanied  by  an  intention  to  revoke  a  valid  will,  it  was 
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ineffectual;  and  ^he  will  was  admitted  to  probate.  Lord 
Penzance  said:  ^*The  fact  that  a  testator  tears  or 
destroys  his  will  is  not  itself  sufficient  to  revoke  one  prop- 
erly executed;  that  is  to  say,  the  bare  fact  If,  for  in- 
stance, he  tears  it,  imagining  it  to  be  some  other  docu- 
ment, there  would  be  no  revocation,  for  there  would  be  no 
intention  of  revocation.  He  must  intend  by  the  act  to 
revoke  something  that  he  had  previously  done.  There 
can  be  no  intention  to  revoke  a  will,  if  a  person  destroys 
the  paper  Under  the  idea,  whether  right  ot  wrong,  that  it 
.  is  not  a  valid  will.  Revocation  is  a  term  applicable  to  the 
case  of  a  person  canceling  or  destroying  a  document  which 
^  he  had  before  legally  made.  He  does  not  revoke  it  if  he 
does  not  treat  it  as  being  valid  at  the  time  when  he  sets 
about  to  destroy  it.  According  to  the  evidence,  the  tes- 
tator, in  consequence  of  some  conversation  he  had,  was 
under  the  impression  that  he  had  made  no  valid  will,  and, 
as  being  useless,  he  tore  the  document  up  and  threw  it 
on  the  fire.    That  is  no  revocation." 

In  the  case  of  Doe  v.  Harris,  6  Adol.  &  E.,  209,  it  was 
said :  / 

"There  can  be  no  doubt  that,  if  the  name  of  the 
testator  had  been  burnt  or  torn  out,  the  revocation  would 
have  been  as  complete  as  if  the  will  had  been  torn  in 
twenty  pieces.  If  this  were  not  the  case,  it  would  lead 
to  many  absurd  consequences." 

Sir  H.  Jenner,  in  Hobbs  v.  Knight,  1  Curt.,  779,  said: 

^*The  question,  then,  comes  to  this:  Whether  this  be  or 
be  not  a  destruction  of  the  will,  I  consider  the  name  of  the 
testator  to  be  essential  to  the  existence  of  a  will,  and  that, 
if  that  name  be  removed,  the  essential  part  of  the  will  is 
removed,  and  the  will  destroyed." 

In  Semmes  v.  Semmes,  7  Har.  &  J.,  388,  it  was  held  that: 


Digitized  by 


Google         J 


Vol.  106]  JANUARY  TEKM,  1899.      651 

Sanders'  Admr.,  Ac,  y.  Babbitt,  ftc. 

, : 1 « 

"A  will  deliberately  canceled  without  accident  or  mistake 
is  revoked,  though  the  testator  afterwards  intended  to. 
make  a  new  will,  but  omits  to  do  so.''  » 

In  Youse  v.  Forman,  5  Bush,  337,  it  is  said: 
"If  the  testator  cut  or  tore  off  the  signature  to  this  paper 
[his  will],  the  law  presumes  it  to  have  been  done  with  the 
intent  to  revoke,  but  this  intent  may  be  fortified  or  re- 
butted by  extrinsic  evidence.'' 

It  is  appai*ent  that  the  controlling  fact  to  be  ascertained 
in  passing  upon  the  question  of  revocation  is,  what  was  the 
intention  of  deceased  in  having  the  signatures  of  himself 
and  the  attesting  witnesses  clipped  from  the  paper?  The 
signature  is  certainly  an  essential  part  of  the  will..  With- 
out it  there  can  be  no  will,*  and,  if  it  was  the  purpose  of 
deceased  to  revoke  bis  will,  no  njore  effectual  means  of 
doing  so  could  have  been  resorted  to,  short  of  the  total  de- 
struction of  the  paper.  The  evidence  of  such  intention'  is 
fortified  by  the  fact  that,  in  addition  to  cutting  off  the 
8ignatures,he  made  a  number  of  important  and  material 
chahges  in  the  disposition  of  Jiis  property,  both  by  adding 
other  clauses,  and  by  erasing  provisions  previously  in- 
serted. It  is  certain  that  the  paper  sought  to  be  probated 
is  essentially  different  from  that  from  which  the  signatures 
were  clipped,  and  this  is  in  itself  persuasive  of  the  inten- 
-  tion  of  deceased  to  revoke  the  other;  and  that  he  thought 
the  old  will  was  revoked  is  conclusively  shown  by  the  fact 
that  he  informed  the  draftsman,  after  the  additions  had 
been  made,  that  he  would  have  the  new  document  prop- 
erly attested  when  the  witnesses  came  out.  After  a  care- 
ful consideration  of  all  the  facts  and  circumstances  con- 
nected with  the  mutilation  of  the  old  will,  we  are  of  the 
opinion  that  it  was  done  by  deceased  with  the  intention 
of  revoking  it,  and,  as  the  new  will  has  never  been  re- 
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vived  by  a  re-ekecution  thereof  as  provided  by  law,  it  wa« 
properly  rejected  as  the  last  will  and  testament  of  de- 
cedent.   For  reasons  indicated,  the  judgment  is  .affirmed. 
JUDGE  PAYNTER  dissbnting. 
Whole  coxtbt  scrrmo  except  JUDGE  DcRELXrE. 


Case  80—ACTION  ON  GUARANTY— May  20. 

Aitken,  Son  &  Co.  v.  Lang's  Administrator,  Etc. 

APPfiAL    FROM    JEFFEBSON    CIBCUIT    COURT,    LAW    AND    BQUIT7    DITISIOX. 

Guaranty — OoifTiNUiNQ,  Terminated  by  Death  of  Guabantob.— A 
continuing  guaranty  so  far  as  it  remains  executory  is  terminated 
by  the  death  of  the  guarantor,  although  the  guarantee  may  be 
ignorant  of  such  death.  ' 

GARVIN  BELIi  fob  the   appellant. 

1.  The  guaranty  sued  on  is  a  continuing  guaranty. 

2.  The  guaranty  was  not  terminated  by  the  death  of  the  guarantor, 

S.  C.  Lang. 
Citations:  Brandt  on  Suretyship  &  Guaranty,  pars.,  92,  156  to 
160;  Lowe  v.  Beckwith,  14  B.  M.,  150;  Glover  v.  Thompson,  78 
Ky.,  193;  Steadman  v.  Guthrie,  4  Met,  156;  Union  Bank  v.  Cos- 
tar's  Bxrs.,  3  Com.  Rep.  (3  N.  Y.),  204;  White  v.  Baxter.  71 
N.  Y.  R.,  254;  Bishop  v.  Eaton,  161  Mass.,  437;  Johnson  v.  Bailey, 
79  Tex.,  516;  Wright  v.  Griffiths,  121  Ind.,  478;  Stem  v.  James. 
4  N.  Y.  Sup.,  816;  Lehigh  C.  &  I,  Co.  v.  Scallan  63  N.  W.  R. 
(Minn.),  245;  Davis  v.  Wells,  104  U.  S.,  159;  Bradbury  v.  Mo^ 
gan,  1  H.  &  C,  249;  Hariss  v,  Pawcett,  L.  R.,  Ch.  Ap.,  866; 
Coulthart  v.  Clementson,  5  Q.  B.  Div.,  46-7;  Beckett  v.  Addyman, 
9  Q.  B.  Div.,  792;  Westhead  v.  Sproson,  6  H.  &  N.,  728;  Ofrord 
V.  Daviss,  12  C.  B..  748;  In  re  Sylvester,  L.  R.  1  Ch.  for  1895, 
p.  573;  Hyland  v.  Habich,  150  Mass.,  112;  Jordan  v.  Dobbins, 
122  Mass.,  168;  Menard  v.  Scutter,  7  La.  Ann.,  385;  s.  c  56 
Am.  Dec,  610;  Knotts  v.  Butler,  10  Rich.  Eq.  (S.  C),  143;  Gay 
V.  Ward,  67  Conn..  167;  Green  v.  Young,  8  Maine.  14;  Jones  v. 
Brown,  69  Cal.,  37;   Hightower  v.  Moore,  46  Ala.,  387;   In««^ 
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ance  Co.  y.  Davis  46  la.,  469;  Garter  v.  Hampton,  77  Va.,  681; 
Kernochan  y.  Murray,  11  N.  Y.,  306;  National  Eagle  Bank  ▼. 
Hunt,  16  R.  I.,  153;  Rapp  v.  Phoenix  Ins.  Co.,  113  111.,  396; 
Mechem  on  Agency,  245;  Brandt  on  Suretyship,  par.  1;  Kil- 
bridge  v.  Moss.,  113  Cal.,  432;  Bell  v.  Bruen,  1  How..  U.  S. 
Ct,  182;  Short  v.  Trabue,  4  Met,  302;  Williams  on  Execu- 
tors (5th  ed.),  par.  1559;.Chitty  on  Contracts,  par.  8,  p.  101. 

KOHN,  BAIRD  &  SPINDLE  fob  to^  appellee: 

The  guaranty  sued  on,  was  of  a  severable  oharacter,  subjeot 
to  withdrawal  on  ithe  part  of  the  grantor  at  any  time  and  ter- 
minated by  the  guarantor's  death.  It  was,  therefore,  revoked 
by  the  death  of  the  grantor  without  notice  to  the  guarantee. 
Citations:  Jordan  v.  Dobbins,  122  Mass.,  168;  Hyland  v.  Habich. 
150  Mass.,  112;  s.  c.  22  N.  E.  R.,  765;  Harrlss  v.  Pawcett,  L.  R.. 
15  Eq.,  311;  Bank  v.  Leavensworth,  26  Vt,  209;  Bank  v.  Water- 
man, 30  m.,  548;  Slegel  v.  Forney,  15  Atl,  427;  Parsons  ou 
Contracts  (8th  ed.),  vol.  2,  note  to  pp.  31-2;  Pollock's  Principles 
of  Contracts,  21;  Brandt  on  Suretyship  &  Guaranty  (2d  ed.)» 
Kec.  134. 

JUDGE  PAYNTER  delivebed  the  opinion  op  the  court. 

« 
To  guaranty  the  appellants,  Aitken,  Son  &  Co.,  for  goods 

which  they  might  sell  Miss  Emma  Lang,  S.  C.  Lang  exe- 
cuted and  delivered 'to  them  a  writing  which  reads  as  fol- 
lows: "New  York,  March  15,  1895.  Messrs.  Aitken,  Son 
&  Co.. — Dear  Sirs:  In  consideration  of  the  sale  by  you  to 
Miss  Emma  Lang,  doing  business  under  the  firm  name  of 
Mme.  F.  Lang,  at  Louisville,  Ky.,  of  certain  goods  now  or 
hereafter  to  be  bought  by  her,  and  for  one  dollar  to  me 
paid,  the  receipt  whereof  is  hereby  acknowledged,  I  here- 
by guaranty  the  payment  by  her  to  you  of  the  price  of 
such  goods;  and,  if  she  does  not  pay  the  same  when  due, 
I  agree  to  promptly  pay  said  price  on  demand.  [Signed] 
S.  C.  Lang." 

On  August  IT,  1895,  S.  C.  Lang  died..  For  all  the  goods 
which  the  appellants  sold  Miss  Lang  previous  to  that  date, 
she  paid.  The  goods  for  which  the  appellants  seek  to  hold 
the  Lang  estate  liable  were  sold  in  September  and  Novem- 
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ber  following  his  death.  Assuming  the  averments  of  the 
appellants  in  the  pleadings  to  be  true,  at  the  time  the  sales 
were  made,  in  September  and  November,  they  were  not 
aware  of  the  death  of  S.  C.  Lang. 

We  understand  counsel  to  agree  that  the  writing  which 
is  the  basis  of  this  suit  was  continuing  in  its  nature,  un- 
limited as  to  time,  and  was  to  cover  future  sales  made  to 
Miss  Lang.  The  question  is,  what  effect  upon  the  guar- 
anty had  the  death  of  the  guarantor,  with  reference  to 
sales  of  goods  after  his  death;  the  guarantees  acting  with- 
out notice?  It  is  insisted  by  counsel  for  appellants  that 
it  is  an  executed  contract,  and  therefore  the  death  of  the 
guarantor  did  not  revoke  it,  whilst  counsel  for  appellees 
contend  it  is  an  open,  continuing  offer — a  unilateral,  exec- 
utory, severable  contract — subject  to  withdrawal  before 
acted  upon,  and  that,  therefore,  the  death  of  the  party  was 
a  revoca1:ion  of  it.  There  is  a* conflict  of  authorities  upon 
the  question  involved.  Those  which  hold  such  a  guaranty 
is  not  revoked  by  death  reach  the  conclusion  that  the  rela- 
tions created  by  the  guaranty  between  guarantor  and  guar- 
antee is  that  of  parties  to  an  executed  contract,  whilst 
those  who  hold  to  the  opposing  view  conclude  the  relation- 
ship to  be  that  of  a  continuing  offer  for  a  contract.  The 
guaranty  declared  upon  is  not  limited  as  to  time,  nor  does 
it  limit  the  quantity  of  goods  to  be  sold.  It  is  continuing 
in  its  nature.  The  guarantees  were  not  obligated  by  its 
terms  to  sell  goods  to  Miss  Lang  upon  the  credit  of  the 
guarantor.  It  was  a  unilateral  contract,  which  could  be 
terminated  at  the  pleasure  of  the  guarantor.  It  is  of  a 
severable  character,  because,  if  the  guarantees  sold  goods 
npon  the  faith  of  it,  the  guarantor  was  bound  to  pay  for 
such  goods  as  had  been  sold  upon  his  credit,  but  the  guar- 
antees could  no  longer  sell  goods  upon  his  credit  if  their 
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authority  to  do  so  had  been  revoked.  A  guaranty  of  the 
kind  under  consideration,  in  effect,  is  an  ofiBer  by  the  guar- 
antor to  pay  the  guarantees  for  such  goods  as  ihej  might 
sell  the  purchaser  named.  It  is  somewhat  in  the  nature  of 
an  offer  by  the  guarantor  to  the  guarantees  for  a  contract, 
for  no  contract  is  consummated — no  consideration  pass- 
ing— ^until  the  goods  are  sold.  Therefore  it  can  not  be  said 
it  is  an  executed  contract,  with  reference  to  the  future.  It 
is  wanting  in  one  of  the  essential  elements  of  a  contract — 
mutuality.    No  obligation  is  imposed  on  the  guarantees. 

The  guaranty  could  only  continue  during  the  will  of  the 
guarantor,  as  he. could  revoke  it.  Its  continuing  quality 
being  terminable  at  the  will  of  the  guarantor,  is  it  not  un- 
reasonable to  suppose  that  it  was  intended  by  the  parties 
that  when  the  power  to  terminate  ceased,  by  death,  it  was 
to  continue  until  notice  of  death  was  in  some  way  given 
the  guarantees?  This  notice  might  not  be  received  for  a 
long  time,  as  the  real  and  personal  representatives  of  the 
deceased  might  be  ignorant  of  the  guaranty,  and  in  the 
meantime  the  estate  might  be  bankrupted.  In  our  •opin- 
ion, as  the  guaranty  was  terminable  at  the  will  of  the 
guarantor,  when  that  will  no  longer  existed,  by  reason  of 
death,  it  was  thereby  rooked.  It  would  not  be  profit- 
able to  review  the  authorities  upon  the ,  question  here 
involved,  as  the  case  of  Jordan  v.  Dobbins,  122  Mass.,  168 
[23  Am.  R.,  305],  is  a  well-considered  case,  and  sustains 
the  conclusion  we  have  reached.  We  quote  from  it  as  fol- 
lows: 

"An  agreement  to  guaranty  the  payment  by  another 
of  goods  to  be  sold  in  the  futilre,  not  founded  upon 
any  present  consideration  passing  to  the  guarantor,  is  a 
contract  of  a  peculiar  character.  Until  it  is  acted  upon, 
it  imposes  no  obligation  and  creates  no  liability  of  the 
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guarantor.  After  it  is  acted  upon,  the  sale  of  the  goods 
upon  the  credit  of  the  guaranty  is  the  only  consideration 
for  the  conditional  promise  of  the  guarantor  to  pay  for 
them. 

The  agreement  which  the  guarantor  makes  with  the 
person  receiving  the  guaranty  is  not  that  I  now  become 
liable  to  you  for  anything,  but  that,  if  you  sell  goods 
to  a  third  person,  I  will  then  become  liable  to  pay  for  them 
if  such  third  person  does  not.  It  is  of  the  nature  of  an 
authority  to  sell  goods  upon  the  credit  of  the  guarantor, 
rather  than  of  a  contract  which  can  not  be  rescinded 
except  by  mutual  consent.  Thus,  such  a  guaranty  is  re- 
'vocable  by  the  guarantor  at  any  time  before  it  is  acted 
upon. 

*an  Offord  v.  Davies,  12  C.  B.  (N.  S.),  748,  the  guaranty 
was  of  the  due  payment  for  the  space  ot  twelve  months 
of  bills  to  be  discounted;  and  the  court  held  that 
th^  guarantor  might  revoke  it  at  any  time  within  the 
twelve  months,  and  that  the  plaintiff  could  not  recover 
for  bills  discounted  after  such  revocation.  The  ground  of 
the  decision  was  that  the  defendant's  promise  by  itself  cre- 
ated no  obligation,  but  was  in  the  nature  of  a  proposal, 
which  might  be  revoked  at  any  time  before  it  was  acted  on. 

"Such  being  the  nature  of  a  guaranty,  we  are  of  the  opin- 
ion that  the  death  of  the  guarantor  operates  as  a  revoca- 
tion of  it,  and  that  the  person  holding  it  can  not  recover 
xigainst  his  executor  or  administrator  for  goods  sold  after 
tlie  death.  Death  terminates  the  power  of  the  deceased 
to  act,  and  revokes  any  authority  or  license  he  may  have 
given,  if  it  has  not  been  executed  or  acted  upon.  His  es- 
tate is  held  upon  any  contract  upon  which  a  liability  exists 
at  the  time  of  his  death,  although  it  may  depend  upon  fu- 
ture contingencies.     But  it  is  not  held  for  a  liability  which 
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is  created  after  his  death,  by  the  exercise  of  a  power  or  au- 
thority which  he  might  at  any  time  revoke. 

"Applying  these  principles  to  the  case  at  bar,  it  follows 
that  the  defendant  is  entitled  to  judgment.  The  guaranty 
is  carefully  drawn,  but  it  is,  in  its  nature,  nothing  more 
than  a  simple  guaranty  for  a  proposed  sale  of  goods.  The 
provision  that  it  shall  continue  until  written  notice  is  given 
by  the  guarantor  that  it  shall  not  apply  to  future  piir- 
chases  affects  the  mode  in  which  the  guarantor  might  ex- 
ercise his  right  to  revoke  it,  but  it  can  not  prevent  its 
revocation  by  his  death.  The  fact  that  the  instrument  is 
under  seal  can  not  change  its  nature  or  construction.  No 
liability  existed  under  it  against  the  guarantor  at  the 
time  of  his  death,  but  the  goods  for  which  the  plaintiffs 
seek  to  recover  were  all  sold  afterwards. 

"We  are  not  impressed  with  the  plaintiff's  argument 
that  it  is  inequitable  to  throw  the  loss  upon  them.  It 
is  no  hardship  to  require  traders,  whose  business  it  is  to 
deal  in  goods,  to  exercise  diligence  so  far  as  to  ascertain 
whether  a  person  upon  whose  credit  they  are  selling 
is  living. 

"The  decision  in  Bradbury  v.  Morgan,  1  Hurl.  &  C, 
249,  upon  which  the  plaintiffs  rely,  was  rested  upon 
reasoning  which  appears  to  us  to  be  unsatisfactory,  and 
inconsistent  with  the  opinion  of  the  same  court,  a  year  be- 
fore in  Westhead  v.  Sproson,  6  Hurl.  &  N.,  728,  and  with 
the  decision  in  Offord  v.  Davies,  ubi  supra,  at  the  argument 
of  which  Bradbury  v.  Morgan  was  cited;  and  it  has  not 
since  been  treated  as  settling  the  law  of  England.  Harriss 
V.  Fawcett,  L.  R.,  15  Eq.,  311,  and  L.  R.,  8  Ch.  866.  The 
reasons  of  the  similar  decision  in  Bank  of  South  Carolina 
V.  Knotts,  10  Rich.,  543,  are  open  to  the  same  objections." 

2  Parsons  on  Contracts  (8th  Ed.),  p.  31,  in  a  note  says: 

[48] 


Digitized  by 


Google 


6^ KENTUCKY  REPORTS.  [VoL  106 

Aitken,  Son  &  Co.  t.  Lang's  Admr.,  &c. 

"A  continaing  guaranty  contemplates  a  series  of  trans- 
actions. As  each  takes  place^  a  separate  obligation  arises 
as  to  that,  and  to  that  extent  what  was  a  revacable  otfer 
becomes  an  irrevocable  contract.  As  to  the  future,  how- 
ever, death  or  notice  may  revoke  it." 

It  is  said  io  Pollock's  Principles  of  Contracts,  p.  21: 
**There  is  believed  to  be  one  positive  exception  in  our  law 
to  the  rule  that  the  revocation  of  a  proposal  takes  effect 
only  when  it  is  communicated  to  the  other  party.  This  ex 
ception  is  in  the  case  of  the  proposer  dying  before  the 
proposal  is  accepted.  This  event  is  in  itself  a  revocation, 
as  it  makes  the  proposed  agreement  impossible,  by  remov- 
ing one  of  the  persons  whose  consent  would  make  it.'* 

It  is  said  in  1  Brandt  on  Suretyship  and  Guaranty  (2d 
J3'dO>  section  134:  "It  has  been  held  that  the  death  of  a 
person  who  has  given  a  letter  of  credit  authorizing  another 
to  draw  on  him  to  a  certain  amount  for  a  limited  period, 
and  agreeing  to  accept  the  drafts  drawn,  and  pay  them  if 
not  paid  by  the  drawer  at  matui'ity,  will  operate  as  a  re- 
vocation of  all  .authority  to  thereafter  draw  on  his  credit 
so  as  to  bind  his  estate,  though  the  person  to  whom,  and 
for  whose  security  the  letter  was  given  has  no  notice  of 
his  death,  and  the  period  for  which  the  authority  was 
given  has  not  expired." 

We  believe  it  is  but  the  recognition  of  a  just  and  sound 
principle  to  hold  that  the  death  of  the  guarantor  revokes 
a  guaranty  like  the  one  under  consideration.  The  duty 
should  be  imposed  upon  one  who  attempts  to  sell  goods 
upon  the  credit  of  another  to  ascertain  that  such  one  is 
living  at  the  time  of  the  sale.  Slight  diligence  will  always 
enable  him  to  acquire  such  information,  and  it  certainly 
works  no  hardship  upon  him  to  be  required  to  do  so.  The 
judgment  is  aflSrmed. 
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Case  81— ACTION  FOR  DAMAGES  FOR  BREACH  OF  CONTRACT 

—May  24. 

Fairmotmt  Glass  Works  v.  Crunden-Martin 
Wooden  Ware  Co. 

APPEAL  7BOM  JETFERSON  CIBCUIT  COURT,  LAW   AND  EQUITT  DIVISION. 

Sales  of^  Pebsonal  Pboperty — Contract  bt  Correspondence. — ^To 
an  inquiry  by  letter  by  the  appellee  addressed  to  the  appellant 
for  the  lowest  price  with  terms  on  ten  car-loads  of  Mason  jars 
complete  with  c%£s,  the  appellant  replied  fixing  the  price  for 
immediate  acceptance  and  shipment  not  later  than  May  15th. 
To  this  letter  the  appellee  responded  by  telegram  accepting  the 
ofFer  and ,  referring  to  specifications  mailed.  Held,  The  corres- 
pondence made  a  complete  contract  and  appellant's  refusal  to 
furnish  the  articles  rendered  it  liable  for  damages. 

W.  W.  THUM  and  HUMPHREY  &  DAVIE  voe  the  appellant. 

1.  There  was  no  completed  contract,  because  there  was  no  agree- 

ment as  to  the  numbers  of  the  difFer^nt  sizes  of  jars,  or  as  to  the 
amount  of  the  purchase  price,  dependent  on  these  different  sizes. 
Tiedeman  on  Sales,  sec.  33;  Smith  v.  Gowdy,  8  Alien  (Mass), 
566;  Newmark  on  Sales,  sec.  30;  Falrview  v.  Facey,  Law  Re- 
ports, Appeal  Cases,  for  1893,  p.  552;  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  vol.  7,  p.  138;  Adams  v.  Greenwood,  69  Mich..  215; 
Beaupre  v.  Pac.  Co.,  21  Minn.,  155;  Moulton  v.  Kershaw,  48  Am. 
Rep.,  516   (59  Wis.,  316). 

2.  There  was  no  adequate  allegation,  nor  was  there  any  adequate 

proof  of  any  ''custom"  that  would  make  this  a  completed  con- 
tract. Eagle  Dist.  Co.  v.  McFarland,  14  Ky.  Law  Rep.,  860; 
Houston  V.  Peters,  1  Met.,  562;  Jones  on  Construction  of  Com- 
mercial Contracts,  sees.  110  and  112. 

3.  The  defendant's  letter  only  related  to  jars  of  medium  quality. 

Plaintiff's  letter  proposed  jars  of  "strictly  first  quality."  This 
was  not  an  acceptance,  in  the  terms  of  the  offer,  and  therefore 
there  was  no  completed  contract.  Sweat  v.  Shumway,  3  Am. 
Rep.,  471  (102  Mass.,  365);  Richardson  v.  Niles,  78  Am.  Dec, 
293  (11  Oh.  St,  55);  Hart  v.  Hoey,  35  Am.  Dec,  573;  23  Wend., 
350);  Newmark  on  Sales,  sec  33. 

4.  Defendant's  letter  was  for  the  delivery  at  East  St.  Louis,  "111." 

Plaintiff  proposed  the  delivery  to  be  in  St.  Louis,  Mo.,  and  at 
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the  homes  of  plaintiff's  customers.  This  was  a  rejection  of 
our  offer,  and  a  new  proposition.  Newmark  on  Sales,  sec  40; 
Bishop  on  Contracts,  sec  373;  Sawyer  v.  Brossart,  56  Am.  Rep^ 
371;  Potts  V.  Whitehead,  23  N.  J.  Eq.,  512. 

5.  Defendant's  letter  required  tUe  plaintiff  to  say  whether  he  would 

pay  by  sixty  days'  acceptance,  or  in  cash  with  two  per  cent  off. 
The  plaintiff  never  accepted  that  part  of  the  proposition,  by 
saying  which  he  would  do.  Therefore  there  was  no  completed 
trade.  Potts  v.  Whitehead,  23  N.  J.  Eq.,  512;  Newmark  on 
Sales,  sees.  30,  41. 

6.  Defendant's  letter  was  for  a  sale  of  ten  car-loads  as  an  entirety. 

and  the  law  implied  the  right  in  defendant  to  select  the  days 
of  delivery,  and  the  number  of  deliveries.  Plaintiff  rejected 
this  by  proposing  to  split  the  deliveries  into  ten  days,  the  plain* 
tiff  to  have  the  right  to  name  the  different  sizes  of  jars  to  be 
delivered  each  -day,  and  the  dates  of  each  delivery.  This  was 
equivalent  to  a  rejection  of  our  proposition,  and  a  counter  of- 
fer. Waddington  v.  Oliver,  2  Bosanquet  &  Puller,  N.  S.,  p.  61; 
Metz  V.  Albrecht,  52  111.,  49^2;  Bishop  on  Contracts,  sec  785; 
Newmark  on  Sales,  sec.  129;  Benjamin  on  Sales,  sec.  519;  Wil- 
liamson V.  Johnston,  4  Mon.,  253;  Smith  v.  Quincy,  4  Oreen- 
leaf,  500;  Wheeler  v.  New  Brunswick  R.  R.,  115  U.  S.,  38; 
Benjamin  on  Sales,  sec.  1023. 

7.  Plaintiff's  petition  was  not  sufficient  to  support  a  judgment  for 

anjrthing  beyond  nominal  damages,  because  it  failed  to  allege 
any  facts  showing  that  the  market  price  of  jars  had  risen  with- 
in the  contract  period,  or  that  the  plaintiff  had  endeavored  to 
buy  them  in  the  market  at  the  contract  price  and  could  not  do 
so.  Ky.  Tobacco  Assn.  v.  Ashby,  9  Ky.  Law  Rep.,  HI;  Miles 
V.  Miller,  12  Bush,  137;  Sedgwick  on  Damages,  sec  1261;  Thomp- 
son V.  Ctould,  16  Abbott's  Practice  Reports,  N.  S.,  424;  Richard- 
son V,  Jones,  1  Nov.,  408;  Rose  v.  Perry.  8  Yerger,  157. 

0.  A.  WEHLB  Ain>  A  M.  RUTLEDGE  fob  afpexuee. 

1.  Where  in  an  answer  to  an  inquiry  by  a  merchant  for  the  lowest 

price  which  the  manufacturer  would  make  to  him  for  a  defi- 
nite quantity  of  goods  the  manufacturer  mentions  prices,  time, 
and  place  of  delivery,  and  terms  of  payment  "for  immediate 
acceptance,"  the  answer  is  not  merely  a  price  list,  but  an  offer, 
though  the  words  •'we  quote  you"  are  used.  Pitzhugh  v.  Jones, 
6  Munf..  83;  distinguished  from  Smith  v.  Gowdy,  6  Allen,  566; 
Fairview  v.  Facey,  L.  R.  App.  Cases,  1893,  p.  552;  Thomas  v. 
Greenwood,  69  Mich.,  215;  Beaupre  v.  Telegr.  Co.,  21  Minn.. 
155,  and  Moulton  v.  Kershaw,  59  Wis.,  316,  cited  for  appellants. 

2.  Where  an  offer  to  sell  ten  car-loads  of  goods — a  car-load  being 
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one  hundred  gross  of  any  size — ^mentions  the  different  prices  for 
the  different  sizes  without  specifying  the  Quantity  of  each  size, 
the  acceptance  of  the  offer  constitutes  a  valid  contract,  the  one 
or  the  other  party,  according  to  the  terms  of  the  contract  or 
custom,  having  after*  the  contract  is  closed  the  right  of  electing 
one  of  the  several  possible  modes  of  performance.  Dambman 
Bros.  y.  Lorentz,  70  Md.,  382;  Smith  v.  Quincy,  4  Greenl.,  500; 
Wheeler  v.  R.  R.  Co.,  115  U.  S.,  34;  Jenkins  v.  Green,  27  Beav. 
Ch.,  436;  Williamson  v,  Johnston,  4  Mon.,  253;  Thomas  v.  Green- 
wood,  69  Mich.,  215;  Metz  v.  Albrecht,  52  III.,  492.  So,  in  re- 
gard to  dates  of  delivery:  Wheeler  v.  R.  R.  Co.,  supra;  Sousely 
V.  Burns,  10  Bush,  37,  and  as  to  terms  of  payments,  Rugg  v. 
Weir,  16  C.  B.  U.  S.,  471. 

3.  Where  in  a  mercantile  negotiation  one  party  makes  to  the  other 

an  offer  in  a  form  which  presents  several  modes  of  perform- 
ance and  shows  indifference  as  to  the  mode  of  performance,  tfe 
thereby  intends  to  give  to  the  other  party  the  right  of  electing  the 
mode  of  performance.    Sousely  v.  Burns,  10  Bush,  87. 

4.  It  is  a  question  of  construction  which  party  to  a  contract  has 

the  election  among  several  possible  modes  of  performance. 
Dambman  v.  Lorentz,  70  Md.,  382;  Smith  v.  Quincy,  4  Greenl., 
500;  Thomas  v.  Greenwood,  69  Mich.,  215;  Metz  v.  Albrecht. 
52  111.,  492.  Only  if  the  contract  is  not  capable  of  construction 
the  ancient  rule  laid  down  by  Coke  prevails  which  gives  the 
election  to  the  first  agent  Jenkins  v.  Green,  27  Beav.,  436; 
Wheeler  v.  R.  R.  Co.,  115  U.  S.,  34.  If  the  party  who  has  the 
right  of  election  refuses  to  perform,  the  right  of  election  passes 
to  the  othQr  side.    Williamson  v.  Johnston,  4  Mon.,  253. 

5.  If  after  the  acceptance  of  an  offer  has  closed  the  contract,  one 

party,  by  subsequent  communication,  asks  for  or  suggests  a 
modification  of  the  terms,  this  neither  shows  that  the  minds 
have  not  met,  nor  justified  rescission,  but  the  other  party  must 
make  tender  according  to  the  terms  of  the  contract  Wheeler 
V.  R.  R.  Co.,  15  U.  S.,  34. 

6.  A  suggestion  of  modification  of  terms  in  a  letter  subsequent  to 

the  acceptance  can  not  make  the  letter  conditional.  Hutchinson 
V.  Blakeman,  3  Met,  80.  Even  if  the  suggestion  of  or  require- 
ment for  modification  of  the  terms  comes  In  the  same  letter 
which  contains  the  acceptance  of  the  offer,  it  will  not  prevent 
a  contract  from  arising,  if  it  be  clear  from  the  context  that  the 
acceptance  is  not  intended  as  a  conditional  acceptance.  Fltzhugh 
v.  Jones,  6  Munf.,  83;  Matteson  v.  Scofleld,  27  Wis.,  671;  Phil- 
lips V.  Moore,  71  Me.,  81;  Cheney  v.  Eastern  Transportation 
Line,  59  Md.,  — ,  distinguished  from  Blakeman  v.  Hutchin- 
son, 3  Met,  80,  and  from  Sawyer  y.  Brossart,  67  la.,  — ;  Beat- 


Digitized  by 


Google 


662 KENTUCKY  REPORTS. [Vol.  106 

Falrmount  Glass  Works  v.  Crunden-Martiii  Wooden  Ware  Co. 

tie  V.  Allison,  77  la.,  — ;  Hutchinson  v.  Bowker,  5  M.  &  W„  5S5; 
Potts  V.  Whitehead,  23  N.  J..  2^;  ilppleby  v.  Johnson,  L.  R.,  9 
C.  P.,  cited  for  appellants. 

7.  Whether  the  terms  of  the  acceptance  are  identical  iMrith  those 

offered  is  a  question  of  fBLCt,  where  they  are  apparently  not  so. 
Hutchinson  v.  Bowker,  6  M.  &  W.,  535. 

8.  A  custom  of  trade  to  explain  unexpressed  terms  of  the  contract 

may  be  prored  without  being  pleaded.  Lowe  v.  Lehman,  15 
Ohio  St,  179;  Breen  v.  Moran,  53  N.  W.,  755;  Hewitt  v.  John 
Weeks  Lumber  Co.,  77  Wis.,  548.  Otherwise  where  custom  gives 
unusual  significance  to  terms  used.  McKee  v.  Wild  (la.),  71 
N.  W.  R.,  958.  Cases  dist.  from  Bagle  Diet  Co.  v.  McFarland 
(Sup.  Ct),  14  Kjfc  Law  Rep.,  860. 

9.  Where  only  general  damages  are  claimed  at  the  trial  for  the 

breach  of  a  Contract  of  sale  the  petition  need  not  contain  a 
particular  statement  of  the  damage,  but  only  a  statement  that 
the  plaintiff  is  damaged  by  the  breach  knd  of  the  amount  of 
damage  claimed.  Chitty  on  Contr.  1,  side  p.  338;  2  (269,  270); 
5  Am.  A  Bng.  ^cy.  of  PL  ft  Pr.,  711,  717;  Peters  v.  Cooper, 
95  Mich.,  191;  Riverside  (3oal  Co!  y.  Holmes,  36  Neb.,  858; 
Rlchter  v.  Meyers,  5  lad.  App.,  133;  Canover  T. 
Malinke,  71  Wis.,  108;  distinguished  from  Kentucky 
Tobacco  Assn.  v.  Ashby,  9  Ky.  Law  Rep.,  Ill;  Miles  v. 
Miller,,  12  Bush,  137;  Richardson  v.  Jones,  1  Nev.,  — ;  Rose  ▼. 

Perry,  1  Yerg.,  ;  Thompson  v.  Gould,  16  Abb.  P.  W2  cited. 

The  statement  that  the  damages  claimed  are  the  difference  between 
contract  and  market  price  satisfies  even  the  cases  in  16  Abb. 
Pr.  H.  and  1  Nov.,  Miles  v.  Miller  cited.  The  statement  in  a 
petition  asking  for  general  damages  on  an  erroneous  principle 
of  calculation  does  not  hurt.  Hudson  y.  Archer,  55  N.  W.  R^ 
1099. 

JUDGE  HOBSON  dbuyebed  the  opinion  or  the  court. 

On  April  20, 1895,  appellee  wrote  appellant  the  following 
letter: 

"St.  Louis,  Mo.,  April  20,  1895.  Gentlemen:  Please 
advise  us  the  lowest  price  you  can  make  us  on  our  order 
for  ten  car  loads  of  Mason  green  jars,  complete,  with  caps, 
packed  one  dozen  in  case,  either  delivered  here,  or  f.  o.  b. 
cars  your  place,  as  you  prefer.  State  terms  and  cash  dis- 
count.    Very  truly,  Crunden-Martin  W.  W.  Co." 

To  this  letter  appellant  answered  as  follows: 


Digitized  by 


Google 


Vol.  106]  JANUARY  TERM,  1899.  663 

Fairjnount  Glass  Works  v.  Crunden-Martin  Wooden  Ware  Co. 

"FairmouDt,  Ind.,  April  23,  1895.  Crunden-Martin 
Wooden  Ware  Co.,  St.  Louis,  Mo. — Gentlemen:  Replying 
to  your  favor  of  April  20th,  we  quote  you  Mason  fruit  jars, 
complete,  in  one-dozen  boxes,  delivered  in  East  St.  Louis, 
111.:  Pints,  $4.50;  quarts,  |5.00;  half  gallons,  $6.50  per 
gross,  fo;*  immediate  acceptance,  and  shipment  not  later 
than  May  15,  1895;  sixty  days'  acceptance,  or  2  off,  cash  in 
ten  days.    Yours  truly,  Fairmount  Glass  Works. 

"Please  note  that  we  make  all  quotations  and  contracts 
subject  to  the  contingencies  of  agencies  or  transportation 
delays  or  accidents  beyond  our  control." 

For  reply  thereto,  appellee  sent  the  following  telegram 
on  April  24,  1895: 

"Fairmount  Glass  Works,  Fairmount,  Ind.:  Your  let- 
ter twenty-third  received.  Enter  order  ten  car  loads  as 
per  your  quotation.  Specifications  mailed.  Crunden-Mar- 
tin W,  W.  Co." 

In  response  to  this  telegram,  appellant  sent  the  follow- 
ing: 

"Fairmount,  Ind.,  April  24,  1895.  Crunden-Martin  W. 
W,  Co.,  St.  Louis,  Mo.:  Impossible  to  book  your  order. 
Output  all  sold.     See  letter.    Fairmount  Glass  Works." 

Appellee  insists  that,  by  its  telegram  sent  in  answer 
to  the  letter  of  April  23d,  the  contract  was  closed  for  the 
purchase  of  ten  car  loads  of  Mason  fruit  jars.  Appellant 
insists  that  the  contract  was  not  closed  by  this  telegram, 
and  that  it  had  the  right  to  decline  to  fill  the  order  at  the 
time  it  sent  its  telegram  of  April  24th.  This  is  the  chief 
question  in  the  case.  The  court  below  gave  judgment,  in 
favor  of  appellee,  and  appellant  has  appealed,  earnestly 
insisting  that  the  judgment  is  erroneous. 

We  are  referred  to  a  number  of  authorities  holding  that 
a  quotation  of  prices  is  not  an  offer  to  sell,  in  the  sense 
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that  a  completed  contract  will  arise  out  of  the  giving  of  an 
order  for  merchandise  in  accordance  with  the  proposed 
terms.  There  are  a  number  of  cases  holding  that  the 
transaction  is  not  completed  until  the  order  so  made  is 
accepted.  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  p.  138;  Smith 
V.  Gowdy,  8  Allen,  566;  Beau  pre  v.  P.  &  N.  A.  Telegraph 
Co.,  21  Minn.,  155. 

But  each  case  must  turn  largely  upon  the  language  there 
used.  In  this  case  we  think  there  wa«  more  than  a  quota- 
tion of  prices,  although  appellant's  letter  uses  the  word 
"quote"  In  stating  the  prices  given.  The  true  meaning  of 
the  carrespondence  must  be  determined  by.  reading  it  as  a 
whole.  Appellee's  letter  of  April  20th,  which  began  the 
transaction,  did  not  ask  for  a  quotation  of  prices.  It  reads : 
"Please  advise  us  the  lowest  price  you  can  make  us  on  our 
order  for  ten  car  loads  of  Mason  green  jars.  .  .  .  State 
terms  and  cash  discount."  From  this  appellant  could  not 
fail  to  understand  that  appellee  wanted  to  know  at  what 
price  it  would  sell  it  ten  car  loiads  of  these  jars;  so  when, 
in  answer,  it  wrote:  "We  quote  you  Mason  fruit  jars 
.  .  .  pints  f4.50,  quarts  |5,00,  half  gallons  f6.50  per 
p*oss,  for  immediate  acceptance;  ...  2  off,  cash  in 
ten  days," — it  must  be  deemed  as  intending  to  give  appel- 
lee the  information  it  had  asked  for.  We  can  hardly  un- 
derstand what  was  meant  by  the  words  "for  immediate 
acceptance,"  unless  the  latter  was  intended  as  a  proposi- 
tion to  sell  at  these  prices  if  accepted  immediately.  In 
construing  every  contract,  the  aim  of  the  court  is  to  arrive 
at.  the  intention  of  the  parties.  In  none  of  the  cases  to 
which  we  have  been  referred  on  behalf  of  appellant  was 
there  on  the  face  of  the  correspondence  any  such  expres- 
sion of  intention  to  make  an  offer  to  sell  on  the  terms  in- 
dicated. 
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In  Fitzhugh  v.  Jones,  6  Munf.,  83,  the  use  of  the  expres- 
sion that  the  buyer  should  reply  as  soon  as  possible,  in 
case  he  was  disposed  to  accede  to  the  terms  offered,  was 
held  sufficient  to  show  that  there  was  a  definite  proposi- 
tion, which  was  closed  by  the  buyer's  acceptance.  The 
expression  iti  appellant's  letter,  "for  immediate  accept- 
ance," taken  in  connection  with  appellee's  letter,  in  effect, 
at  what  price  it  would  sell  it  the  goods,  is,  it  seems  to  us, 
much  stronger  evidence  of  a  present  offer,  which,  when  ac- 
cepted immediately  closed  the  contract.  Appellee's  letter 
was  plainly  an  inquiry  for  the  price  and  terms  on  which 
appellant  would^  jell  it  the  goods,  and  appellant's  answer 
to  it  was  not  a  quotation  of  prices,  but  a  definite  offer  to 
sell  on  the  terms  indicated,  and  could  not  be  withdrawn 
after  the  terms  had  been  accepted. 

It  will  be  observed  that  the  telegram  of  acceptance  refers 
to  the  specifications  mailed.  These  specifications  were 
contained  in  the  following  letter:  "St.  Louis,  Mo.,  April 
24,  1895.  Fairmount  Glass  Works  Co.,  Fairmount,  Ind. — 
Oentlemen:  We  received  your  letter  of  23d  this  morning, 
and  telegraphed  you  in  reply  as  follows:  'Your  letter  23d 
received.  Enter  order  ten  car  loads  as  per  your  quotation. 
Specifications  mailed,' — which  we  now  confirm.  We  have 
accordingly  entered  this  contract  on  our  books  for  the  ten 
ears  Mason  green  jars,  complete,  with  caps*  and  rubbers, 
one  dozen  in  case,  delivered  to  us  in  East  St.  Louis,  at  |4.50 
per  gross  for  pint,  J5.00  for  quart,  J6.50  for  one-half  gallon. 
Terms,  sixty  days'  acceptance,  or  2  per  cent,  for  cash  in  ten 
days,  to  be  shipped  not  later  than  May  15,  1805.  The  jars 
and  caps  to  be  strictly  first  quality  goods.  You  may  ship 
the  first  car  to  us  here  assorted:  Five  gross  pint,  fifty-five 
gross  quart,  forty  gross  one-half  gallon.  Specifications  for 
the  remaining  nine  cars  we  will  send  later.  Crunden- 
Martin  W.  W.  Co/' 
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It  is  insiste'd  for  appellant  that  this  was  not  an  accept- 
ance of  the  offer  as  made;  that  the  stipulation,  ^The  jars 
and  caps  to  be  strictly  first-quality  goods,'-  was  not  in  their 
offer;  and  that,  it  not  having  been  accepted  as  mode,  ap- 
pellant is  not  bound.  But  it  will  be  observed  that  appel- 
lant declined  to  furnish  the  goods  before  it  got  this  letter, 
and  in  the  correspondence  with  appellee  it  nowhere  com- 
plained of  these  words  as  an  addition  to  the  contract. 
Quite  a  number  of  other  letters  passed,  in  which  the  re- 
fusal to  deliver  these  goods  was  placed  on  other  grounds, 
none  of  which  have  been  sustained  by  the  evidence.  Ap- 
pellee offers  proof  tencjing  to  show  that  these  words,  in  the 
trade  in  which  parties  were  engaged,  conveyed  the  same 
meaning  as  the  words  used  in  appellant's  letter,  and  were 
only  a  different  form  of  expressing  the  same  idea.  Ap- 
-  pellant^s  conduct  would  seem  to  confirm  this  evidence. 

Appellant  also  insists  that  the  contract  was  indefinite, 
because  the  quantity  of  each  size  of  the  jars  was  not  fixed, 
that  ten  car  loads  is  too  indefinite  a  specification  of  the 
quantity  sold,  and  that  appellee  had  no  right  to  accept  the 
goods  to  be  delivered  on  different  days. 

The  proof  shows  that  "ten  car  loads"  is  an  expression 
used  in  the  trade  as  equivalent  to  1,000  gross,  100  gross 
being  regarded  a  car  load.  The  offer  to  sell  the  dif- 
ferent sizes  at  different  prices  gave  the  purchaser  the  right 
to  name  the  quantity  of  each  size,  and,  the  offer  being  to 
ship  not  later  than  May  15th,  the  buyer  had  the  right  to 
fix  the  time  of  delivery  at  any  time  before  that.  Sonsely 
V.  Burns'  Adm'r,  10  Bush,  87;  Williamson's  Heirs  v.  Johns- 
ton's Heirs,  4  T.  B.  Mon.,  253;  Wheeler  v.  N.  B,  Railroad 
Co.,  115. U.  S.,  34  [5  Sup.  Ct.,  1061,  1160]. 

The  petition,  if  defective,  was  cured  by  the  judgment, 
which  is  fully  sustained  by  the  evidence.  Judgment  af- 
firmed. 
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Case  82— INJUNCTION  AGAINST  UNLAWFUL  USB  OF  STREETS 

—May   24. 

East  Tennessee  Telephone  Co.,  Etc.  v.  City  of 
Russellville. 

APPEAL  FBOH    UMAIH    CIBCXJIT   CX)UBT. 

N 

1.  Municipal   CospoBATioNa — ^Telephpne   Fbanchisb. — ^Prior   to  the 

adoption  of  the  present  Constitution  tfte  city  of  Russellville 
had  no  legislative  power  to  grant  the  right  to  use  the  streets 
for  the  erection  of  telephone  poles  and  the  stringing  of  wires. 

2.  Same — Effect  of  Constitution. — Section  163  of  the  Constitution 

does  not  confer  a  right  on  a  telephone  company  to  use  the 
streets  of  a  municipality  for  that  purpose  without  municipal 
consent  unless  (1)  the  right  existed  by  charter  antecedently 
and  (2)  that  .work  had  been  begun  thereunder  in  good  faith. 
Neither  condition  existed   ii^  this  case. 

SELDEN  Y.  TRIMBLE  for  the  appellant.      (S.   R.   OREWDSON 
AND  WILBIIR  F.  BROWDER  of  counsel.) 

1.  The  special  demurrer  tOiithe  petition  should  have  been  sustained. 

There  is  no  such  corporation  as  "City  of  Russellville.*'  The 
corporate  name  is  "Mayor  and.  Oeuncilmen  of  Russellville." 
Act  of  the.  Gen.  Assm.,  approved  May  1,  1880;  Act  of  Sept.  30, 
1892;   Ky.  Stats.,  sees.  2741,  1180,  3616. 

2.  The  court  erred  In  sustaining  a  demurrer  to  the  answer;  ,(a)  the 

first  paragraph  was  a  traverse  of  the.  material  allegations  of  the 
petition,  (b)  the  affirmative  defense  relied  on  in  the  second 
paragraph  of  the  answer  was  not  a  waiver  of  the  traverse  con- 
tained in  the  first. 

3.  The  appellant  having  obtained  consent  of  the  proper  legislsftive 

Board  of  Russellville,  a  proper  construction  of  section  163  of 
the  Constitution  would  be  that  appellants  were  thereby  permit- 
ted to  erect  its  poles  over  the  streets  of  Russellville  at-  the 
time  they  did  so.  Section  3650  of  the  Kentucky  Statutes  oper- 
ated to  validate  the  ordinance  granting  the  appellant's  fran- 
chise. 

4.  The  city  of  Russellville  had  an   inherent  right  to  permit  and 

regulate  the  use  of  its  streets  for  telephone  purposes  and  an 
injunction  ought  not  to  have  been  granted  to  destroy  a  work  of 
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- 

so  liiuch  public  policy.  Lexington  &  O.  Ry.  v.  Applegate,  fc,  8 
Dana,  2&8. 

JAME^S  H.  BOWDEfN  on  the  same  side.  (BROWDER  ft  BROWDESt 
AND  S.  R.  CRBWDSON  of  counsel.) 

!•  Telephone  lines  were  intended  to  be  incladed  in  section  19d  of 
the  Constitution  and  this  section  constitutes  a  legislative  grant 
to  such  companies  to  use  the  streets  of  cities. 

2.  Under  section  156  when  a  company  reached  the  city  limits  in 
the  construction  of  its  line,  if  the  city  refused  to  designate  where 
and  under  what  terms  the  lines  should  be  built,  either  the  com- 
pany might  make  its  own  selection  or  by  mandamus  compel 
the  city  to  act. 

S.  Section  164  has  no  application  to  the  facts  of  this  case;  it  is 
limited  to  a  case  where  the  city  itself  creates  the  franchises. 

4.  Nor  is  section  191  applicable;  It  was  aimed  at  speculative  charters 

Th^se  constitutional  provisions  relate  to  such  grants  of  spec- 
ial or  exclusive  privileges  as  are  not  only  exclusive  in  terms  or 
fact  but  are  also  substantially  so  in  character — being  sources  of 
,  corporate  power  and  having  no  application  to  a  case  where  a 
substantial  grant  Is  made  by  general  law  and  where  the  city 
can  do  no  more  than  regulate  the  exercise  of  the  power  granted. 

5.  R.  CRBWDSON  on  the  same  side. 

1.  Section  191  of  the  present  Constitution  did  not  operate  to  re- 

peal the  franchise  previously  granjted  to  Clark  by  ordinance 
passed  November  18,  1890. 

2.  The  right  of  telephone  companies  to  erect  poles  and  string  wires 

within  the  State  is  a  general  one,  subject  only  to  the  restriction 
that  a  municipality  may  prescribe  the  place  where  and  the 
regulations  under  which  the  same  may  be  done. 

3.  The  city  should  be  estopped  from  instituting  proceeding  to  remove 

the  poles  and  wires  of  the  appellant  on  account  of  great  pub- 
lic inconvenience  that  would  hereby  result. 

W.  P.  SANDIDGE  fob  the  appbtxee. 

1.  The  municipal  council  of  the  city  of  Russellville  before  the  adop- 

tion of  the  present  Constitution  bad  no  authority  or  power  to 
.grant  to  any  person  or  corporation  a  right  to  use  the  streets  and 
alleys  for  any  purpose  other  than  that  for  which  they  were 
dedicated.  13  Ky.  Law  Rep.,  705;  ^2  Ky.,  149;  10  Ky.  Law  Rep. 
766;  4  Ky.  Law  Rep.,  727;  1  Bush.  204. 

2.  The  right  to  use  the  streets  for  telephone  purposes  is  an  addi- 

tional servitude  and  can  not  exist  without  municipal  sanc- 
tion.    City  of  Newport  v.  Newport  Light  Co..  84  Ky.,  166;  IS 
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Ky.  Law  Rep.,  705;  10  Ky.  Law  Rep.,  766;  11  Ky.  Law  Rep.. 
841;   8  Dana,  289. 

3.  The  city's  attempt  to  grant  authority  was  void. 

4.  A   stree>t  could  not  before   the   adoption   of  the   present  Consti- 

tution be  subject  to  any  additional  servitude  without  authority 
from  the  General  Assembly,  and  the  erection  of  a  line  of  tele- 
phone poles  is  an  imposition  of  a  new  and  additional  servi^ 
tude.  47  Am.  Rep.,  453;  42  N.  J.,  Eq.,  141;  49  N.  J.  L„  344; 
86  Va.,  ©96;  19  Am.  St.  Rep.,  908;  24  Am.  St  Rep.,  290;  50  N.  Y. 
Supp.,   488;    49  Fed.  Rep.,   113. 

H.    S.   McCUTCHEN  on   the   same   side.      (E.   G.  VICK,   JOHN   S. 
RHEA  AND  CRADDOCK  &  SANDIDGE  or  counsel.) 

On  the  Validity  of  the  alleged  franchises.  Ky.  Stats.,  ch.  89, 
art  G;  Constitution,  sees.  163,  164,  191,  199;  Ky.  Stats.,  sec. 
3636. 

JUDGE  PAYNTER  delivered  the  opinion  of  the  court. 

t 

Previous  to  the  adoption  of  the  present  Constitution,  the 
council  of  a  municipal  corporation,  without  legislative  au- 
thority, could  not  grant  to  any  person  or  corporation  the 
right  to  use  the  streets  and  alleys  of  a  city  or  town  tor 
any  purpose  other  than  for  which  they  were  dedicated. 
The  streets  and  alleys  of  a  city  or  town  are  intended  for 
public  travel,  and,  when  an  additional  servitude  is  placed 
upon  them,  it  is  in  derogation  of  commo^i  right.  Buttles 
V.  City  of  Covington  (10  Ky.  Law  Rep.,  766),  [10  S.  W,,  644] ; 
Com*.  V.  City  of  Frankfort,  92  Ky.,  149.  [17  S.  W.,  287]. 

In  City  of  Newport  v.  Newport  Light  Co.,  84  Ky.,  166,  the 
court,  in  considering  the  question  of  the  right  of  a  gas  com- 
jmny  to  use  the  streets  to  enable  it  to  lay  down  its  pipes, 
.said:  "It  may  be  regarded,  however,  as  well  settled  that 
th-e  right  to  use  the  streets  of  a  city  by  a  gas  company  to 
enable  it  to  lay  dowm  its  pipes  is  a  franchise  that  can  be 
granted  only  by  the  Le^slature,  or  some  local  or  municipal 
authority  authorized  to  confer  it."  (Dillon  on  Municipal 
Corporations,  second  column,  section  691.) 

"However  it  may  be  as  respects  the  power  of  the  Legisla- 
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ture  to  make  the  grant  exclusive,  no  such  power,  it  is 
clear,  can  be  exercised  by  a  municipal  council,  unless  it  be 
plainly  conferred  by  express  words,  or  by  necessary  or  at 
least  reasonable  implication."    (Id.,  sea  695.) 

Section  163  of  the  Constitution,  to  which  we  will  here- 
after refer,  recognizes  that  to  occupy  the  streets  and  al- 
leys of  a  city  or  town  with  telephone  poles  and  wires  is 
an  additional  servitude,  by  refusing  telephone  companies 
the  right  to  enter  upon  the  streets  and  alleys  of  a  city  or 
town  without  the  consent  of  the  proper  legisla-tive  bodies 
or  boards  of  such  city  or  town  being  first  obtained.  It  is 
the  imposition  of  a  new  and  additional  servitude  on 
streets  and  alleys  of  a  city  or  town  to  erect  telephone 
poles  and  string  wires  thereon.  Board  of  Trade  Telegraph 
Co.  V.  Barnett,  47  Am.  Rep.,  453;  Broome  v.  New  York  & 
New  Jersey  Telephone  Co.,  42  N.  J.  Eq.,  141  [7  AtL,  851]; 
Western  Union  Telegraph  Co.  v.  Williams,  86  Va.,  696  [19 
Am.  St,  R.,  908;  11  S.  E.,  106] ;  Stowers  v.  Postal  Telegraph 
Cable  Co.,  24  Am.  St.  R.,  290  [9  South.,  356] ;  Pacific  Postal 
Telegraph  Cable  Co.  v.  Irvine,  &c.,  49  Fed.  Rep.,  113. 

On  November,  18,  1890,  the  Board  of  Councilmen  of  the 
city  of  Russellville  granted  to  J.  W.  Clark,  "for  ten  years, 
exclusive  franchise  for  the  purpose  of  erecting  a  system  of 
telephone  lines  in  thai*  city."  At  that  time  the  council- 
men  of  that  cFty  had  no  legislative  authority,  express  or 
implied,  which  authorized  them  to  grant  such  a  privilege 
to  him.  He  enjoyed  no  charter  privilege  which  eopf^rred 
upon  him  the  right  to  occupy  the  streets  and  alleys  of  that 
city  for  the  purposes  stated.  The  date  of  the  grant  of 
the  privilege  shows  that  it  was  before  the  adoption  of 
the  present  Constitution. 

Previous  to  February  8,  1893,  a  motion  was  entered  be- 
fore  the  Board  of  Councilmen  to  the  effect  that  Clark  be 
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given  sixty  days  in  which  to  commence  operations  on  his 
telephone  sj'stem;  and,  after  considering  the  motion,  they, 
on  February  8^  1893,  rejected  the  proposition,  for  the  rea- 
son, a^  given  by  them,  that  upon  investigation  they  iound 
that  under  the  present  Constitution  he  did  not  enjoy 
the  right  to  erect  a  telephone  line  in  the  city.  After- 
wards Clark  proceeded  to  'erect  his  telephone  line, 
placed  poles  on  the  streets  and  alleys  of  the  city,  strung 
wires  upon  them,  and  seems  to  have  been  operating  it 
when,  in  1896,  the  East  Tennessee  Telephone  Company 
purchased  the  telephone  line  from  him,  claiming  that  it 
had  been  granted  the  privilege  by  the  board  of  councilmea 
in  1884  to  erect  a  telephone  line  over  the  streets  and  alleys 
of  the  city.  The  right  to  have  erected  this  telephone  line,  . 
and  to  maintain  the  same,  is  claimed  to  exist  by  virtue  of 
the  action  of  the  board  of  councilmen  in  granting  the  priv- 
ilege to  Clark  in  1890;  and,  further,  as  the  telephone  com- 
pany had  been  granted  the  privilege  in  1884  to  erect  a  tele- 
phone line  in  the  city,  it  had  the  right  to  acquire  his  inter-, 
est  in  the  telephone  line,  ^nd  therefore  the  city  has  no 
right  1^0  compel  the  removal  of  the  present  poles  from  the 
streets  and  alleys  of  the  city,  or  to  prevent  it  from  plant- 
ing additional  ones.  It  may  be  added  here  that  the  board 
of  councilmen  of  the  city  had  no  legislative  authority  to 
grant  the  privilege  to  the  telephone  company  to  erect  a 
telephone  line'  in  the  city.  Section  163  of  the  constitution 
reads  as  follows:  "No  street  railway,  gas,  water,  steam 
heating,  telephone,  or  electric  light  company,  within  a 
city  or  town,  shall  be  permitted  or  authorized  to  construct 
its  tracks,  lay  its  pipes  or  mains,  or  erect  its  poles,  posts 
OP  other  apparatus  along,  over,  under  or  across  the  streets, 
alleys  or  public  grounds  of  a  city  or  town,  without  the  con- 
sent of  the  proper  legislative  bodies  or  boards  of  such  city 


Digitized  by 


Google 


672 KENTUCKY  REPORTS,  [Vol.  106 

East  Tennessee  Telephone  Co.,  ftc,  y.  City  ot  Russellyille. 

or  town  being  first  obtained;  but  when  charters  have  been 
heretofore  granted  conferring  such  rights,  and  work  has 
in  good  faith  been  begun  thereunder,  the  provisions  of  this 
, section  shall  not  apply.'*  It  will  be  seen  from  this  section 
of  the  constitution  that  no  authority  is  vested  anywhere 
to  authorize  any  telephone  company  to  construct  its  line 
on  or  across  the  streets  and  alleys  or  the  public  grounds  of 
a  city  or  town,  except  with  the  consent  of  the  proper  legis- 
lative bodies  or  boards  of  such  city  or  town.  No  such  au- 
thority was  obtained  by  Clark  or  the  telephone  company, 
and  it  necessarily  follows  that  they  had  no  right  to  enter 
upon  the  streets  and  alleys  of  the  city  for  the  purposes 
stated.  To  hold  otherwise  would  be  to  utterly  ignore  and 
disregard  the  organic  law  of  the  State.  When  a  telephone 
companj-  takes  possession  of  the  streets  and  alleys  of  a 
city  or  town  without  the  consent  of  the  legislative  bodies 
or  boards  of  the  city  or  town,  it  has  no  more  right  to  occu- 
py the  streets  and  alleys  than  any.  wrong-doer  has  who 
takes  possession  of  the  land  of  another  without  his  con- 
sent. The  last  paragraph  of  section  163  is  to  the  effect 
that  when  charters  had  been  theretofore  granted  canfer- 
ring  such  rights,  and  work  had  in  good  faith  been  begun 
thereunder,  the  section  does  not  apply. 

There  is  no  pretense  in  this  case  that  Clark  had  any  char- 
ter which  authorized  him  to  build  a  telephone  line  over  the 
streets  and  alleys  of  the  city  of  Russellville;  neither  is  it 
pretended  that  the  charter  of  the  telephone  company  con- 
ferred any  such  right.  So  neither  of  them  had  charters 
which  conferred  such  rights.  Nor  had  they  commenced 
work,  in  good  faith  or  otherwise,  for  the  purposes  of  erect- 
ing the  telephone  line,  when  the  present  Constitution  was 
adopted.  As  the  action  of  the  Board  of  Councilmen  previous 
to  the  adoption  of  the  present  Constitution  was  invalid,  no 
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rights  accrued  to  Clark  or  the  telephone  company  there- 
under. Thej'  had  no  rights  to  be*  recognized  by  the  pro* 
visions  of  the  Constitution.  It  was  not  the  purpose  of  the 
Constitution  to  render  valid  a  resolution  of  a  Board  of 
•  Couneilmen,  which,  under  the  law  at  the  time  of  its  adop- 
tion was  invalid.  The  fact  that  the  provisions  of  the  Con- 
stitution only  relate  to  rights  which  accrued  by  virtue  of 
charters,  and  that  these  charters  were  not  to  operate  to 
give  consent  to  the  use  of  streets  and  alleys  of  a  city  or 
town,  except  work  had  commenced  in  good'  faith,  shows 
that  no  effect  was  intended  to  be  given  to  any  unauthorissed 
action  of  city  authorities  which  had  been  taken  before  the 
adoption    of   the    Constitution. 

It  is  suggested  that  section  3650,  Kentucky  Statutes, 
which  reads  as  follows,  "All  laws,  ordinances,  by-laws  and 
resolutions  now  in  force  in  said  cities,  and  not  inconsistent 
with  this  chapter,  shall  remain  in  full  force  until  altered 
or  repealed  by  ordinance,"  validates  the  ordinance  graijt- 
ing  the  appellant's  franchise.  By  the  express  terms  of  this 
section,  it  only  keeps  in  force  ordinances,  by-laws,  and  res- 
olutions which  were  in  force  at  the  time  the  act  for  the 
government  of  cities  of  the  fifth  class  became  a  law.  The 
francJiise  which  the  common  council  attempted  to  give 
Clark  and  the  telephone  company  was  not  even  in  force 
at  the  time  of  the  adoption  of  the  Constitution;  and,  had 
the  ^franchise  been  granted  by  a  charter  then,  it  would  have 
been  invalid,  unless  work  in  good  faith  had  been  begun 
under  it  before  the  adoption  of  the  Constitution. 

The  judgment  is  affirmed. 
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Case  83r-ACTION   ON  CONTRACT— Mat   24. 

Lotiisville  Bridge  Company  y.  Lotdsville  &  Nash- 
ville R.  R.  Co. 

APPEAL  mOM  JEFFEBSON  CIBCUIT  COUBT,  LAW  AKD  EQUITY  DIVISIQll. 


1.  Contracts — Contribution     to     Biudge     RBtErrAL — ^Damages     fob 

Breach. — Appellee  and  other  railroad  companies  entered  into  an 
agreement  with  appellant  to  contribute  in  proportion  to  the 
business  done,  a  rental  which  would  cover  appellant's  fixed 
charges  an<l  create  a  sinking  fund  to  pay  appellant's  bonded 
Indebtedness,  with  the  further  provision  that  the  rental  should 
be  reduced  in  proportion  to  the  increase  of  the  sinking  fund 
and  the  contribution  which  other  roads  might  make  to  the  ag- 
gregate rental.  The  other  participating  roads  received  rebates 
on  rentals  paid  but  the  appellee  did  not.  In  an  action  against 
the  appellant  to  recover  overcharges  on  rentals  it  is  held  that 
^  plaintift  is  entitled  to  a  judgment  to  an  amount  of  its  over- 
charges estimated  on  the  traffic  basis;  and  that  it  was  no  de- 
fense to  th«  .action  that  the  traffic  reports  which  the  appellee 
covenaivted  to  make  were  made  by  Its  connecting  lines  and  not 
by  appellee  Itself. 

2.  Same. — Plaintift  in  an  action  for  breach  of  contract  is  not  pre- 

cluded from  recovery  by  failing  to  comply  with  a  stipulation  In- 
serted  for  its  own  benefit  and  in  which  the  other  contracting 
parties   have  no   interest 

HUMPHREY  ft  DAVIE  fob  the  appellant.     (GIBSON,  MARSHALL 
ft  GIBSON  of  couitsel.) 

1.  Effect  of  reformed  petitions  upon  former  pleadings  filed  in  the 

cause:  Smith  v.  Pelot,  65  Hun,  631;  Holmes  v.  Jones,  121  N. 
Y.,  461;  Mulligan  v.  111.  Cent  Ry.  Co.,  36  la.,  181;  Brown  v. 
Pickard,  4  Utah,  492. 

2.  On  practical  construction  of  a  contract    Louisville  Turnpike  Ca 

V.  Shadburne,  1  Ky.  Law  Rep.,  325;  Thompson  v.  Thompson,  2 
B.  M.,  166;   11  Am.  ft  Eng.  Ency.  of  Law.  518. 

3.  When  money  can  be  recovered  as  paid  by  mistake.     Tyler  v. 

Smith,  18  B.  M.,  797. 

4.  What  contracts  are  mutual  and  dependent.    7  Am.  ft  Eng.  Ency. 

of  Law,  120,  121;  McLure  v.  Rush,  9  Dana»  65;  Allen  v.  Saun- 
ders, 7  B.  M..  592;   Irwin  v,  Lee.  34  Ind.,  321. 

5.  Duty  of  a  party  to   minimize  his   damages.     I   Sutherland   (A 

Damages,  148;  Miller -v.  Mariner's  Church,  7  Greenleaf,  bL 
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HELM,  BRUCE  &  HELM  fob  appeluee. 

1.  When  a  bridge  company  makes  a  contract  with  several  railroad 
com|>anies  for  the  use  of  the  bridge,  an,d  agrees  that  uf^on  sign- 
ing the  agreement  it  will  so  flx  and  maintain  its  rates  as  not  to 
produce,  in  the  aggregate,  a  sum  exceeding  certain  sums  named 
In  the  contract,  and  that  the  tolls  shall  never  be  more  to  one  rail- 
road company  than  to  another.  It  has  no  right  to  maintain  its 
toll€  at  such  rates  as  to  produce  an  aggregate  sum  greater  than 
that  named  in  the  contract,  andf  if  it  d9es  so,  it  comes  under 
obligation  to  see  to  it  that  the  surplus  thus  improperly  crei^ed 
is  redistributed  to  the  railroad  companies  in  the  proportion  of 
their  several  contributions  to  the  tolls. 

'2.  If  the  bridge  company,  after-  having  improperly  created  the  sur- 
plus, disposes  of  it  by  credititig  back  or  redisitributing  the 
whole  surplus  to  some  of  the  companies,  exclusive  of  another, 
it  is  as  much  a  breach  of  contract  as  if  there  had  been  a  difter- 
ence  made  in  the  first  instance  In  the  tolls  charged  to  those 
companies. 

3.  The   bridge  company,   having   consented  that   the   Louisville   ft 

Nashville  Railroad  Company  might  pay  its  share  of  the  established 
published  toll  rates  to  its  connecting  carriers,  which  were  In  turn 
to  account  to  the  bridge  company  for  them,  '^hose  companies  be- 
came the  agents  of  the  bridge  company  for  the  purpose  of  those 
collections,  and  it  can  not  escape  liability  in  a  suit  upon  the 
contract  to  recover  the  Louisville  &  Nashville  Railroad  Com- 
pany's share  of  the  surplus,  by  showing  that  the  Louisville  ft 
Nashville  Railroad  Company  had  not  paid  directly  to  the 
bridge  company,  the  performance  of  that  covenant  having  been 
expressly  waived. 

4.  Knowing  that  the  connecting  carriers  of  the  Louisville  ft  Nash- 

ville Railroad  Company  had  collected  from  it  its  proportion 
of  the  full  published  toll  rates  for  the  use  of  the  bridge  com- 
pany, and  that  a  large  surplus  would  be  created  by  the  exaction 
of  the  full  published  toll  rates  from  all  the  companies,  it  was 
the  duty  of  the  bridge  company  to  see  to  it  that  the  surplus  thus 
created  should  be  redistributed  in  proportion  to  contributions, 
and  then  the  bridge  company,  I'ecognlzing  this  obligation, 
actually  credited  on  its  books  the  Louisville  ft  Nashville  Rail- 
road Company  and  debited  the  connecting  carriers  respectively, 
with  the  tolls  on  the  traffic  interchanged  between  them  re- 
spectively and  the  Louisville  ft  Nashville  Railroad  Company,  this 
duty  of  the  bridge  company  to  collect  the  amounts  from  the 
connecting  carriers  thus  debited  to  them  and  credited  to  the 
Louisville  ft  Nashville  Railroad  Company,  fixes  an  undoubted 
obligation  on  the  bridge  company  to  account  to  the  Louisville 
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&  Nashville  Railroad  Company  for  the  amount  with  which  It 
is  credited  on  the  books  of  the  bridge  company,  and,  if,  in  order 
to  realize  that  money,  it  must  first  collect  it  from  the  connect- 
ing carriers,  its  primary  duty  to  the  Louisville  &  Nashville 
Railroad  Company  is  not  lessened  thereby,  the  whole  situation 
having  been  created  in  the  first  place  by  the  bridge  company's 
breach  of  contract  in  exacting  excessive  tolls. 
6.  Where  the  bridge  company  collects  from  some  of  the  connect- 
ing carriers  the  amounts  thus  debted  to  them  on  account  of  the 
*  0  Louisville  &  Nashville  Railroad  Company's  share  of  the  surplus, 
and  uses  the  money  in  its  own  business,  it  is  liable  to  the  Louis* 
ville  &  Nashville  Railroad  Company  for  not  only  the  anu)unt 
collected,  but  for  interest  as  weld  on  those  amounts  from  th« 
time  they  should  have  been  paid  over,  and  if  it  has  disabled 
itself  by  a  contract  to  which  the  Louisville  &  Nashville  Railroad 
-  Company  was  not  a  party,  from  making  collection  from  one  of 
these  companies  it  is  nevertheless  bound  for  the  amount  with 
interest  from  the  time  it  should  have  collected  and  paid  over 
to  the  Louisville  &  Nashville  Railroad  Company.  Schmidt, 
Trustee,  v.  Louisville,  Cincinnati  &  Lexington  Railway  Co., 
95  Ky.,  290. 

Same  counsel  ix)b  appellant  in  a  petition  fob  a  beheabing. 
Same  cottnsel  fob  appellee  in  besponse  to  the  petition  fob  a  b& 

HEABINQ. 

JUDGE  BURNAM  delivered  the  opinion  of  the  ootjbt. 

This  suit  was  instituted  by  appellee  against  the  Louis- 
ville Bridge  Company,  the  Jeffersonville,  Madison  &  In- 
dianapolis Railroad  Company,  the  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company,  the  Ohio  &  Mis- 
sissippi Railway  Company,  the  Louisville,  New  Albany  & 
Chicago  Railway  Company,  and  the  Louisville,  Evansville 
&  St.  Louis  Consolidated  Railway  Company  to  recover,  un- 
der a  contract  made  on  the  5th  day  of  June,  1872,  excessive 
tolls  alleged  to  have  been  collected  from  it  by  the  Louis- 
ville Bridge  Company  for  the  years  1892,  1893,  1894,  and 
1895.  The  clauses  of  that  contract  which  are  essential  to 
the  determination  of  this  case  are  the  first,  second,  third, 
fifth,  and  sixth,  which  are  as  follows: 

"Agreement  made  this  fifth  day  of  June,  1872,  between 
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the  Louisville  Bridge  Company,  party  of  the  first  part,  the 
Jeffersonville,  Madison  &  Indianapolis  Railroad  Company, 
party  of  the  second  part,  the  Ohio  &  Mississippi  Railway 
Company,  party  of  the  third  part,  and  the  Louisville  & 
Nashville  Railroad  Company,  party  of  the  fourth  imrt, 
witnesseth: 

"Whereae,  the  first  party  owns  the  bridge  over  the  Ohio 
river  at  Louisville,  between  the  Commonwealth  of  Ken- 
tucky and  the  State  of  Indiana,  with  the  approach  thereto 
on  the  south  or  Kentucky  side  thereof,  vt»  capital  stock 
being  fifteen  hundred  thousand  dollars,  and  its  mortgage 
debt  eight  hundred  thousand  dollars,  bonds  for  said  debt 
being  issued,  for  one  thousand  dollars  each,  dated  the  first 
day  of  December,  1868,  and  payable  twenty  years  after  said 
date,  with  interest  at  seven  per  cent,  per  annum,  payable 
semi-annually  in  gold  on  the  first  day  of  June  and  the  first 
day  of  December,  principal  and  interest  payable  at  the 
Bank  of  America,  New  York  City;  and  whereas,  the  sec- 
ond luirty  owns  the  approach  to  said  bridge  on  the  north 
or  Indiana  side  thereof,  and  the  railroad  connecting  there- 
with; and  whereas,  the  third  party  owns  a  railroad  con- 
necting with  the  railroad  of  the  party  of  the  second  part 
at  or  near  the  north  end  of  said  approach;  and  whereas, 
the  party  of  the  fourth  part  owns  a  railroad  terminating 
in  the  city  of  Louisville  and  connecting  with  the  track  over 
and  across  the  said  bridge.  Now,  this  agreement  witness- 
eth, in  consideration  that  the  second,  third,  and  fourth 
parties  agree  respectively  to  use  said  bridge  as  hereinafter 
covenanted,  the  first  party  hereby  covenants  and  agrees 
jointly  and  severally  with  the  second,  third,  and  fourth 
parties,  their  successors  and  assigns,  respectively,  that  the 
tolls  and  charges  over  and  for  the  use  of  said  bridge  and 
its  tracks  owned  by  the  first  party,  in  the  transportation  of 
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Treigfits,  passengers,  mails,  and  other  goods  received  from 
or  delivered  to  the  roads  of  said  second,  third,  and  fourth 
parties,  per  ton,  and  per  passenger,  or  per  car,  engine,  or 
other  means  of  transfer,  over  said  bridge,  shall  be  fixed  on 
signing  this  agreement,  and  shall  not  be  in  excess  of  a  toll 
or  charge  sufficient  to  produce  in  the  aggregate  a  sum 
equal  to  the  cost  and  expense  of  keeping  in  repair  and  tak- 
ing care  of  said  bridge  and  the  said  approach  owned  by  the 
first  party,  paying  a  dividend  semi-annually  of  six  per  cent. 
on  said  capital  stock  of  fifteen  hundred  thousand  dollars, 
the  interest  upon  said  bonds  as  the  same  matures  and  be- 
comes payable,  a  sinking  fund  sufiicient  to  pay  off  said 
bonds  of  eight  hundred  thousand  dollars  at  maturity,  the 
amount  necessary  to  keep  up  the  corporate  organization 
of  the  party  of  the  first  part,  with  its  proper  officers  and 
servants,  and  such  taxes  as  may  be  chargeable  against 
such  bridge  company  on  said  bridge  or  other  property  i)er- 
taining  thereto  or  otherwise;  and  it  is  understood  and 
mutually  agreed  that  the  said  charges  and  tolls  shall  from 
year  to  year  be  reduced  in  proportion  to  the  reduction  of 
interest  on  said  bonds  by  the  operation  of  said  sinking 
fund,  and  that  said  toll  and  charges  shall  always  be  the 
same  to  each  of  the  second,  third,  and  fourth  parties,  and 
that  the  tolls  and  charges  to  other  railroads  or  railroad 
companies  for  like  use  of  said  bridge  and  the  approach 
owned  by  the  first  party  shall  not  be  less  than  those 
charged  to  or  incurred  by  the  parties  hereto.  And  all 
such  tolls  and  charges  paid  by  other  railroads  or  railroad 
companies  shall  be  applied  to  and  form  a  part  of  the  fund 
hereinbefore  provided  for  the  payment  of  expenses,  sink- 
ing fund,  interest,  dividends,  and  taxes,  the  same  as  if 
paid  by  the  second,  third,  and  fourth  parties. 
"Sec.  2.    The  first  party  shall  keep  in  repair,  maintain. 
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and  renew  such  bridge  and  its  appurtenances  and  the 
tracks  and  approach  thereto,  owned  by  the  first  party. 
If,  however,  said  bridge  or  its  appurtenances -shall  be  in- 
jured by  flood,  ice,  or  other  casualty,  or  by  crystallization 
of  the  iron  or  other  inherent  decay,  so  as  to  render  the 
same  useless  or  dangerous,  and  it  shall  become  necessary 
to  rebuild  the  whole  or  any  material  part  thereof,  involv- 
ing an  expenditure  greater  than  could  be  realized  from  a 
judicious  amount  of  current  rates  and  charges,  then  and 
in  every  such  case  it  is  mutually  agreed  between  the  par- 
ties that  the  first  party  shall  issue  bonds  secured  by  mort- 
gage on  said  bridge  and  its  appurtenances  and  appendages 
owned  by  the  flrst  party,  at  a  rate  of  interest  not  exceed- 
ing seven  per  cent,  per  annum  in  gold,  payable  semi-annu- 
ally, principal  payable  in  forty  years,  and  to  an  amount 
sufficient  to  yield  a  fund  equal  to  the  expenses  of  renewing 
and  repairing  said  bridge;  and  the  proceeds  of  said  bonds 
shall  be  applied  to  that  purpose,  in  which  event  the  tolls 
and  charges  for  the  use  of  said  bridge,  as  hereinbefore 
provided,  shall  be  increased  so  as  to  cover  and  provide  for 
the  payment  of  the  interest  on  said  bonds,  and  a  sinking 
fund  to  retire  and  take  up  said  bonds  at  maturity. 

"Sec.  3.  In  consideration  of  the  premises,  the  second 
and  third  parties  each  severally  covenant  for  itself,  its 
successors  and  assigns,  with  the  first  party,  its  successors 
and  assigns,  that  it  will  pass  over  the  said  bridge  all  the 
freight,  passengers,  mails,  express  matter,  and  other  goods 
carried  on  and  over  their  roads  to  and  from  Louisville,  and 
to  and  from  points  which  require  their  passage  over  the 
Ohio  river  at  or  near  Louisville  during  the  existence  of 
this  agreement,  and  will  pay  punctually  to  the  party  of  the 
first  part  the  tolls  and  charges  hereinbefore  provided  for 
the  use  by  them,  respectively,  of  said  bridge,  and  the  tracks 
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and  approaches  thereto,  owned  by  the  first  party;  and  the 
party  of  the  fourth  part  for  itself,  its  successors  and  as- 
signs, covenants  with  each  of  the  parties  of  the  first,  sec- 
*  ond,  and  third  parts,  their  respective  successors  and  as- 
signs, that  it  will  deliver  to  the  said  party  of  the  first  part, 
to  be  passed  over  the  said  bridge,  or  to  the  parties  of  the 
second  part  or  third  part,  or  to  such  other  railroad  com- 
pany or  companies  as  may  for  the  time  being  be  trans- 
jwrting  freight,  passengers,  mails,  express  matter,  and  oth- 
er goods  over  the  said  bridge,  all  the  freight,  passengers, 
mails,  express  matter,  and  other  goods  carried  on  and  over 
its  road  or  any  part  thereof,  destined  for  Jeffersonville,  in 
the  State  of  Indiana,  or  any  other  points  which  require 
their  passage  over  the  Ohio  river  at  or  near  Louisville 
during  the  existence  of  this  agreement,  and  will  charge  on 
said  traffic,  in  addition  to  its  rates  for  transportation  ser- 
vice, the  then  established  rates  of  toll  and  charges  herein- 
before provided  for  the  use  of  said  bridge  and  approaches, 
and  punctually  pay  the  said  tolls  and  charges  to  the  first 
party." 

"Sec.  5.  Accounts  of  all  expenditures,  tolls,  and  charges 
and  payments  required  by  the  terms  of  this  agreement 
shall  be  kept  by  the  party  authorized  by  this  agreement  to 
charge  the  same  against  either  of  the  parties  hereto,  the 
account  of  tolls,  however,  to  be  kept  by  the  respective  par- 
ties chargeable  therewith;  and  all  such  accounts  shall  be 
rendered  to  the  proper  parties  during  the  month  next  suc- 
ceeding the  accruing  of  the  items  thereof,  and  the  same 
shall  be  settled  and  paid  within  thirty  days  after  the  ren- 
dition of  each  monthly  account. 

"See.  6.  If  it  is  found,  during  the  month  of  May  or  No- 
vember in  any  year,  that  the  tolls  and  charges  herein  pro- 
vided are  not  sufficient  to  meet  the  said  interest  and  divi- 
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dend  due  the  first  day  of  the  next  succeeding  month,  the 
parties  of  the  second  and  third  parts  each  covenant  and 
agree,  separately  with  the  first  party,  and  mutually  cove- 
nant each  with  the  other,  to  advance  and  pay  the  deficit « 
immediately  and  pro  rata  according  to  the  aggregate 
amount  of  tolls  and  charges  for  the  use  of  said  bridge 
against  eaqh  for  the  current  six  months.  The  said  ad- 
vance, with  interest  thereon  at  the  rate  of  seven  p^r  cent, 
per  annum,  shall  be  refunded  by  the  first  party  out  of  tolls 
first  thereafter  accruing.'' 

Under  this  contract  the  bridge  company  was  authorized 
to  fix  such  rates  and  charges  for  the  use  of  the  bridge  as 
should  produce  in  the  aggregate  not  more  than  a  sum  suffi- 
cient to  pay  (1)  the  cost  and  expense  of  keeping  the  bridge 
and  its  approaches  in  repair;  (2)  a  semi-annual  dividend  of 
6  per  cent,  on  the  capital  stock  of  $1,500,000;  (3)  the  inter- 
est upon  the  bonds  of  the  company,  amounting  in  the  ag- 
gregate to  f 800,000,  and  establishing  a  sinking  fund  suffi- 
cient to  pay  off  the  bonds  at  maturity;  (4)  the  amount  nec- 
essary to  keep  up  the  corporate  organization  of  the  compa- 
ny; (5)  such  taxes  as  may  be  charged  against  the  company 
or  its  property.  It  was  expressly  agreed  that  these  tolls 
and  charges  should  be  reduced  from  year  to  year  as  the 
outstanding  bonds  were  paid  off  and  discharged,  and  the 
interest  charge  thereby  extinguished;  that  these  tolls  and 
charges  should  always  be  the  same  to  the  second,  third, 
and  fourth  parties,  and  that  the  tolls  and  charges  to  other 
railroads  for  the  like  use  of  the  bridge  and  its  approach 
should  not  be  less  than  those  charged  to  the  parties  to  the 
contract,  and  that  all  such  tolls  and  charges  paid  by  other 
railroad  companies  should  form  a  part  of  the  fund  pro- 
vided for  the  payment  of  the  expenses,  sinking  fund,  inter- 
est, dividends,  and  taxes,  the  same  as  if  paid  by  the  sec- 
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ond,  third,  and  fourth  parties;  and  in  consideration  of  this 
agreement  the  railroad  companies  agreed  to  pass  over  the 
bridge  all  the  freight,  passengers,  mails,  express  matter 
•  and  other  goods  carried  on  and  over  their  road  to  and 
from  Louisville,  and  to  and  from  points  which  required 
their  passage  over  the  Ohio  river  at  or  near  Louisville, 
during  the  existence  of  the  agreement,  and  to  punctually 
pay  to  the  party  of  the  first  part  the  tolls  and  charges  due 
by  them  for  the  use  of  the  bridge,  tracks,  and  approaches 
thereto. 

On  the  first  day  of  February,  1882,  the  bridge  com- 
pany entered  into  an  agreement  with  the  Louisville, 
New  Albany  &  Chicago  Railroad  Company  for  the  use  of 
the  bridge,  which  was  substantially  in  accord  with  the 
•  agreement  between  the  original  contracting  parties,  and 
subsequently  a  similar  contract  was  entered  into  with  the 
Louisville,  Evansville  &  St.  Louis  Consolidated  Railroad 
Company  for  the  use  of  the  bridge. 

Plaintiff  alleges  thiat  it  had  lived  up  to  the  letter  and 
spirit  of  its  agreement  continuously  from  the  execution 
of  the  contract  until  the  institution  of  this  suit,  and  had 
delivered  to  the  bridge  company  and  to  the  several  railroad 
companies  using  said  bridge  all  passengers,  freight,  mail 
and  express  matter  to  be  passed  over  said  bridge  carried 
on  and  over  its  road,  or  any  part  thereof,  destined  for  any 
points  which  required  their  passage  over  the  Ohio  river 
at  or  near  Louisville;  that  with  the  consent  of  the  bridge 
company  and  the  other  railroad  companies  using  the  bridge 
it  had,  up  to  the  filing  of  this  suit,  punctually  paid  for  the 
use  of  the  bridge,  paying  to  the  defendant  railroad  com- 
panies the  tolls  due  from  it  on  traffic  passing  over  the 
bridge  hauled  by  plaintiff,  and  delivered  to  the  bridge  com- 
pany or  to  the  respective  railway  companies;  that  its  con- 
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tributions  and  tolls  at  some  times  had  been  only  such 
parts  thereof  as  its  mileage  bore  to  the  total  mileage  over 
which  the  traffic  was  transported,  but  at  other  times  it 
liald  contributed  the  total  amount  thereof,  Plaintiflf  • 
charges  that  the  bridge  company,  upon  the  signing  of  the 
contract,  fixed  its  tolls  and  charges,  and  had  from  time  to 
time  changed  same,  but  had,  in  violation  of  its  contract, 
for  the  years  1892,  1893,  and  1894,  maintained  said  tolls 
and  charges  at  sucli  rates  as  to  produce  a  sum  more  than 
sufficient  to  raise  the  sums  mentioned  and  declared  in  the 
contract,  and  had  illegally  refunded  the  whole  of  this  eX' 
cessive  toll  to  the  defendant  railroad  companies,  and  had 
refused  to  pay  any  part  thereof  to  plaintiff;  and  that  of 
this  excess  so  illegally  collected  from  the  plaintiff  the 
Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  had  received 
176,878.92,  Baltimore  &  Ohio  Southwestern  Railway  Com- 
pany fl2,488.82,  Louisville,  Evansville  &  St.  Louis  Con- 
solidated Railway  Company  f43,968.70,  Louisville,  New  Al- 
bany «&  Chicago  Railway  Company  f34,697 — ^making  the 
aggregate  f  168,033.44 — for  which  it  seeks  to  hold  the 
bridge  campapy  responsible. 

The  bridge  company  denies  that  plaintiff  had  paid  to  it 
directly  any  tolls  on  the  traffic,  sent  by  it  over  the  bridge 
for  the  years  1892,  1893  and  1894,  or  that  it  had  received 
such  tolls  and  charges  as  if  paid  to  it  by  the  plaintiff;  and 
alleges  that  plaintiff  had  refused  to  make  any  reports  of 
such  traffic  prior  to  the  year  1892,  and  had  since  that  time 
failed  to  pay  to  them  the  tolls  due  on  traffic  sent  by  it  over 
the  bridge,  but  had  permitted  this  traffic  to  be  reported 
by  the  connecting  lines  to  whom  it  was  delivered,  who 
paid  the  tolls  thereon  without  informing  defendant  what 
proportion  thereof  had  been  contributed  by  plaintiff..  De- 
fendant admits  that  it  had  maintained  its  tolls  at  a  high- 
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er  rate  than  was  necessary  to  pay  the  fixed  charges  pro- 
vided by  the  contract,  but  alleges  that  this  was  done  with 
the  assent  of  all  the  parties  to  the  contract,  and  avers  that 
plaintiff  would  have  received  its  proportion  of  this  excess 
if  it  had  furnished  the  necessary  information  to  enable  de- 
fendant to  ascertain  what  this  proportion  was  as  pro- 
vided by  the  contract. 

It  appears  that  the  business  between  the  bridge  company 
and  the  railroad  companies  was  conducted  in  accordance 
with  the  agreement  up  until  about  the  year  1879  or  1880, 
the  surplus  tolls  being  applied,  in  accordance  with  the 
terms  of  the  contract,  to  the  extinguishment  of  the  bonded 
debt  of  $800,000;  that,  after  this  was  done,  representatives 
of  the  bri,dge  company  and  of  the  railroads  north  of  the 
river  held  a  meeting,  of  which  plaintiff  was  net  ad- 
vised, and  agreed  that  th^  bridge  company  should  main- 
tain its  rates  and  charges  at  the  excessive  amounts,  and 
that  the  surplus  created  by  these  excessive  rates  should 
be  rebated  back  to  the  roads  north  of  the  river;  and  that 
from  that  time  on  large  amounts  were  each  year  credited 
back  to  the  roads  on  the  north  of  the  river.  The  effect  of 
this,  of  course,  was  to  deprive  plaintiff  of  large  sums  of 
money  to  which  it  was  entitled  under  that  provision  of  the 
contract  which  declared  that  the  tolls  and  charges  should 
always  be  the  same  to  each  of  the  contracting  railroads. 
The  testimony  shows  that  the  contract  was  forgotten  or 
overlooked  by  plaintiff  company  until  about  the  year  1888, 
when  plaintiff  began  to  make  demands  for  its  proportion 
of  the  surplus  earnings,  and  to  insist  upon  a  reduction  of 
the  tolls  to  a  point  where  they  would  yield  only  a  sum 
sufficient  to  pay  the  amounts  provided  by  the  contract. 
The  negotiations  which  followed  these  demands  on  the 
part  of  plaintiff  culminated  in  a  meeting  l)etween  the  par- 
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ties  in  January,  1892,  in  which  plaintiff's  contention  was 
admitted  by  the  Pittsburgh,  Cincinnati,  Chicago  &  St. 
Louis,  and  subsequently  by  the  Baltimore  &  Ohio  South- 
western Railway  Company  and  the  Louisville,  Evansville 
&  St.  Louis  Consolidated  Railway  Cotnpany,  who  there- 
after paid  to  the  bridge  company  the  various  sums  of 
money  which  had  been  previously  credited  to  them  by  the 
bridge  company,  and  which,  under  the  contract,  was  due  to 
plaintiff;* but  the  Louisville,  New  Albany  &  Chicago  Rail- 
way Company  refused  to  pay  back  the  proportion  of  this 
excess  which  had  been  credited  by  the  bridge  company  to 
it  upon  several  grounds:  First,  tliey  insisted  that  plaintiff 
was  not  entitled  to  share  in  these  excessive  tolls  at  all; 
second,  that,  if  they  were,  they  had  not  been  apportioned 
upon  the  proper  basis;  and,  third,  that  by  a  contract  made 
by  them  with  the  bridge  company  subsequently  to  the  date 
of  the  original  contract  the  bridge  company  had  agreed  to 
charge  them  a  lump  sum,  which  was  not  to  exceed  (5,000 
per  month  for  the  use  of  the  bridge  during  a  considerable 
period  of  time  in  lieu  of  the  tolls  originally  agreed  to  be 
paid,  and  which,  under  the  contract  made  with  plaint- 
iff, the  bridge  company  was  bound  to  collect.  The  testi- 
mony shows  that  by  reason  of  this  agreement,  and  the  fail- 
ure of  the  bridge  company  to  require  the  Monon  to  pay  its 
tolls  promptly,  they  had  fallen  behind  in  tolls  due  the 
bridge  company  in  a  very  large  amount. 

The  evidence  of  the  secretary  of  the  bridge  company 
shows  that  beginning  with  the  first  day  of  January,  1892, 
a  full  account  of  the  tolls  paid  by  each  railroad  company 
was  kept  by  the  bridge  company  from  information  furn- 
ished by  the  railway  companies,  and  at  the  end  of  each 
quarter  of  a  year  thereafter  'the  bridge  company  issued 
quarterly  reports  showing  the  total  amounts  of  tolls  so  ool- 
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lected,  by  whom  they  were  paid,  and  the  amount  of  the 
surplus,  and  the  proportion  due  to  each  company  from  this 
excess.  These  reports  indicate  that  plaintiff  is  entitled 
to  the  precise  amount  of  money  sued  for  in  this  action,  pro- 
vided the  apportionment  of  the  excess  is  made  among  the 
railway  companies  in  the  same  proportion  in  which  the 
tolls  were  paid  by  each  of  them  to  the  bridge  company. 

Originally  there  was  a  difference  in  gauge  between  the 
tracks  of  plaintiff  and  the  other  pompanies,  and  for  this 
reason,  and  with  consent  of  all  the  parties,  plaintiff  re- 
ported its  traflflc  to  the  connecting  lines,  and  at  the  same 
time  paid  to  them  its  proportion  of  the  tolls  due  the 
bridge  company,  and  each  of  them  in  turn  reported  and 
paid  the  tolls  to  the  bridge  company.  It  does  not  seem 
to  us  to  be  important  that  the  freight  contributed  by 
'  plaintiff  was  delivered  to  connecting  lines,  who  paid  the 
tolls  thereon  to  the  bri(3tge  company,  and  this  fact  can  not 
effect  tTie  right  of  plaintiff  to  recover  this  excessive  toll 
which  the  bridge  company  had  exacted  in  violation  of  tbeir 
contract,  as  it  appears  that  at  least  for  the  period  cov- 
ered by  this  suit  the  bridge  company  had' as  accurate  in- 
formation on  this  point  as  though  it  had  been  directly 
furnished  by  plaintiff. 

It  was  the  duty  of  the  bridge  company,  under  its  under- 
taking with  plaintiff  and  the  other  railroad  companies,  to 
make  its  charges  uniform,  and  to  collect  its  tolls.  If  it 
has  failed  to  do  so,  the  loss  occasioned  by  such  default 
should  fall  upon  it,  and  not  upon  innocent  parties.  Its 
contract  expressly  required  that  all  tolls  and  charges  to 
other  railroad  companies  for  the  use  of  the  brid^  and  its 
approach  should  be  the  same  as  those  charged  to  and  in- 
curred by  the  railroad  companies  who  were  parties  to  the 
contract;  and  that  all  such  tolls  paid  by  other  railroad 
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companies  "which  should  afterwards  use  the  bridge  would 
become  a  part  of  the  common  fund  for  the  payment  of  the 
fixed  charges  to  which  it  was  entitled  under  the  contract. 

The  defendant  also  complains  that  plaintiff  failed  to  col- 
lect the  bridge  tolls  in  excess  of  its  transportation 
charges. 

The  testimony  shows  that  plaintiff  %was  forced  by 
competition  to  abandon  this  extra  charge,  in  order  to  do 
business.  This  provision  was  inserted  for  the  benefit 
of  the  plaintiff,  and  its  omission  was  not  in  any  wise  preju- 
dicial to  defendant,  and  is  a  matter  about  which  defendant 
has  no  right  to  complain,  as- it  is  evident  that  they  lost 
nothing  by  such  omission,  but,  on  the  contrary,  were  great- 
ly benefitted  by  the  receipt  of  business  which  would  other- 
wise not  have  passed  over  the  bridge. 

The  dominant  idea  which  runs  through  the  entire  con- 
tract originally  entered  into  between  the  parties  was  that 
there  should  be  absolute  equality  in  charges  made  against 
the  railroad  companies  for  the  use  of  the  bridge,  and  that 
these  charges  should  be  limited,  as  far  as  practicable,  to 
such  rates  as  would  produce  a  sum  suflScient  to  pay  oflF 
the  fixed  charges  provided  for  in  the  contract;  and  it 
seems  to  us  that  there  can  be  no  reasonable  doubt  of  the 
soundness  of  appellee's  contention  that,  as  the  bridge 
company  kept  its  tolls  at  an  excessive  rate,  and  in  this 
way  illegally  accumulated  a  surplus,  it  belonged  to  the 
railroad  companies  in  the  exact  proportion  in  which  it  had 
been  paid  by  them  to  the  bridge  company,  and  each  of  them 
is  entitled  to  have  this  excess  paid  back  in  exactly  the 
same  proportion  in  which  it  waB  paid. 

It  was  the  plain  duty  of  the  defendant  bridge  com- 
pany to  have  restricted  its  charges  to  such  rates  as  would 
have  produced  a  sum  of  money  suflflcient  to  pay  its  legiti- 
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mate  charges  under  the  contract;  and  as  it  has  violated 
this  contract,  and  collected  from  plainftiff  tolls  in  excess  of 
the  amount  authorized  by  the  contract,  it  is  liable  there- 
for, with  interest  from  the  date  of  euch  illegal  exactions,  at 
leas't  from  the  time  it  had  accurate  and  distinct  informa- 
tion of  the  amount  due  plaintiff  from  this  excess. 

As  the  judgment  rendered  in  this  case  is  in  accordance 
with  the  views  expressed  in  this  opinion,  it  is  affirmed. 


Case   84—BNTRY   OF   JUDGMENT   NUNC  PRO    TUNC-^May   2S. 

Monarch  v.  Brey. 

APFBAI.    FBOM    DAVIESS    CIBCUIT   CXIUBT. 

1.  Records — ^Vebitt  of. — A  motion  to  set  aside  a  Judgmeoit  becausQ 

it  was  rendered  on  October  1st,  because  no  court  was  then  in 
session,  will  be  overruled,  the  record  showing  that  the  judgment 
was  entered  on  the  first  day  of  ithe  October  term. 

2.  Pbactice — DiSBEGABDiNG  RuLES. — ^A   rule   of  court   that  no  busi- 

ness shall  be  transacted  "either  at  common  law  or  in  equity"  at 
the  December  term,  may  be  modified  by  the  court  and  an  order 
In  a  civil  case  at  that  term  is  not  error. 

3.  Same — Entry  of  Jodgment  nunc  pro   tunc. — A   record   may   he 

amended  to  Include  a  Judgment  by  default  on  an  entry  In  the 
minute   book  as   follows: 

"Brey 

"1^,435      vs.      Judgt. 

Thomas." 

4.  Same — Notice — Misprisio:^. — Notice     is     not     necessary     for  the 

entry  of  a  Judgment  nunc  pro  tunc.  Failure  to  enter  the  Jndg- 
ftient  originally  is  not  a  misprision  under  section  519  of  the 
Civil  Code  for  which  notice  is  necessary. 

WALfKER   &   SLACK   for   the   appellant. 

1.  At  the  December  term  the  court  had  no  Jurisdiction  to  enter  an 

order  in  a  civil  case,  it  being  a  crizpinal  term  only. 

2.  The  court  had  no  right  to  make  a  nunc  pro  tunc  order  and  hear 

evidence  of  such  order  without  notice  to  the  iiarty  to  be  affected 
by   it. 
Z.  The  court  had  no  right  to  enter  an  order  as  of  the  date  October 
1st  when  no  court  was  In  session. 
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4.  The  evidence  was  insufficient  to  authorize  the  entry  of  a  judgment 

nunc  pro  tunc.  Paducah  Land  Co.  v.  Cochran,  37  S.  W.  R.,  67; 
18  Ky.  Law  Rep.,  465;  Conn.  v.  Doyle,  2  Bibb.,  248;  Boyd  County 
V.  Boss,  95  Ky.,  171;   Bncy.  of  Pld.  ft  Pr.,  vol.  5,  951. 

UTTLE  &  LITTLE  for  the  appellee. 

1.  There  are  other  clerical  misprisions  than  those  defined  by  section 

517  of  the  Civil  Code. 

2.  A  clerical  misprision  is  where  a  court  has  rendered  Judgment 

or  made  an  order  in  a  case,  and  the  clerk  in  attempting  to  enter 
has  not  completed  it  or  has  omitted  some  part  or  has  substi- 
tuted a  wholly  different  order  or  Judgment  from  that  made  or 
rendered. 

5.  The  correction  of  a  clerical  ^misprision  is  to  set  aside  or  modify 

something  that  has  not  been  done  correctly  or  add  to  an  in- 
complete order  or  Judgment. 

4.  Failure  to  enter  a  Judgment  is  not  a  clerical  misprision. 

5.  Notice   is  necessary  before  correcting  a  clerical  misprision,  but 

not  before  entering  Judgment  rendered  by  the  court,  which  the 
clerk  had  omitted  to  enter. 

6.  If  there  was  a  clerical  misprision  in  this  case,  it  consisted  in 

rendering  Judgment  prematurely  which  could  not  be  corrected 
in  this  proceeding. 

7.  If  the  Judgment  was  voidable  as  a  clerical  misprision,  yet  after 

*having  replevied  it,  appellant  extinguished  it  and  nothing  re- 
mained to  be  vacated. 
g.  Appellant  was  not  prejudiced  by  any  alleged  errors  of  which  ho 
complains,  especially  as  .the  circuit  court  would  have  re-entered 
the  Judgment  nunc  pro  tunc  if  it  had  been  held  void. 
Citations:  €ivil  Code,  sees.  517-19;  Gray  v.  Merrill,  11  Bush,  634; 
Graham  v.   Lynn,   4  B.   M.,   18. 

JUDGE  DuRBLLB  delivered  the  opixton  of  the  court. 

Suit  was  brough^t  in  the  circuit  court  by  appellee  against 
Thomas,  Simmons,  and  appellant  Monarch  upon  a  promis- 
sory note,  and  process  executed  in  time  for  a  judgment  at 
the  October  term,  at  which  time  the  court  directed  judg- 
ment to  be  entered  by  default;  but,  the  papers  having  been 
mislaid,  the  judgment  was  not  entered.  Subsequently,  at 
the  December  term,  a  judgment  was  entered  reciting  that 
the  defendants  had  been  summoned  to  the  October  term, 
that  judgment  had  been  rendered  against  them,  but-  not 
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entered  because  the  papers  were  mislaid,  and  that  "this 
judgment  is  entered  as  of  the  first  day  of  the  October  term, 
1896,  and  execution  may  issue  forthwith."  Execution  ac- 
cordingly issued,  and  was  replevied  by  Thomas  and  Mon- 
arch, Vith  S.  Monarch  as  surety.  At  the  June  term,  1897, 
appellee  gave  notice  of  a  motion  to  enter  a  judgment 
nunc  pro  tunc  as  of  the  first  day  of  the  October  term,  and 
the  defendants  gave  notice  and  moved  to  set  aside  as  void 
the  judgment  which  had  been  entered,  appellee's  motion 
being  obviously  intended  to  secure  a  judgment  in  the  event 
the  former  judgment  should  be  set  aside  as  void.  Both 
motions  were  overruled,  and  this  appeal  is  prosecuted 
both  from  the  judgment  entered  at  the  December  term  and 
the  order  overruling  the  motion  to  set  aside. 

Appellant  contends  that  the  judgment  was  void  for  sev- 
eral reasons: 

First.  Because  it  was  rendered  as  of  October  1st, 
at  which  time  no  court  was  in  session.  The  recor*  be- 
fore us  shows  it  to  have  been  rendered  as  of  the  first  day 
of  the  October  term,  and  the  question  must  be  decided  by 
that  record. 

Second.  Because,  by  rule  of  the  Daviess  Circuit 
Court,  it  was  provided  that  certain  terms  of  the  court, 
including  the  December  term,  should  be  known  as 
'  the  criminal  terms,  "and  no  civil  business,  either  common 
law  or  equity,  will  be  prosecuted  at  said  terms,  unless  in 
case  of  actual  emergency,"  etc.  In  the  case  of  Paducah 
Land  Coal  &  Iron  Co.  v.  Cochran,  Assignee,  &c.,  18  Ky. 
Law  Rep.,  465  [37  S.  W.,  67],  it  was  held,  with  reference 
to  this  rule,  that  the  judge  could  undoubtedly  have  set 
aside  or  suspended  it,  and  that  an  order  made  in  a  civil 
suit  at  such  criminal  term  was  not  error. 

Third.  That  there  was  not  sufficient  evidence  upon  which 
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to  enter  the  judgment  nunc  pro  tunc.    The  clerk's  minutes 
showed  an  entry  as  follows: 

"Brey 
12,435  vs.  Judgt. 
Thomas." 
— ^This  entry  gives  the  style  of  the  ca«e,  the  case  number, 
and  an  abbreviation  for  "judgment,"  is  quite  as  full  as  such 
entries  upon  the  minutes  usually  are,  and  we  think  suffi- 
cient upon  which  to  base  the  entry  of  the  judgment  nunc 
pro  tunc.  ' 

Fourth.  It  is  further  urged  that  the  court  had 
no  right  to  make  the  imnc  pro  tunc  order,  and  hear  evi- 
dence authorizing  it,  without  notice  having  first  been  giv- 
en. The  court  might,  having  the  jurisdiction  both  of  de- 
fendants and  the  subject  matter,  have  entered  the  judg- 
ment on  the  first  day  of  the  October  term.  And  so  it  might 
have  entered  the  judgment  at  the  December  term,  in  spite 
of  the  rule  setting  that  term  apart  for  criminal  business, 
though  such  a  judgment  would  doubtless  have  been  set 
aside  upon  the  defendant's  showing  that,  through  surprise 
or  for  other  reasons,  it  had  operated  to  his  prejudice.  It 
might  also  have  ordered  immediate  execution.  This  being 
so,  it  is  difficult  to  see  wherein  appellant  was  prejudiced  by 
the  order  entering  the  judgment  as  of  the  October  term,  es- 
pecially as  it  is  not  pretended  that  he  had  any  defense  to 
the  merits,  and  the  fact  of  its  rendition  is  shown  by  an 
entry  in  a  record  recognized  by  the  statute  (Ky.  St.,  sec. 
378),  as  part  of  the  records  of  the  court.  The  rule  of  court 
relied  on  was  adopted  by  the  court  for  the  guidance  of  the 
clerk  and  as  notice  to  litigants  and  counsel  of  what  the 
court  intended  to  do.  If  the  court  had  power  to  make  it, 
it  had  power  to  rescind  it,  and  by  entering  the  order  did 
rescind  it,  if  such  entry  was  in  violation  of  the  terms  of  the 
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rule,  or  must  be  supposed  to  have  acted  on  an  emergency 
within  the  terms  of  the  rule. 

It  is  claimed  that  this  was  the  correction  of  a  clerical 
misprision,  and  under  section  519  of  the  Code, 
must  be  done  upon  notice  to  the  adverse  party. 
Section  517  of  the  Code  provides  that  certain 
enumerated  things  shall  be  deemed  clerical  misprisions, 
and  there  are  others.  It  is  conceded  that  the  omission  of 
a  part  of  a  judgment  in  entering  it — the  failure  to  allow 
interest  or  credits  admitted,  the  allowance  of  too  much  in- 
terest, etc. — comes  under  this  head;  but  we  do  not  think 
the  failure  to  enter  a  judgment  directed  by  the  court 
comes  under  this  head,  or  requires  notice  to  be  given  of  a 
motion-  for  its  entry. 

Wherefore,  the  judgment  is  affirmed. 


|106    092 
114    760 


\    , 


Case    85— ACTION    FOR    MALICIOUS    PROSECUTION— Mat    26, 

Ahrens  &  Ott  Manufacturing  Company  v.  Hoeher. 

APPEAL  FROM  JEFFERSON  CIBCUIT  COURT,  LAW  AND  EQUITT  DIVISIOir. 

1.  Malicious   Pbosecution — Instruction-  on  Malice. — In  an   action 

for  malicious  prosecution  it  is  error  to  define  malice  as  "the 
intentional  doing  of  a  wrongful  act  to  the  injury  of  another,  with- 
out justification  or  legal  excuse  therefor."  In  such  an  action 
there  must  be  malice  in  fact  or  the  motive  must  be  improper  or 
wrongful. 

2.  Same — Probable  Cause. — The  court  may,  in  fiuch  an  action,  prop- 

erly tell  -the  Jury  that  they  may  Infer  malice  from  a  want  of 
probable   cause. 

^.  Same. — ^What  is  probable  cause  is  a  question  of  law  for  the  court 
but  the  facts  from  which  the  question  of  probable  cause  is  de- 
termined are  for  the  jury. 

4.  Same. — Probable  cause  exists  where  the  person  instituting  tha 
prosecution  believes  and  has  such  grounds  as  would  Induce  a 
man  of  ordinary  prudence  to  believe  that  the  person  against 
whom  the  prosecution  is  Instituted  has  committed  the  offense. 
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5.  Same — ^Evidei^ce. — In  an  action  for  malicious  prosecution  the  Jury 

should  be  instructed  that  the  plaintiff  can  not  recover  unless 
■  the  prosecution  was  both  malicious  and  without  probable  cause; 
and  in  determining  the  latter  issue  the  court  should  permit  the 
defendant  to  prove  all  statements  made  to  its  agents  before  the 
warrant  was  sworn  out  tending  to  connect  the  appellee  with  the 
offense. 

6.  Same — ^Advice  op  Counsel. — ^Advice  of  counsel  only  constitutes 

probable  cause  when  reasonable  diligence  has  been  used  to<  as- 
certain the  facts  upongwhich  the  advice  of  counsel  was  sought. 

RANDOLPH  H.  BLAIN,  R.  C.  KINKBAD  and  ZACH  PHE3LPS  tor 

THE    APPELLANT. 

1.  On  probable  cause.     17  Ky.  Law  Rep.,  1181;   Shaul  v.  Brown,  4 

Am.  Rep.,  158;  Hilliard  on  Torts,  vol.  1,  pv  438;  Myer  v.  L., 
St.  L.,  B.  R.  R.,  17  Ky.  Law  Rep.,  947. 

2.  Advice  of  counsel.     Crawford  v.  Kayser,  5  Ky.  Law  Rep.,  593; 

Arnold  v.  Hicks,  5  Ky.  Law  Rep.^934;  Burke  v.  Rhodes,  13 
Ky.  Law  Rep.,  431;  36  Am.  St.  Rep.,  147;  Johnson  v.  Miller,  58 
Am.  Rep.,  231;  Dunlap  v.  New  Zealand,  109  Cal.,  3^;  Smith  v. 
Liverpool,  107  Cal.,  432;  Monaghan  v.  Cox,  31  Am.  St.  Rep.,  555; 
Johns  R.  R.  V.  Hynt,  59  Vt.,  294. 

3.  Malice  not  shown.    Shaul  v.  Brown,  4  Am.  Rep.,  155;  Emmerson 

V.  Cochran,  111  Pa.  St.,  622;  Madison  Pa.  R.  R.,  30  Am.  St. 
Rep.,  756. 

4.  Good  faith.     Sandell  v.  Sherman,  40  P.,  493. 

KOHN,  BAIRD  ft  SPINDLE  por  appellee.    (O'NEIL  ft  PRYOR  op 

COUNSEL.) 

1.  Express  malice  was  not  necessary  to  be  proved.    Want  of  probable 

cause  was  shown  from  which  the  Jury  was  authorized  to  infer 
malice. 

2.  It  was  not  competenct  upon  the  issue  of  probable  cause  to  show 

that  Mr.  Marschuetz  communicated  to  the  officers  of  the  de- 
fendant company  that  he  had  heard  that  the  plaintiff  was  attempt- 
ing to  steal  the  defendant's  enameling  process.  This  did  not 
bring  the  case  within  the  ruling  in  the  case  of  Myer  v.  Rail- 
road, 17  Ky.  Law  Rep.,  945.  See  Central  Railway  Co.  v.  Brewer, 
28  Atl.  Rep.,  16.  The  statement  of  Marschuetz  did  not  tend 
furthermore  in  the  slightest  to  show  that  any  crime  had  been 
committed. 

JUDGE  HOBSON  deltvebed  the  opinion  of  the  court. 

Appellee  instituted  this  action  against  appellant  to  re- 
cover damages  for  an  alleged  malicious  prosepution.    The 
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jury  having  found  for  him  |5,000  damages,  and  the  conrt 
having  overruled  appellant's  mo-tion  for  a  new  trial,  it 
seeks  by  this  appeal  a  reversal  of  the  judgment  against  it 
for  that  amount. 

The  case  arose  in  this  way:  Appellant  is  a  corpor- 
ation engaged  in  the  business  of  manufacturing  plambers' 
supplies,  such  as  bath  tubs,  lavatories,  sinks,  etc, 
in  the  city  of  Louisville.  In  this  business  it  possess- 
ed a  secret  process  of  enameling,  by  which  it  is  claimed  it 
manufactured  a  very  superior  article  of  bath  tubs  and  the 
like.  It  paid  |3,000  for  the  secret  process,  and  expended 
quite  a  large  sum  in  introducing  and  developing  it.  In 
February,  1895,  it  received  information  that  apx>ellee  and 
two  of  its  employes,  Louis  Link  and  Theodore  Zeutsius, 
were  engaged  in  a  conspiracy,  the  object  of  which  was  to 
discover  this  secret  process,  and  sell  it  to  another  firm.  To 
pr,event  this  secret  from  being  known,  appellant  allowed 
nobody  in  its  mixing  room  except  Charles  Ahrens,  its  in- 
spector, Oscar  Marschuetz,  its  superintendent,  and  Alo- 
ysius  Massman,  its  enameler,  unless  in  their  presence,  and 
by  their  orders.  The  door  was  kept  locked,  and  the  win- 
dows barred.  When  the  materials  were  mixed  in  the  mix- 
ing room,  they  were  taken  to  the  furnace,  and,  after  pass- 
ing through  the  furnace,  could  not  be  separated  so  that 
the  secret  process  might  be  discovered  by  chemical  analysis 
or  otherwise.  But  before  the  mixture  passed  through 
the  f  irnaee,  an  expert,  by  analyzing  it,  if  he  had  some  of  the 
mixture,  could  ascertain  the  ingredients  and  so  discover 
the  secret.  The  proof  tends  to  show  that  it  was  Link's 
duty  to  oil  the  machinery  in  the  mixing  room  when  re- 
quired, and  that  appellee,  who  was  anxious  to  learn  the 
secret  process  of  enameling  possessed  by  appellant,  had 
in  ,his  possession  some  of  the  mixture  which  Link  had 
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brought  to  him,  and  afterwarcls  confessed  to  appellant 
that  appellee  had  procured  him  to  do  this  so  that  he  might 
learn  the  secret.  Letters  written  by  appellee,  strongly 
confirming  this  confession  of  Link's,  were  delivered  by  him 
to  appellant.  On  this  information,  acting  under  the  ad- 
vice of  its  connsel,  api)ellant  had  a  warrant  issued  against 
all  three  of  the  men  for  burglary;  Zeutsius  being  also  im- 
plicatted,  and  the  door  of  the  mixing  room  showing  signs 
of  having  been  forced  open.  Appellee  was  arrested  when 
an  express  wagon  was  awaiting  at  the  door  to  take  his 
trunk  to  the  station  for  the  purpose  <^f  his  leaviu^  the 
State.    The  mixture  referred  to  was  in  his  trunk. 

When  the  case  came  before  the  grand  jury,  they  found  an 
indictment  against  the  three  defendants  for  grand  larceny, 
the  change  in  the  charge  being  perhaps  due  to  the  advice  of 
the  counsel  for  the  prosecution.  Link  was  tried  on  the  in- 
dictment,  and  acquitted.  It  was  then  dismissed  as  to  the 
other  two  defendauts,  and  appellee  then  filed  this  suit. 
He  was  under  arrest  for  perhaps  an  hour  and  a  half  be- 
fore giving  bond,  but  was  not  imprisoned.  He  testified  on 
the  trial  that  he  knew  the  secret  of  appellant's  process, 
and  had  known  it  for  some  tinje;  that  he  was  only  trying 
to  get  from  Link  information  where  appellant  bought  its 
material ;  that  the  mixture  he  had  did  not  come  from  appel- 
lant's factory,  but  was  bought  at  a  drug  store  by  Link  for 
36  cents.  In  view  of  the  fact  that  his  testimouy  shows 
that  the  ingredients  he  had  could  be  bought  at  any  drug 
store,  and  the  other  facts  in  the  record,  his  explanation  as 
to  what  he  and  Link  were  after  is  very  unsatisfactory, 
and  from  the  letters  and  the  other  undisputed  circum- 
stances it  is  hard  to  escape  the  conclusion  that  the  con- 
spiracy existed  as  charged  by.  appellant.  Still,  under  the 
rule  adopted  in  this  State,  there  was  some  evidence  tend- 
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ing  to  sustain  appellee^s  version  of  the  transaction,  and  the 
court  properly  refused  to  instruct  the  jury  peremptorily 
to  find  for  the  defendant. 

After  telling  the  jury  that  appellant  was  not  liable  un- 
less the  prosecution  was  malicious,  and  without  probable 
cause,  the  court  thus  defined  malice: 

*T^he  court  instructs  the  jury  that  by  the  terms  ^mali- 
ciously' and  ^malice,'  as  used  in  these  instructions,  is 
meant  tte  intentional  doii\g  of  a  wrongful  act  to  the 
injury  of  another,  without  justification  or  legal  excuse 
therefor."  In  Bishop  on  Noncontract  Law,  sec.  231,  the 
learned  author  says  that  the  meaning  of  the  word  "malice" 
depends  largely  upon  the  subject  to  which  it  is  applied,  and 
that  in  a  general  way  its  meaning  is  as  above  defined.  He 
then  adds:  "In  the  law  of  malicious  prosecution  it  requires 
the  mental  condition  or  purpose,  which  judicial  decision 
has  made  an  indispenisable  element  in  the  wrong.  It  is  nor 
a  mere  fiction  of  law,  but  it  must  be  malice  in  fact.  Tak- 
ing these  views  for  our  guide,  the  malice  in  malicious  pros- 
ecutions is  not  necessarily,  while  it  may  be,  ill  will  to  the 
individual ;  but  it  is  any  evil  or  unlawful  purpose,  as  distin- 
guished from  that  of  promoting  the  justice  of  the  law." 

The  same  rule  is  laid  down  in  Cooley  on  Torts  (Ist  Ed.), 
186,  where  it  is  said  that  the  motive  must  be  improper  or 
wrongful. 

Tested  by  this  rule,  the  instruction  quoted  should 
not  have  been  given.  The  court  properly  told  the 
jury  that  malice  might  be  inferred  by  them  from  the  want 
of  probable  cause;  but  this  is  an  inference  that  the  jury 
may  or  may  not  make.  The  existence  of  malice  is  a  ques- 
tion for  the  jury  on  all  the  facts  and  circumstances  of  the 
case,  and  the  jnry,  from  the  definition  of  malice  given  them, 
may  have  understood  that  they  must  regard  the  prosecu- 
tion to  be  malicious  in  law  if  without  justification  or  legal 
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excuse,  although  there  was,  in  their  judgment,  no  malice 
in  fact. 

The  court  properly  defined  probable  cause,  but  he  did 
not  tell  the  jury  what  facts  constituted  probable  cause, 
in  this  case.  What  facts  constitute  probable  cause 
is  a  question  of  law  for  the  court.  Lancaster  v.  Langston 
18  Ky.  Law  Rep.,  299  [36  S.  W.,  521] ;  Meyer  v.  L.,  St.  L.  & 
T.  Railway  Co.,  17  Ky.  Law  Rep.,  945  [33  R.  W.,  98].  The 
court  should  tell  the  jury  what  facts  constitute  probable 
cause,  and  let  them  determine,  in  a  case  like  this,  whether 
these  facts  are  proved.  Anderson  v.  Columbia  F.  &  T. 
Co.  [50  S.  W.,  40].  The.  court  should  have  instructed 
the  jury  that  there  was  probable  cause  in  this  case  if  ap- 
pellant'9  agent,  when  he  instituted  the  criminal  proceed- 
ing, believed,  and  had  such  grounds  as  would  induce  a  man 
of  ordinary  prudence  to  believe,  that  appellee  had  entered 
into  a  conspiracy  with  Link  or  Zeutsius  to  get  illegally 
their  secret  process  of  enameling,  and  in  furtherance  of 
that  design,  either  by  himself  or  one  of  them,  had  forced 
open  the  door  of  appellant's  mixing  room,  or  taken  there- 
from some  of  its  secret  mixture,  without  its  consent,  for 
the  purpose  of  appropriating  it  to  his  own  use. 

On  another  trial  the  court  should  give  the  jury  the  in- 
struction asked  to  the  effect  that  appellant  was  not  liable, 
although  appellee  was  in  fact  innocent,  unless  the  prosecu- 
tion was  both  malicious  and  without  probable  cause.  In  a 
case  like  this  the  party  making  the  complaint  is  liable  only 
for  an  abuse  of  the  process  of  the  court,  and,  unless  their 
attention  is  called  to  it,  a  jury  may  fail  to  observe  the  dis- 
tinction, and  conclude  that,  if  the  party  charged  with  crime 
was  in  fact  innocent,  he  ought  to  recover.  The  court 
should  also  allow  all  statements  made  to  appellant's  offi- 
cers or  agents  before  the  warrant  was  sworn  out  by  either 
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Link  or  Zeutsius  to  be  proven  as  well  as  any  other  informa- 
tion appellant  had  then,  tending  to  connect  appellee  with 
the  offense.  Though  this  evidence  may  not  show  that  he 
was  guilty,  it  might  serve  to  show  that  appellant  was  war- 
ranted in  doing  what  he  did,  or  was  not  actuated  by  mal- 
ice. 

The  cotfrt  properly  instructed  the  jury  that  the  ad- 
vice of  counsel  would  constitute  probable  cause  only  when 
reasonable  diligence  was  used  to  learn  the  facts  on  which 
the  advice  of  counsel  was  sought.  We  are  referred  to 
Johnson  v.  Miller,  69  Iowa,  562  [58  Am.  R.,  231,  29  N.  W. 
743] ;  Dunlap  v.  New  Zealand,  109  Cal.,  365  [42  Pac,  29], 
and  several  other  cases,  holding  otherwise;  but  the  in- 
struction given  by  the  court  is  sustained  by  the  leading 
text  writers.  See  Bishop  on  Noncotitract  Law,  sec.  236;  3 
Lawson  on  Rights,  Rem.  &  Prac,  sec  1096;  14  Am.  &  Eng. 
Enc.  Law,  55,  56,  and  cases  cited.  It  follows  the  rule 
heretofore  announced  in  this  State.  Burke'  v.  Rhodes,  13 
Ky.  Law  Rep.,  431;  Anderson  v.  CJolumbia  Trust  Co., 
[50  S.  W.,  40].  This  is  not  only  the  weight  of  authority, 
but  it  seems  to  ue  the  necessary  result  of  legal  principles. 
He  who  consults  an  attorney  about  a  matter  affecting  a 
third  person,  ought  to  use  that  care  whi<;h  men  of  ordin- 
ary prudence  would  ordinarily  use  in  matters  of  like  mag- 
nitude. Less  than  this  would  not  «how  good  faith.  Of 
course,  it  is  absolutely  necessary,  in  questions  of  this  sort, 
that  people  should  act  upon  the  advice  of  counsel;  but 
they  must  exercise,  in  doing  so,  reasonable  care  to  get  the 
truth  before  the  counsel.  On  another  trial  the  court 
should'  define  reasonable  diligence  as  that  care  which  men 
of  ordinary  prudence  would  usually  exercise  under  like 
circumstances. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 
and  further  proceedings  not  inconsistent  with  this  opinion. 


Digitized  by 


Google 


Vol.  106]  JANUARY  TERM,  1899.  699 

Breathitt  Coal,  ^Iron  and  Lumber  Co.,  The,  v.  Strong,  Ac. 


Case   86— EJECTMENT— May  26. 

Breathitt  Coal,  Iron  and  Lumber  Co.,  The  y. 
Strong,  Etc. 

APPEAL  FB0!M   BBEATHITT    CIBCUIT   OOUBT. 

ESjbctment— Patents — Definiteness  >Requibed. — ^Where  the  exter- 
ior lines  of  a  patent  boundary  are  sufficiently  definite  to  locate 
the  land,  the  patent  is  not  invalidated  by  excluding  unidentified 
tracts  within  the  boundary  held  under  prior  grants. 

B.  M.  BURDBTT.  J.  E.  PATRICK,  MAT.  WAUTON  and  W.  S.  PRYOR 

FOB    APPELLANT. 

Validity  of  patent    First,  its  regularity.' 

Second,  not  void  for  uncertainty  of  the  description  of  boundar- 
ies. Board  v.  Head,  3  Dana,  490;  Taylor  v.  Com.,  15  B.  M.,  18; 
Camp  V.  Prather,  7  B.  M.,  599;  Boardman  v.  Lessees  of  Reid 
and  Ford,  Ac.,  U.  S.  Rep.,  No.  345,  2  vol.,  502;  Am.  ft  £3ng. 
Ency.  of  Law,  vol.  '5,  p.  423;  Ballards  Real  Estate,  sec.  95. 

Third,  as  to  exclusions  not  specifically  described.     Drake  v. 
Ramsey,  Hardin's  Rep.,  34;  Craig  v.  Cogar,  Hardin's  Rep.,  384 ;  . 
Overton  and  Reid  v.  Robert,  4  Bibb,  156;  1  Bibb,  60;  Hamilton 
V.  Fugett,  81  Ky.,  367;   Hall  v.  Martin,  89  Ky.,  9;  Ballowe  v. 
Hillman,  18  Ky.  Law  Rep.,  677;  Register  v.  Reid,  9  B.,  103. 

W-  S.  PRYOR  IN  A  separate  bbief  fob  the  appellant. 

The  demurrer  to  the  petition  should  have  been  overruled. 
There  is  nothing  in  the  petition  to  indicate  any  uncertainty  or 
want  of  description  in  the  boundary  of  land  sued  for.  The  case 
of  Hamilton  v.  Fugett,  81  Ky.,  367,  is  of  questionable  authority, 
and  if  it  is  to  be  deemed  in  point,  was  overruled  by  the  case 
of  Hall  V.  Martin,  89  Ky.,  9. 

MARCUM  &  POLLARD  fob  the  appellees. 

1.  The  exterior  boundary  described  in  the  petition  is  indefinite,  un- 

certain and  the  lines  too  sweeping,  and  because  the  exclusions  to 
be  made  are  indefinite  and  uncertain.  Hamilton  v.  Fugett,  81 
Ky.,  367;   Hillman  v.  Hurley,   82  Ky..  630;   Craig  v.  Williams, 

82  Ky.,  161;  Roberts  v.  Davidson,  83  Ky.,  280. 

2.  The  statute  in  force  at  the  date  of  the  survey  and  issual  of  this 

patent  did  not  authorize  the  issual  of  the  county  court  order  or 
the  taking  of  a  survey  or  granting  a  patent  plat  for  less  than 
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25  nor  more  than  200  acres.    Register  v.  Reid,  9-  Bush,  106;  Re- 
vised Stats.,  ch.  102,  sec.  8. 

Same  counsel  fob  the  appellee  in  a  petition  fob  a  beheabing. 

PATRICK.  WALTON,  PRYOR  and  BURDETT  for  appellants  is 

BESPONSE  to   a    PETITION   FOB   A  BEHBABING. 

JUDGE  PAYNTER  deuteeed  the  opinion  of  the  coubt. 

This  appeal  calls  in  question  the  Talidity  of  a  patent  is- 
sued by  the  Commonwealth  of  Kentucky  to  Stephen  G. 
Reid  on  June  15,  1872,  for  one  hundred  and  fifty-four 
thousand  eight  hundred  acres  of  land,  which  excluded 
twenty-five  thousand  acres  "of  patented  and  otherwise 
appropriated  land,  which  is  deducted  from  the  calculation." 
The  courses  and  distances  are  given  in  describing  the  outer 
boundary  of  the  patent,  most  of  the  lines  of  which  call  for 
the  meanders  of  streams  of  water.  The  others  call  for 
rocks  and  trees  and  the  dividing  lines  of  certain  coun- 
ties. The  lines  are  so  designated  by  the  calls  of  the  deed 
that  any  person  familiar  with  the  country  where  the  pat- 
ent is  located  could  follow  most  of  them  without  a  com- 
pass, and  a  surveyor  would  have  but  little  trouble  in  lo- 
cating the  lines  designated  by  other  calls  in  the  patent. 
So  it  seems  to  us  there  is  no  uncertainty  in  the  lines  de- 
scribing the  boundary  of  land  so  as  to  even  suggest  the 
patent  is  invalid  by  reason  of  any  uncertainty  in  the  de- 
scription of  the  land  embraced  in  the  patent.  The  only 
question  whicH  merits  consideration  is  whether  the  patent 
is  void  by  reason  of  its  failure  to  describe  the  excluded 
boundaries.  In  1805,  in  the  case  of  Drake  v.  Ramsey  & 
Logan,  Hardin,  34,  and  in  1808,  in  Craig  v.  Cogar,  Hardin, 
386,  this  court  held  that  patents  containing  exclusions 
without  defining  the  boundaries  of  the  land  thus  excluded 
were  valid.  The  question  again  arose  in  1815  in  Overton 
&  Reed  v.  Roberts,  4  Bibb,  156,  where  this  court  said:  **It 
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Is  also  objected  that  the  entry  under  which  the  appellee 
derives  claim,  in  calling  for  the  exclusion  of  prior  entries, 
is  vague  and  invalid  upon  its  face. 

"Whatever  doubts  might  exist  as  to  the  validity  of 
this  entry,  were  the  objection  now  taken  of  the  first  im- 
pression, since  the  repeated  decisions  of  this  court  sustain 
entries  with  like  calls,  it  can  not  now  be  permitted  to  pre- 
vail.—See  Hardin,  34,  384—1  Bibb,  60. 

"With  respect  to  land  claims,  the  interest  of  the  com- 
munity certainly  requires  in  an  eminent  degree  uni- 
formity of  decisions;  and  this  court,  acting  in  obedience  to 
that  interest,  as.  well  as  from  a  due  respect  to  their  for- 
mer adjudications  in  the  consideration  of  analogous  cases, 
should  yield  to  their  influence." 

There  seems  to  have  been  no  change  in  the  opinion  of 
this  court  with  reference  to  such  patents,  unless  it  can  be 
said  to  have  occurred  in  1881,  when  the  opinion  was  de- 
livered in  Hamilton  v.  Fugett,  &c.,  81  Ky.,  366,  where  it 
is  claimed  a  contrary  doctrine  is  announced.  However, 
this  court,  in  Hall  v.  Martin,  89  Ky.,  9  [11  S.  W.,  953], 
construed  the  opinion  in  Hamilton  v.  Fugett  as  not.  mean- 
ing to  hold  that  a  patent  would  be  void  because  of 
its  failure  to  describe  the  boundaries  excluded.  In  Hall  v. 
Martin  the  court  reannounced  its  early  doctrine  upon  this 
question,  and  held  that  a  patent  is  not  void  merely  because 
it  excluded  prior  grants  without  identifying  or  describing 
them,  and  that  where  a  patent  is  indefinite,  both  as  to  the 
exterior  boundary  and  to  the  exclusions,  it  is  void  for  un- 
certainty. It  was  held  in  Ballowe,  &c.,  v.  Hillman,  &c.,  18 
Ky.  Law  Rep.,  677  [37  S.  W.,  950],  that  a  patent  for  seven- 
ty-five thousand  acres  of  land,  giving  the  outer  boundary, 
and  then  excluding  "all  those  surveys  of  land  to  which 
there  is  now  a  lawful  title,"  without  designating  the  boun- 


Digitized  by 


Google 


702 KENTUCKY  REPORTS. [Vol.  106 

Bright.  &c.,  V.  First  National  Bank.  &c. 

daries  excluded,  is  not  void  for  uncertainty,  but  passed  the 
title  to  all  the  vacant  and  unappropriated  land  in  the 
boundary  called  for  by  the.  patent. 

It  is  unnecessary  to  go  into  a  discussion  of  the  question 
a«  to  whether  the  doctrine  announced  by  this  court  on  this 
question  almost  a  century  ago  is  correct.  It  is  suflScient  to 
say  that  this  court,  in  Hall  v.  Martin,  and  in  Ballowe  v. 
Hillman  reaflBrmed  it  with  elaboration,  and  it  must  be  ac- 
cepted as  the  settled  doctrine  of  this  court.  On  such  an 
important  question  as  is  here  involved,  the  opinion  of  the 
court  should  be  so  certain  in  its  meaning  that  the  legal 
profession  will  not  be  in  doubt  as  to  what  is  the  settled 
doctrine;  hence  we  have  said  that  the  early  cases  of  the 
court  and  those  of  Hall  v.  Martin  and  Ballowe  v.  Hillman 
enunciate  the  settled  doctrine  of  the  court. 

The  court  erred  in  sustaining  a  demurrer  to  the  peti- 
tion. 

The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 


Case   87--ACTION   ON   PROMISSORY   NOTE— Mat   27. 

Bright,  Etc.  Y,  First  National  Bank,  Etc. 
appeax.  fbom  graves  cibcutr  coubt. 

Pbacticb — Amended  "Petition — Conbidebino  aix  Pleadings  on  De- 
murrer.— ^After  a  special  plea  of  non  eat  factum  has  l)een  inter- 
posed to  a  renewal  note  by  parties  who  deny  haying  received 
any  of  the  proceeds  of  the  note  and  who  aver  that  their  names 
have  been  signed  by  the  principal  without  written  authority, 
the  plaintiff  may  by  an  amended  petition  declare  on  the  origi- 
nal note  and  to  such  amended  petition  a  general  plea  of  payment 
will  not  be  good.  On  a  demurrer  to  such  plea  the  court  will 
examine  the  entire  pleadings  and  will  infer  that  the  defendant 
intended  that  the  old  note  was  paid  by  the  renewal. 
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BOBBINS  &  THOMAS  fob  the  appella^nts. 

1.  A  valid  note  pays  a  debt  or  note  for  which  it  is  given.    Letcher 

V.  Bank,  1  Dan-a,  82;  Cattleman  v.  Holmes,  4  J.  J.  Mar.,  3. 

2.  Suit  can  only  be  brought  on  last  valid  renewal  note.     Bank  v. 

Gaines,  87  Ky.,  597. 

WEBB  &  COULTER  foe  -The  ajppeixee. 

A  party  who  sues  on  a  renewal  note  to  which  the  defendants 

plead  non  est  factum,  may  by  an  amended  petition  set  out  the 

execution  of  the  original  note  and  recover  upon  It.    Stratt04  v. 

McMakin,  84  Ky.,  641;   Bank  v.  Gaines,  87  Ky.,  597;   Bank  v. 

.  Cash,  Ac,  44  S.  W.  R.,  38X. 

JUDGE  GUPFY  deuvebed  the  opinion  of  the  court. 

Appellee  instituted  this  action  in  the  Graves  circuit 
court  against  W.  J.,  V.  E.,  C.  A.,  and  B.  F.  Bright  to  re- 
cover judgment  upon  a  note  for  J574.20  of  date  March  28, 
1896,  due  in  four  months,  credited  by  f30  paid  July  31, 
1896.  \ 

The  defendants,  V.  E.,  C.  A.,  and  B.  F.  Bright,  by 
answer,  denied  that  they  ever  signed  or  delivered  the  note 
sued  on,  or  ever  promised  to  pay  J574.20,  or  any  part  there- 
of. In  the  second  paragraph  of  the  answer  it  is  alleged,  in 
substance,  that  the  note  sued  on  was  given  by  defendant 
W.  J.  Bright  for  money  which  it  loaned  to  him,  and  these 
defendants  never  received  any  part  of  the  money  loaned  on 
said  note,  and  their  names  were  signed  to  said  note  as  sure- 
ties by  W.  J.  Bright  for  him,  but  the  said  W,  J.  Bright 
never  had  any  authority  in  writing  from  either  of  them  to 
sign  the  name  of  either  of  said  defendants  as  surety  on 
said  note. 

To  this  appellant  replied,  denying  that  the  said 
answering  defendants  never  received  any  part  of  the 
money  loaned  on  the  note,  denies  that  their  names  were 
signed  to  said  notes  as  sureties  by  W.  J.  Bright,  or  that 
lie  did  not  have  written  authority  to  sign  their  names.  In 
the  second  paragraph  of  the  reply  it  is  alleged  that  the 
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note  sued  on  is  one  of  several  renewals  of  a  debt  created 
September  26,  1894,  for  f500,  for  which  all  of  the  defend- 
ants executed,  signed,  and  delivered  to  plaintiff  theit  joint 
note,  which  is  herewith  filed.  Plaintiff  says  that  this  orig- 
inal note  was  signed  by  all  these  defendants  in  person, 
and  in  their  own  handwriting,  and,  if  their  names  were 
signed  to  this  last  note  as  they  allege,  it  was  without 
plaintiff's  knowledge  or  consent,  and  is  invalid,  and  they 
are  entitled  to  recover  on  said  original  obligation. 

This  reply  was  filed  November  30, 1896,  and  on  the  8th  of 
December,  1896,  the  appellant  filed  an  amended  petition, 
over  the  objection  of  these  defendants,  upon  which  sum- 
mons was  issued  and  executed.  The  substance  of  the 
amended  petition  is  that  the  appellee  nor  any  of 
its  oflSoers  were  present  when  the  note  sued  on  was  sign- 
ed, and  it  does  not  know  whether  it  was  signed  by  C.  A., 
V.  E.,  and  B.  F.  Bright  in  person  ot  not,  but  it  avers  that 
it  was  signed  both  in  person  and  in  their  own  handwriting; 
that  the  note  was  one  of  several  renewals  of  a  debt  of  date 
September  26,  1894,  for  the  sum  of  |500,  for  which  defend- 
ants executed  to  plaintiff  their  joint  note  for  said  sum, 
due  six  months  after  date,  and  it  says  and  charges  that  all 
of  the  defendants  signed  said  note  in  person,  and  same  is 
their  handwriting;  and  that  the  note  filed  with  plaintiflTs 
petition  was  a  renewal  of  said  debt,  with  accumulated  in- 
terest. Plaintiff  says  that,  if  said  renewal  was  signed  as 
claimed  by  defendants  in  their  answer,  it  was  without 
plaintiff's  knowledge  or  consent,  and  same  is  invalid,  and 
in  that  event  they  are  entitled  to  recover  on  said  original 
obligation.  Said  original  note  is  herewith  filed.  Where- 
fore it  prays  to  file  this  amended  petition,  and  that  they  be 
permitted  to  recover  on  said  original  note  if  defendants 
did  not  sign  said  renewal,  and  prays  for  all  proper  relief. 
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The  answer  of 'the  defendants  to  the.  amended  petition  . 
reads  as  follows :  "The  defendants  herein,  by  way  of  answer ' 
to  the  amended  petition  filed  December  8,  1896,  and  rejoin- 
ing to  the  reply  filed  November  30,  1896,  say  that  the 
note  for  f500  declared  on  in  the  amended  petition  and  in 
the  reply,  and  filed  with  said  reply,  was  paid  March  26, 
1895,  to  plaintiff,  together  with  all  interest  thereon,  and 
they  deny  that  plaintiff  is  entitled  to  recover  anything 
thereon.    Wherefore  they  pray  to  be  dismissed,"  etc, 

To  this  answer  the  plaintiff  filed  a  demqrrer,  and  on  mo- 
tion of  defendants  plaintiff's  general  demurrer  to  the  an- 
swer of  defendants  to  the  amended  i)etition  of  plaintiff  was 
asked  to  be  carried  back  to  said  amended  petition;  and  the 
court  being  advised,  overruled  said  demurrer  to  the 
amended  petition,  to  which  the  defendants  excepted;  and 
the  court,  being  advised,  sustained  said  demurrer  to  said 
answer,  to  which  defendants  excepted,  and  the  defendants 
failing  to  plead  further,  judgment  was  rendered  against 
all  of  them  for  the  amount  claimed  in  the  amended  peti- 
tion. To  which  all  the  defendants,  except  W.  J.  Bright, 
excepted,  and  have  appealed  to  this  court. 

It  is  the  contention  of  the  api)ellant  that  the  court  err- 
ed in  sustaining  the  demurrer  to  the  answer,  and  they  in- 
sist that  a  plea  of  imyment  is  always  a  good  defense  to  a 
suit  upon  a  note.  As  a  general  proposition  of  law  it  may 
be  conceded  that  a  demurrer  can  not  be  sustained  to  an 
answer  pleading  payment;  but,  taking  the  entire  pleadings 
into  consideration  in  this  case,  it  is  manifest  that  the  plea 
of  payment,  in  effect,  presents  the  question  whether  the 
execution  of  a  note  or  notes  by  the  same  parties  subse- 
quent to  the  execution  of  the  note  set  up  in  the  amended 
petition  constituted  a  payment  of  such  note,  being  merely 
a  renewal  of  the  obligation  incurred  by  the  execution  of  the 

[451 
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note  mentioned  in  the  amended  petition;  and,  this  being 
trne,  we  think  the  demurrer  was  properly  sustained,  for 
the  reason  that  a  renewal  by  the  principal  in  the  note  with 
the  same  parties  as  apparent  sureties,  though  not  legally 
bound  as  such,  does  not  and  can  not  operate  as  a  payment 
of  the  original  debt. 

We  can  not  concur  in  the  contention  of  appellants  that 
the  amended  petition  was  defective  because  it  did  not  clear- 
ly admit  that  the  note  first  sued  on  was  invalid  as  to  the 
appellants;  but  the  amended  petition  is  an  alternative 
pleading,  which  is  allowed  by  the  Code  of  Practice.  Nor 
do  we  think  that  the  appellee  was  bound  to  sue  upon  the 
last  valid  renewal  of  the  obligation  named  in  the  amended 
petition.  We  are  unable  to  see  how  appellants  could  be 
prejudiced  by  the  pliainfiff  relying  upon  the  first  obligation 
executed,  if  he  was  entitled  to  rely  upon  any  obli^tion,  ex- 
cept the  note  first  sued  on. 

We  think  the  proceedings  taken  by  the  appellee  in  this 
case  and  the  judgment  rendered  are  fully  sustained  "by 
former  decisions  of  this  court.  See  Stratton  v.  McMakin, 
84  Ky.,  641  [4  Am.  St.  R.,  215];  First  National  Bank  of 
Covington  v,  Gaines,  87  Ky.,  597  [9  S.  W.,  396];  7  Boflh, 
243;  5  Bush,  392;  2  Bush,  72  [92  Am.  Dec,  475]. 

Judgment  affirmed,  with  damages. 


Cask  »8— ACTION  ON  BIIX  OF  EXCHANGE— May  9L 

Lyddane  y.  Owensboro  Banking  Co. 

APPBAX  FBOM   DAYBBSS  OOCUIT  ODUBT. 

1.  Bills  and  Notes — ^Pleading — ^Pbtitiok. — In  an  action  by  an  In- 
dorsee on  a  bill  of  exchange  It  is  not  necessary  to  allege  specifl* 
cally  that  the  indorsement  was  to  the  plaintiff.    A  promise  by 
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the  acceptor  to  pay  an  indorsement  by  the  payee  and  that  the 
plaintiff  is  the  owner  and  holder  thereof  is  suAcient  because 
such  averments  import  a  promise  f)y  the  indorser  4o  pay. 
2.  Samb — ^Notice  of  Dishoitob — ^Effect  op  Kentucky  Statutes,  Sec- 
tion 3726. — Failure  of  the  holder  of  a  bill  of  exchange  to  cause 
notice  of  dishonor  to  be  given  to  a  prior  indorser  does  not  re- 
lease a  subsequent  one  to  whom  such  notice  was  given.  Section 
3725,  Kentucky  Statutes*  did  not  operate  to  repeal  the  common 
law  in  this  regard, >  but  merely  to  change  the  method  of  giving 
notice  required  by  the  law-merchant. 

WALKBR  &  SLACK  fob  the  appellant. 

1.  The  demurrer  to  the  petition  should  have  been  sustained  as  there 

was  no  averment  in  the  petition  of  any  agreement  on  the  part  of 
the  appellant  to  pay.  Huffaker  v.  National  Bank  of  Monticello, 
12  Bush,  287;  1st.  Chitty  Pld.,  301-2;  Same.  363;  vol.  2,  p.  888. 

2.  The  demurrer  should  not  have  been  sustained  to  the  answer.  The 

bill  was  placed  upon  the  footing  of  a  foreign  bill  of  exchange. 
Acts  1885^,  vol.  2,  eh.  864,  sec.  6.  The  Kentucky  Statutes,  sec. 
3725,  imposed  upon  notaries  the  duty  of  giving  the  no;bice  of 
dishonor  to  the  drawer  and  endorser,  and  his  failure  to  notify 
the  drawer  or  any  endorser  released  all  the  subsequent  parties 
on  the  bill.  Sebree  Dep.  Bk.  v.  Moreland,  96  Ky.,  1<50;  s.  c,  28 
S.  W.  R.,  153;  3  Randolph  on  Com.  Paper,  sees.  1235,  1237; 
2  Baniel  on  Neg.  Instr.  (4th  ed.),  sees.  970,  971,  995,  1303;  2 
Am.  &  Eng.  Ency.  of  Law,  386,  387,  408,  388;  Wheeler  v.  Sam- 
uels, 9  Heisk,  393;  29  W.  Va.,  548;  Todd  v.  Edwards,  7  Bush, 
89;  Mulholland  v.  Samuels,  8  Bush,  63;  Neal  v.  Taylor,  9  Bush, 
380;  24  Am-  &  Bng-  Ency.  of  Law,  845;  Edwards  v.  Dick,  4  B. 
&  A.  L.  D.,  212;  Bank  v.  Floyd,  4  Met.,  145;  Story  on  Bills,  sec. 
245. 

BIRKHEAD  &  CLEMENTS  fob  the  appellee. 

Section  3725  of  the  Kentucky  Statutes  did  not  change  the  law- 
merchant  as  to  the  necessity  of  giving  notice  of  dishonor  of  a 
bill  but  merely  changed  the  method  by  which  the  notice  was  to 
be  given.  Ky.  Stats.,  sec.  3725;  Todd  v.  Edwards,  7  Bush,  89; 
Neal  V.  Tayl<yr,  9  Bush,  380;  Daniels  Neg.  Instr.,  sec.  987;  Tiedc- 
man  on  Com.  Paper,  sec.  336;  2  Am.  &  Eng.  Ency.  of  Law,  412; 

Meyers  v.  Standart,  11  Ohio,  ;  Matthews  v.  Fogg,  44  Am. 

Dec,  257;  Union  Bank  v.  Lea,  44  Am.  Dec.  275;  Union  Bank 
V.  Hyde,  44  Am.  Dec,  290;  Randolph,  Com.  Paper,  sec  1238. 

JUDGE  DuRELLE  delivebbd  the  opinion  of  the  coubt. 

Appellee  bank  bronght  suit  on  a  bill  of  exchange  drawn 
bj  Clark  on  Boyd,  accepted  by  Boyd,  payable  to  the  order 
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of  Slack  and  appellant  Lyddane,  indorsed  by  payees,  and 
purchased  and  discounted  by  the  bank. 

A  demurrer  to  the  petition  was  properly  overruled,  it 
being  alleged  that  the  payees  indorsed  the  bill  by  writ- 
ing their  names  across  the  back,  and  that  the  plaintiff  was 
the  owner  and  holder  thereof.  It  is  unnecessary  to  allege, 
in  addition,  that  the  indorsement  was  to  plaintiff.  Os- 
borne V.  Stevens,  15  Wash.,  478  [46  Pac,  1027];  14  Enc. 
PI.  &  Prac,  524.  A  promise  by  the  acceptor  to  pay  is  al- 
leged, and  that  appellant  indorsed  the  bill  to  the  bank, 
or  the  equivalent  of  that  allegation.  It  is  a  sufficient 
averment.  In  the  case  of  Huffaker  v.  Bank,  12  Bush,  287, 
no  promise  at  all  was  alleged.  But  in  this  case  the  aver- 
ment is  that  the  acceptor  promised  to  pay,  and,  in  sub- 
stance, that. appellant  indorsed  the  bill  to  appellee,  which 
is  sufficient  to  make  appellant  liable.  A  promise  by  the 
acceptor  to  pay  being  alleged,  a  proper  averment  of  an 
indorsement  by  payee  to  plaintiff  is  equivalent  to  an  aver- 
ment of  a  promise  to  pay  by  the  indorser,  for  it  is  an  aver- 
ment of  facts  which,  under  the  law-merchant,  make  the 
indorser  liable. 

The  answer  of  appellant  pleads  that  he  is  a  mere  accom- 
modation indorser,  and  had  no  interest  in  the  proceeds  of 
the  bill;  that  neither  the  notary  who  protested  nor  appellee 
gave  the  prior  indorser.  Slack,  any  notice  of  non-payment, 
dishonor,  or  protest;  that  Slack  was  thereby  released,  and 
his  release  operated  to  release  Lyddane,  the  failure  to  give 
Slack  notice  being  without  Lyddane's  knowledge  or  con- 
sent.   A  demurrer  to  this  answer  was  sustained. 

Appellant  claims  that  the  answer  was  sufficient,  upon  the 
ground  that  the  law  merchant  is  changed  by  the  statute 
(Ky.  St.,  sec.  3725)  providing  that: 

"It  shall  hereafter  be  the  duty  of  notaries  public,  opon 
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protesting  any  of  the  inatruments  mentioned  in  section 
three  thousand  seven  hundred  and  twenty-three,  to  give  or 
send  notice  of  the  dishonor  of  such  paper  to  such  of  the 
parties  thereto  as  are  required  by  law  to  be  notified,  to  fix 
their  liability  on  «uch  paper;  and  when  the  residence  of  ~, 
the  parties  is  unknown  to  the  notaries  public  he  shall 
send  the  notices  to  the  holders  of  such  paper,  and  he 
shall  state  in  his  protest  the  names \)f  the  parties  to  whom 
he  sent  or  gave  such  notices,  and  the  time  and  the 
manner  of  giving  the  same,  and  such  statement  in  such 
protest  shall  be  prima  fctcie  evidence  that  such  notices  were 
sent  or  given  as  therein  stated  by  such  notary." 

It  is  contended  that  this  statute  requires  the  notary  to 
give  notices  to  all  the  parties  who  can  be  found  thereby, 
and  not  merely  those  who  are  by  the  holder  desired  to  be 
held;  that  the  liability  of  indorser  is  that  of  surety,  and  - 
that  he  is  released  by  the  discharge  in  any  manner  of  a 
prior  indorsed,  who,  as  to  bim,  holds  the  relation  of  a  prin- 
cipal. It  is  earnestly  insisted  that  though,  at  common  law, 
the  holder  of  a  dishonored  bill  was  required  to  notify  the 
last  indorser  only,  if  he  desired  to  hold  such  indorser  alone, 
the  common  law  was  in  this  behalf  abrogated  by  the  stat- 
ute. The  notary  was  required  to  give  n<5tice  to  every  one 
who  could  be  held,  to  give  such  notice  as  the  agent  of  the 
holder,,  and  the  holder  was  therefore  bound  by  the  notary's 
default  in  notifying  any  prior  iiidorser,  and,  if  such  prior 
indorser  was  released  by  failure  to  give  notice,  that  re- 
leased  the  last  indorser*  Such  is  not  the  true  intent  of  the 
statute.  It  is  made  the  duty  of  the  notary  to  notify  those 
whom  the  holder  desired  to  hold  bound.  Granting  that 
in  the  discharge  of  this  duty  the  oflScer  acted  as  agent  of 
the  holder,  the  holder's  responsibility  for  the  action  of  his 
agent  was  not  made  greater  than  at  common  law  it  was  for 
his  own  acts. 
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Counsel  for  appellant,  with  commendable  candor,  quote 
as  follows  from  2  Daniel  on  Negotiable  Instruments,  sec, 
1303: 

''But  though  all  the  parties  to  such  a  bill  are  sureties 
of  the  acceptor,  they  are  not,  as  between  themselves,  co- 
sureties, liable  for  contribution  to  each  other  in  the  event 
that  any  one  should  pay  the  amount  for  the  acceptor;  but 
each  prior  party  is  a  principal  as  between  himself  and  each 
subsequent  party." 

From  this  it  follows  that  Lyddane  was  not,  by  the 
law  merchant,  a  surety  as  to  the  bank,  but  was  a  prin- 
cipal. His  relation  in  this  behalf  is  not  changed 
by  the  statute. 

In  Todd  V.  Edwards,  7  Bush,  89,  a  case  arising  under 
a  statute  identical  with  the  existing  statute,  the  court, 
through  Judge  Peters,  said: 

"But  if  a  bill  be  drawn  for  the  accommodation  of  the 
drawer  or  acceptor,  and  indorsed  by  the  payee  and  subse- 
quent indorsers,  if  the  holder  intends  to  hold  any  or  all 
of  said  indorsers  responsible  to  him,  as  many  as  he  in- 
tends to  make  responsible  are  entitled  to  notice  of  the  dis- 
honor of  the  paper,  because  the  indorser  who  pays  it, has 
a  right  to  hold  the  prior  parties  on  the  bill  responsible 
to  him;  and  he  should  be  notified,  so  that  he  may  take  the 
necessary  steps  to  secure  himself." 

The  law-merchant  was  not,  in  our  opinion,  abrogated  by 
the  statute,  except  in  so  far  as  a  change  was  made  as  to 
the  method  of  giving  a  notice  of  protest. 

The  judgment  is  afQrmed,  with  damages. 
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Case   89— action   ON   NOTE.    COUNTER-CLAIM   FOR   RBSCIS-  106  711  . 

SION— June  1,  "^i!!. 

'   I  106    71l| 
|fl33     93| 

Worland  v.  Secrcst, 

AFPEiAL   mtOM    NICHOLAS    CIBCUIT   COUBT. 

Rescission — ^Breach  of  Wabbantt. — A  written  contract  is  presumed 
to  embrace  the  entire  agreement  between  the  parties  and  in  the 
absence  of  proof  of  fraud  committed  by  one  of  the  parties  be- 
fore or  at  the  time  of  the  execution  of  the  contract*  the  other 
party  is  not  entitled  to  (1)  a  rescission  on  that  ground,  or  (2)  to 
damages  for  breach  of  warranty. 

W.   H.  HOLT  FOB  APPELLANT.       (W.  R.  ROSS   AND  SON  OF  COUNSEL.) 

1.  The  action  should  not  have  been  transferred  to  eguity.    Kerr  on 

Fraud  and  Mistake  (Bump's  ed.),  p.  328. 

2.  No  fraud  'was  proved. 

KENNEDY  A  WILLIAMSON  fob  appellee. 

1.  The  defendant  was  entitled  under  the  facts  and  circumstances  of 

this  case  to  have  it  transferred  to  the  equity  side  of  the  docket. 
Brooks  V.  Carneal's  Admr.,  Litt  Selec.  Oases,  164;  Cummins  v. 
Latham,  T.  B.  M.,  vol.  4,  p.  103;  9  Am.  ft  Eng.  Ency.  of  Law. 
676,  677;  8  Am.  ft  Eng.  Ency.  of  Law  (1st  ed.),  e&l;  Prewitt 
V.  Trimble,  92  Ky.,  176. 

2.  The  defendant  offered  to  rescind  the  contract  in  a  reasonable 

time  after  discovering  fraud.  Oately  v.  Newell,  9  Ind.,  572; 
Neblett  v.  MacFarland,  92  U.   S.,   105. 

3.  The  testimony  in  this  case  shows  conclusively  that  a  gross  fraud 

was  practiced  upon  the  appellee  by  the  vendor  in  the  sale  of  the 
patent   purchased. 

JUDGE  HOBSON  delfvebed  the  opinion  of  the  coubt. 

B.  H.  &  C.  G.  MoremajQ  owned  a  patent  cistern  cleaner 
and  water  purifier  which  cleaned  cisterns  without  taking 
the  water  out,  and  purified  the  water  by  means  of  a  cylin- 
der filled  with  air,  let  down  to  the  bottom  of  the  cistern, 
the  pressure  of  the  waler  when  a  valve  was  opened  in  the 
bottom  of  the  cylinder  scouring  the  bottom  of  the  cistern, 
and  forcing  the  mud  up  into  the  cylinder  as  the  air  escaped. 
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R.  H.  Moreman,  going  about  using  his  cleaner  and  selling 
the  right,  stopped  with  appellee,  George  R.  Secrest,  a  hotel 
keeper  at  Carlisle,  Kentucky,  and  while  there  had  several 
talks  with  him  about  the  value  of  his  patent,  and  what  the 
cleaner  would  do.  Secrest  proposed  to  buy  the  right  for 
the  State  of  Illinois,  and  after  Moreman  left  Carlisle,  for 
Richmond,  Kentucky,  Secrest  went  to  Richmond,  and  there 
they  made  the  following  written  contract: 

"Article  of  agreement  between  R.  H.  &  C.  G.  Moreman, 
of  the  county  of  Meade  and  State  of  Kentucky,  party  of 
the  first  part,  jind  George  R.  Secrest,  of  the  county  of 
Nicholas  and  State  of  Kentucky,  of  the  second  part,  wit- 
nesseth  that,  for  and  in  consideration  of  the  sum  of  one 
dollar  cash  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  and  for  the  further  consideration  of 
.^ve  hundred  dollars  (less  20  per  cent.),  do  hereby  agree  to 
convey  to  the  party  of  the  second  part  their  right,  title, 
and  interest  in  and  to  the  State  of  Illinois  in  their  patent 
cistern  cleaner  and  water  purifier,  known  as  foreman's 
Cistern  Cleaner/ 

"The  party  of  the  second  part  hereby  agrees  to  pay  to 
the  party  of  the  first  part  the  ^ye  hundred  dollars  afore- 
mentioned (l^ss  20  per  cent.),  when  said  party  of  the  first 
part  shall  have  made  to  said  second  party  a  deed  of  patent 
in  full. 

"The  party  of  the  first  part  further  agrees  to  grant  to 
the  party  of  the  second  part  an  option  on  the  States  of  In- 
diana, Ohio,  and  Iowa  ^or  a  period  of  eight  months  from 
this  date,  and  it  is  further  agreed  between  said  parties  that 
the  party  of  the  second  part  may  sell  to  whom  he  pleases 
the  aforementioned  States,  receiving  from  the  said  first 
party  20  per  cent,  on  all  sales  made  of  said  territory,  but 
that  the  sale  of  no  State  shall  be  under  five  hundred  dol- 
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lars.  Witness  our  hands,  this  25th  day  of  September, 
1894.  R.  H.  &  C.  G.  Morema^,  by  R.  H.  Moreman.  George 
R.  Secrest.    Witness:    J.  S.  Kennedy.'' 

It  appears  from  the.  evidence  tjiat  Moreman  used  the 
machine  very  successfully,  cleaning  out  quite  a  number  of 
cisterns,  and  created  considerable  interest  in  his  inven- 
tion at  Carlisle  and  in  the  vicinity*  It  also  appears  tliat 
he  sold  county  rights  to  other  parties,  and  they  did  some 
work  which  was  then  thought  very  successful.  On  Jan- 
uary 17th,  following,  Moreman  duly  conveyed  by  deed  ,the 
patent  right  for  the  State  of  Illinois  to  Secrest,  who  paid 
him  |150  cash,  and  executed  to  him  his  note  for  $250,  due 
in  four  months.  The  deed  and  note  are  in  the  usual 
form.  Secrest  failed  to  pay  the  note  at  maturity, 
and  when  sued  upon  it  by  appellant,  to  wh<>m  it  had 
been  assigned,  alleged  that  as  an  inducement  for  him  to 
make  the  purchase  of  the  patent  right  Moreman  represent- 
ed to  him  that  he  was  the  inventor  of  a  new  and  useful  in- 
vention for  cleaning  wells  and  cisterns,  which  would  clean 
all  wells  and  cisterns  perfectly  and  purify  the  water;  that 
there  Was  no  other  patent  in  existence  covering  the  same 
ground  that  his  invention  covered,  or  that  would  do  what 
his  invention  would  do;  that  he  relied  upon  these  repre- 
sentations, and  was  induced  by  them  to  make  the  trade; 
but  he  alleged  that  they  were  all  false  and  fraudulent,  and 
were  known  by  Moreman  to  be  false  and  fraudulent  at  the 
time,  and  that  they  were  made  for  the  fraudulent  purpose 
of  inducing  him  to  make  the  purchase.  He  also  alleged 
that  there  was  another  patent  covering  substantially  the 
same  ground,  which  was  better  than  Moreman's,  and  that 
his  patent  was  worthless.  He  prayed  a  cancellation  of  the 
deed  and  not^,  and  judgment  for  the  amount  that  be  had 
paid. 
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Issue  being  joined,  and  the  case  transferred  to  eq- 
uity, the  court  below  on  final  hearing  dismissed  both  the 
petition  and  counter-claim.  This  was,  in  effect,  a  finding 
by  the  court  below  that  there  was  no  fraud  in  the  transac- 
tion; for,  if  the  charges  of  fraud  had  been  deemed  maintain- 
ed, the  deed  should  have  been  canceled,  and  the  considera- 
tion paid  should  have  been  restored  to  appellee.  The  evi- 
dence very  clearly  sustains  this  conclusion.  It  shows  that 
there  is  another  patent,  somewhat  similar  to  Moreman^ 
which  cleans  the  cistern  very  well,  but  does  not  aerate  or 
purify  the  water,  as  it  is  claimed  Moreman's  invention 
does.  So  this  patent  does  not  cover  the  same  ground  as 
Moreman's.  It  had  only  been  obtained  a  short  time  be- 
fore, and  its  existence  was  unknown  to  him.  The  proof  as 
to  Moreman^s  representations  of  what  his  cleaner  would  do 
does  not  show  that  he  said  anything  more  than  he  was  jus- 
tified in  believing  from  his  experience.  The  testimony  is 
persuasive^ that  appellee's  purchase  was  induced  more  by 
what  the  cleaner  did  and  the  interest  created  in  the  commu- 
nity than  by  Moreman's  statements.  We  think  it,  there- 
fore, clear  that  the  transaction  can  not  be  set  aside  for 
fraud. 

The  court  below  evidently  reached  this  conclusion; 
but  the  evidence  showing  that  the  other  patent  did  better 
work  than  Moreman's,  and  that  his  was  not  valuable,  the 
chancellor  was  of  opinion  that  Moreman's  representations, 
which,  under  the  rule  in  this  State,  are  regarded  as  warran- 
ties, had  not  been  made  good,  and  so  the  patent  right  was 
worth  much  less  than  was  supposed.  He  therefore  made 
an  abatement  of  the  price  as  for  a  breach  of  warranty  in 
the  sale.  The  question  therefore  arises,  admitting  that 
the  evidence  would  sustain  the  conclusion  of  the  chancel- 
lor, can  the  court  allow  an  abatement  of  the  price  for  a 
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breach  of  verbal  representations  made  at  the  time  of  the 
sale,  where  the  parties  have  put  their  contract  in  writing, 
and  there  is  no  fraud  in  the  transaction? 

It  is^  a  well-settled  rule  that  where  parties  have  deliber- 
ately put  their  contract  in  writing  it  is  conclusively  pre- 
sumed that  their  whole  engagement  was  reduced  to  writ- 
ing, unless  from  the  form  of  the  instrument  this  does  not 
appear  to  have  been  the  intention  of  the  parties.  Parol 
evidence  of  previous  or  contemporaneous  negotiation  will 
not  be  admitted  to  vary  the  terms  of  the  written  agree- 
ment, in  the  absence  of  fraud  or  mistake,  for  the  previous, 
verbal  negotiations  are  merged  in  the  writing.  The  writ- 
ten contract  in  this  case,  above  quoted,  and  the  formal  deed 
which  was  afterwards  made,  must  be  presumed  to  have 
been  intended  by  the  parties  to  embrace  the  contract  be- 
tween them,  and,  as  neither  of  these  contains  a  warranty, 
none  can  be  implied,  and  proof  of  verbal  representations 
previously  made  not  amounting  to  fraud  can  not  be  re- 
ceived. 

In  a  note  to  Hobart  v.  Young,  12  Lawy.  Rep. 
Ann.  694  (s.  c.  21  Atl.  612),  the  learned  editor  says,  oiting 
many  authorities: 

"If  the  article  is  sold  by  a  formal  written  contract, 
or  a  regular  bill  of  sale,  and  that  is  silent  on  the  sub- 
ject of  warranty,  no  oral  warranty  made  at  the  same 
time,  or  previously  even,  can  be  shown,  since  the  writ- 
ing is  supposed  to  embody  the  whole  contract.  For 
the  same  reason  no  additional  oral  warranty  can  be  in- 
grafted on  or  added  to  one  that  is  written." 

This  rule  has  received  the  indorsement  of  the  Supreme 
Court  of  the  United  States  in  De  Witt  v.  Berry,  134  U.  S., 
306  [10  Sup.  Ct.,  536],  and  Seitz  v.  Brewers'  Refrigerat- 
ing Machine  Co.,  141  U.  S.,  510  [12  Sup.  Ct.,  46] ;  the  lat- 
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ter  case  being  pot  unlike  this.  In  'Reed  t.  Van  Os- 
.  trand,  1  Wend.  424  [19  Am.  Dec,  529],  the  facts  were  sub- 
stantially the  same  as  in  this  case,  and  it  was  held  that  the 
purchaser  was  without  remedy.  See,  also,  28  Am.  &  Eng. 
Enc.  Law,  794,  and  cases  cited. 

There  was  no  plea  of  mistake  in  the  written  contract, 
and,  as  the  charge  of  fraud  was  not  sustained  by  the  proof, 
the  court  was  not  warranted  in  allowing  an  abatement  of 
the  price,  because  the  patent  right  was  less  valuable  than 
supposed  by  the  parties  when  the  trade  was  made.  The 
judgment  is  therefore  reversed,  and  caujse  remanded  for 
judgment  for  plaintiff  for  the  amount  of  the  note. 


Case   90—ACTION   AGAINST   COMMONWEALTH— June   L 

Commonwealth  v.  Haly,  Etc. 

appeal  from  fbankun  cibcuit  court. 

1.  Constitutional  Law — Spbcl«lL    Resolution     Authorizing     Suit 

Against  the  Commonwealth. — ^A  joint  resolution  authorizing 
named  persons  to  sue  the  Commonwealth  on  certain  claims  in 
the  Franklin  Circuit  Court  is  not  a  ylolation  either  of  (1)  sec- 
tion 231  of  the  Constitution,  or  (2)  section  59  inhibiting  spec- 
ial legislation  where  a  general  law  can  bo  made  applicable. 
Such  a  resolution  is  not  a  "law"  within  the  meaning  of  either 
section. 

2.  Limitation — In  Favor  of  Commonwealth. — Limitation  does  not 

begin  to  run  in  favor  of  the  Commonwealth  until  permission  has 
been  granted  to  maintain  a  suit  against  it. 

3.  Treasury — General  Expenditure  Fund. — ^A  judgment  against  the 

Commonwealth  is  payable  out  of  the  general  expendltare  fund 
where  the  military  fund  for  a  given  year  out  of  which  the 
claim  was  originally  payable  has  been  exhausted. 

W.   S.   TAYLOR.   ATTORNEY-GENERAL.  and  Bl   H.   THATCHER 

FOR    appellant. 

The  Legislature  by  Joint  resolution  may  not  authorize  an  in- 
dividual  to  sue  the  Commonwealth  upon  a  8i>ecrfic  claim.     Such 
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a  "resolution  is  prohibited  by  the  Constitution.  Sees.  46,  51,  55, 
230,  231  of  Ky.  Con.;  Cooley  on  Con.  Llm.,  pp.  65,  94;  Sutherland 
on  Stat.  Con.,  sees.  30,  66,  79;  May  v.  Rice,  91  Ind.,  546;  Gal- 
breath  T.  Kuykendall,  1  Ark.,  50;  Estill  v.  Bailey,  Id.,  131;  Wool- 
ford  V.  Dugan,  2  Id.,  131;  Ferris  v.  Crow,  5  Oilman,  96;  Lelghtpn 
V.  Hall,  31  111.,  108;  Hutchins  v.  Edson,  1  N.  H.,  139;  Littie  v. 
Little.  5  Mo.,  229;  1  Black..  86;  Ky.  Stats.,  sec.  2704;  Moore  v. 
Maryland,  28  Am.  Rep.,  483. 

IRA  AND  W.  H.  JULIAN  for  apfeujob.  ' 

1.  Appellees   were    duly    authorized    to    institute    this   suit.     Joint 

Resolution  of  Gen'l.  Assem.  of  Ky.,  approved  March  15,  1898; 
Michigan  St.  Bk.  v.  Hastings,  41  Am.  Dec,  552. 

2.  The  State's  immunity  from  suit  is  a  personal  privilege  which  it 

may  waive  at  pleasure.  Clarke  v.  Bernard,  108  TJ.  S.,  447; 
Cohens  v.  Virginia.  6  Wheaton,  100. 

5.  By  the  Constitution  of  the  "United  States  and  the  rules  of  the 

two  Houses,  no  absolute  distinction  is  made  between  bills  and 
Joint  resolutions.  Barclay  Digest;  Webster's  Unabridged  Diction- 
ary, word  "Joint." 
4.  The  cause  of  action  herein  is  against  the  State,  and  is  based  upon 
express  contract,  and  limitation  against  the  same  did  not  be- 
gin to  run  until  adoption  of  said  Joint  resolution  in  1898. 

6.  This  court  will  not  reverse  for  error  not  specified  in  the  motion 

and  grounds  for  a  new  trial.  McLain  v.  Dibble,  13  Bush,  297: 
Slater  v.  Sherman,  5  Bush,  206;  Com.  v.  Williams,  14  Bush,  297; 
Jones  V.  Wocher,  90  Ky.,  280. 

6.  The  Jurisdiction  of  the  court  of  the  person  of  the  Commonwealth 

was  waived  by  failure  to  object  thereto  as  provided  by  the  Code. 
Civil  Code,  sec.  92. 

7.  The  Judgment  below  will  not  be  reversed  or  modified,  except  for 

error  to  the  prejudice  of  the  substantial  rights  of  appellants. 
Civil   Code,  sec.   756. 

8.  Representation   of   the   Commonwealth  by   the   Attorney-General. 

Ky.   Stats.,  sec.   113. 

CHIEF  JUSTI-CE  HAZEI^RIGO  delivebed  the  opinion  op  the  coubt. 

Upon  the  requisition  of  the  qaartennaster  of  the  2d  regi- 
ment of  the  Kentucky  State  guard,  appellees,  who  are  mer- 
chants and  supply  people,  furnished  the  State  encamp- 
ment with  sundry  and  divers  articles  of  food,  camp  furni- 
ture, etc.,  during  the  encampment,  held  pursuant  to  law, 
near  Frankfort,  in  August  and  September,  1891. 
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For  some  reason  jiot  apparent  in  the  record,  these  claims 
were  not  paid,  although  approred  by  the  proper  military 
authorities.  Finally,  in  1898,  a  joint  resolution  of  the  Gten- 
eral  Assembly  was  in  due  form  adopted  and  approved  by 
the  governor,  authorizing  appellees  to  institute  suit  on 
their  claims  against  the  Commonwealth  in  the  Franklin 
Circuit  Court. .  In  the  suit  brought  under  this  authority,  the 
justness  of  the  claims  was  fully  established,  and  the  art- 
icles as  ordered  by  the  quarterriiaster  were  shown  to  have 
been  necessary  for  the  use  of  the  encampment.  Judgments 
were  accordingly  rendered  for  the  amount  of  the  various 
demands  sued  on,  without  interest. 

The  learned  Attorney-General  interposed  in  the  lower 
court,  and  urges  here,  certain  provisions  of  the  ConBtitn- 
tion  as  precluding  a  recovery  on  these  demands.  Section 
231  of  that  instrument  provides  as  follows:  "The  General 
Assembly  may,  by  law,  direct  in  what  manner  and  in  what 
courts  suits  may  be  brought  against  the  Commonwealth.'" 
^  And  it  is  contended  that  the  joint  resolution  on  which  ap- 
pellees base  their  right  to  sue  is  not  a  direction  hy  late, 
within  the  meaning  of  the  section  quoted.  We  are  not 
disposed  to  controvert  this  proposition.  A  joint  resolu- 
tion may  not  be  "a  law,"  within  the  meaning  of  the  section. 
But  we  do  not  understand  that  the  Legislature,  in  con- 
senting to  subject  the  Commonwealth  to  the  jurisdiction 
of  her  courts  in  the  matter  at  hand,  was  attempting  to 
enact  a  law  in  conformity  with  the  provisions  of  section 
231.  That  such  a  law  might  be  enacted  general  in  its 
terms,  and  applicable  to  every  controversy  between  the 
sovereign  and  the  subject,  may  be  conceded.  We  under- 
stand such  a  law  does  exist  in  some  of  the  States.  But 
the  General  Assembly  of  this  State  has  never  exercised  its 
right  to  pass  such  a  law.    Although  clothed  by  express 
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constitutional  authority  to  do  so,  it  bas  persistently  de- 
clined to  exercise  the  authority,  and  enact  such  a  law. 
This  provision  is  not  a  new  one  to  our  organic  law.  It  is 
found  in  our  first  Constitution  adopted  in  1792,  and  has 
been  in  each  of  the  Constitutions  since  then.  In  speaking 
of  this  section,  it  was  said  by  this  court,  in  1828  (Divine  v. 
Hafvie,  7  T.  B.  Mon.  440):  "Although  the  Constitution  has 
declared  that  *the  General  Assembly  shall  direct,  by  law, 
in  what  manner  and  in' what  courts  suits  may  be  brought 
against  the  Commonwealth,'  yet  that  body  has  never  com- 
plied with  this  direction,  but  has  hitherto  kept  in  its  own 
power  the  granting  of  justice  to  creditors  of  the  Statfe  on 
petition.  This  voluntary  grant  of  the  State  to  individuals 
is  the  only  judgment  and  execution  to  which  the  State  is 
subject." 

While  therefore  the  voluntary  grant  to  these  ap- 
pellees by  joint  resolution  is  not  an  attempted  compli- 
ance with  the  provisions  of  section  231,  and  is  not  therefore 
a  law,  within  the  meaning  of  that  section,  it  is  neverthe- 
less an  effective  consent  of  the  sovereign  to  subject  itself 
t«  the  jurisdiction  of  the  Franklin  circuit  court  in  the  par- 
ticular matter  involved,  unless,  indeed,  this  consent  is  pro- 
hibited by  section  59  of  the  Constitution,  which  provides 
that  the  General  Assembly  shall  not  pass  local  or  special 
acts  (paragraph  29)  in  any  case  "when  a  general  law  can  be 
made  applicable." 

If  this  prohibition  applies  to  the  state  of  case  at  hand, 
then,  before  individual  wrongs  may  be  righted  or  sup- 
posed just  demands  be  put  to  legal  test  in  the  courts,  the 
Legislature  must  reverse  the  policy  of  a  century,  and  en- 
act a  general  law  giving  to  all  alleged  creditors  authority 
to  sue  the  State. 

The  only  question,  at  last,  is,  how  may  the  creditor  ob- 
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tain  the  consent  of  the  State  to  be  sued?  The  suggestion 
is  not  to  be  tolerated  that  he  is  without  remedy.  Surely 
he  may  petition  his  sovereign  as  in  former  times  the  sub- 
ject might  petition  his  prince.  So  the  question  is,  shall 
the  State  enact  a  general  law,  through  which  "unnumber- 
ed woes  may  come,"  or,  choosing  the  lesser  evil,  shall  it 
continue  to  keep  "in  its  own  power  the  granting  of  justice 
to  its  creditors?" 

We  do  not  believe  that  this  joint  resolution,  al- 
.  though  confessedly  special,  in  that  it  is  for  the 
sole  benefit  of  certain  individuals,  can  be  regarded  as  cov- 
ering a  case  where  a  general  law  can  be  made  applicable, 
within  the  meaning  and  spirit  of  the  Constitution.  There 
is  certainly  no  constitutional  or  statutory  inhibition  of  suit 
against  the  State,  and  there  is  not  a  term  of  the  Franklin 
circuit  court  at  which  the  State  at  the  will  of  its.  officials 
does  not  submit  its  rights  to  the  jurisdiction  of  that  court 
'either  as  plaintiff  or  defendant.  It  may,  and  does  often, 
intervene  in  suits  pending  in  the  various  courts  of  the 
State.  We  can  not  believe  that  the  action  of  the  General 
Assembly,  as  expressed  in  the  resolution,  is  to  be  held  less 
effective  in  subjecting  the  State  i,o  the  jurisdiction  of  its 
courts  than  the  action  of  these  State  officials  in  the  vari- 
ous suits  in  which  it  often  appears  at  their  instance  as  a 
litigant.  Its  immunity  from  suit  is  a  mere  personal  privi- 
lege, and  it  may  waive  it  by  the  action  of  its  Legislature. 
It  may  certainly  pay  a  just  demand,  and  it  may  as  certain- 
ly refer  the  question  to  the  courts.  As  the  State  was  not 
suable  until  it  adopted  the  resolution  in  question,  the  plea 
of  limitation  can  not  defeat  recovery.  It  is  proper  to  say 
that,  as  the  military  fund  for  the  year  in  which  the  en- 
campment in  question  was  held  has  J[>een  exhausted,  the 
payment  of  the  judgment  obtained  is  of  necessity  to  be 
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made  out  of  the  general  fijnd^  in  the  treasury  not  other- 
wise appropriated. 

The  judgment  is  affirmed. 
JUDGES  DuRBLLE  and  GUFFY  dissentino. 


Casb  91— action  to  foreclose  mortgage— Jxtnb  1. 

Gatewood  y.  Long,  Etc. 

APPEAL   TBOU   BABBEN    CIBCUIT   COUBT. 

Res  Adjudicata. — A  personal  Judgment  for  the  amount  of  the  note 
secured  by  mortgage  in  an  action  to  foreclose  a  mortgage  lien 
Is  a  bar  to  a  subsequent  action  for  a  sale  of  the  property  to  en- 
force the  collection  of  the  judgment. 

D.    R.    CARR    FOB   THE    APPELLANT. 

1.  An  assignment  of  the  Judgment  by  Gatewood  to  Lawless  carried 

with  it  an  assignment  of  the  lien  to  secure  the  Judgment.    6  B. 
Ml,  72;    8  B.  M.,  466. 

2.  In  order  to  constitute  a  bar  to  a  prosecution  of  a  suit  there  must 

be  an  accord  as  to  the  whole  cause  of  action  for  valuable  con- 
sideration actually  received  from  the  defendant.  Wrlston  y. 
Lacy,  7  J.  J.  Mar.,  220;  Lewis  v.  Outton's  Admr.^  3  B.  M.,  455; 
.  Donnelly  v.  Pepper.  91  Ky.,  363. 
8.  The  court  erred  in  sustaining  appellant's  exceptions  to  the  depo- 
sition of  Mrs.  Jennie  Gatewood  for  alleged  want  of  notice — the' 
depositions  showing  that  defendants  were  present,  cross-ex- 
amining the  witnesses. 

WM.  H.  HOLT  ON  THE  SAME   SIDE. 

1.  Thepe  is  no  evidence  to  support  the  claim  that  the  original  judg- 

ment was  a  consent  Judgment. 

2.  The  lien  was  not  determined  by  the  original  Judgment 

S.  An  assignment  of  the  Judgment  carries  the  lien.  Roberts  v.  Bruce. 
91   Ky..   379. 

W.  L.  PORTER  AND  GEORGE  T.  DUFF  fob  appellees. 

1.  It  is  apparent,  although  not  clearly  shown,  that  the  original  Judg- 

ment was  a  compromise  and  settlement  of  the  matters  between 
the  parties. 

2.  The  Judgment  rendered  against  Ed.  Long  was  a  merger  of  the 

[461 
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note  npon  which  the  judgment  was  rendered;  and  the  Judgment 
Ifendered  in  that  case  ended  the  controversy. 

JUDGE  HOBSON  deuvtered  the  opiNTOur  of  the  cotmT. 

Ed.  Long  and  his  wife,  Fanny  Long,  on  December  30, 
1885,  executed  to  J.  S.  Gatewood  their  note  for  f300,  and  a 
mortgage  on  a  tract  of  land  belonging  to  the  wife  to  se- 
cnre  its  payihent.  On  February  2,  1888,  Gatewood  filed 
his  petition  in  equity  against  Ed.  Long  and  his  two  infant 
children  (his  wife  being  dead),  seeking  judgment  upon  the 
note,  and  a  foreclosure  of  the  mortgage  on  the  land. 
Long  filed  answer  pleading  a  failure  of  consideration. 
To  this  answer  the  plaintiff  filed  a  reply,  and  by  consent 
the  allegations  of  the  reply  were  taken  as  controverted. 
Some  proof  was  taken  by  the  parties,  and  on  September 
25,  1889,  the  action  was  submitted  for  trial  and  judgment. 
On  October  12,  1889,  the  following  judgment  was  entered: 

"The  court  being  fully  advised,  it  is  adjudged  by  the 
court  that  the  plaintiff,  J.  S.  Gatewood,  recover  of  the  de- 
fendant, Ed.  Long,  |300,  with  interest  from  the  time  it  was 
due  until  paid.  It  is  further  adjudged  that  the  plaintiff 
pay  the  costs  herein  expended,  as  between  him  and  defend- 
ant E.  Long." 

At  the  next  term  of  the  court  the  action  was  stricken 
from  the  docket.  On  January  17,  1894,  L.  W.  Gate- 
wood  brought  this  action,  alleging  that  J.  S.  Gate- 
wood  had  given  the  note  and  mortgage  to  B.  Lawless,  Sr., 
and  that  he  had  bought  it  from  Lawless  by  a  written  as- 
signment filed  with  his  petition,  the  consideration  of  which, 
as  shown  by  the  assignment,  was  |25.  He  prayed  judg- 
ment against  Long  and  his  children  for  the  debt  of  f300 
and  interest,  and  the  foreclosure  of  the  mortgage.  To  this 
suit  they  pleaded  the  proceedings  in  the  former  action  as 
a  bar,  alleging  that  the  judgment  therein  rendered  was  by 
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consent,  and  was  entered  in  settlement  of  the  whole  mat- 
ter. Appellant  denied  that  there  was  any  agreement  that 
the  judgment  referred  to  should  be  a  full  settlement;  and  , 
the  ease  having  been  submitted  without  any  proof  on  be- 
half of  appellees,  except  the  record  itself,  the  court  below 
dismissed  the  petition.  The  correctness  of  this-  judgment 
is  the  only  question  on  this  appeal. 

The  judgment  in  the  original  action  quoted  above  shows 
on  its  face  that  it  must  have  been  rendered  by  consent ;  for 
by  it  the  plaintiff  recovers  the  full  amount  he  sued  for,  and 
jet  it  is  adjudged  that  he  pay  the  costs  as  between  him  and 
Ed.  Long,  which  included  all  the  costs  made  in  the  case; 
for  Ed.  Long  only  had  appeared  in  the  action.  The  whole 
cause  of  action  was  sued  on  in  that  case,  and  the  question 
arises,  can  the  plaintiff  in  tha/t  case,  after  taking  judgment 
for  a  part  of  the  relief  sued  for,  maintain  another  action 
for  the  remainder  of  the  relief  sought  in  that  action,  but 
not  embraced  in  the*  judgment?    . 

In  Freeman  on  Judgments,  sec.  272,  the  rule  is  thus 
stated  : 

"The  omission  of  a  court  to  award  relief  prayed  for  is 
an  adjudication,  in  effect,  that  the  complainant  is  not  en- 
titled thereto.  Hence,  if  in  an  action  on  a  note,  and  mort- 
gage judgment  is  rendered  on  the  note,  without  any  order 
of  sale,  this  is  conclusive  that  the  plaintiff  has  no  lien,- 
and  he  can  not  afterwards  maintain  an  action  to  foreclose 
his  mortgage." 

He  then  goes  on  to  show  that  this  is  a  necessary  corol- 
lary from  the  well-settled  doctrine  that  a  judgment  is  con- 
clusive upon  all  matters  presented  by  the  pleadings  which 
the  parties  might  have  litigated  and  had  decided  in  the 
cause.  The  same  doctrine  is  laid  down  in  Van  Fleet  on 
Former  Adjudication,  sec.  114,  and  Francis  v.  Wood,  81 
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Ky.,  16;  Washington,  Alex.  &  Georgetown  Steam  Packet 
Co.  V.  Sickles,  24  How.,  333;  1  Herman  on  Estoppel  and 
Res  Adjudicata,  sees.  123,  469. 

Under  these  authorities,  we  think  it  clear  that  the 
plaintiff  in  that  action,  after  taking  the  personal  judgment 
against  Ed.  Long,  at  his  own  cost,  as  the  final  judgment  in 
that  action,  should  not  be  permitted  to  maintain  another 
action  against  Ed.  Long  to  subject  his  life  estate  in  the 
land  to  the  debt;  for  this  would  be  to  allow  him  to  prose- 
cute two  actions  on  the  same  cause  of  action,  and  recover 
part  of  the  relief  in  one  by  consent,  and  then  the  balance 
in  the  other  action.  The  same  o'easons  make  the  first  ac- 
tion a  lar  to  the  second  action,  as  against  the  infants,  who 
owned  the  remainder  in  the  land  subject  to  the  life  estate 
of  their  father,  Ed.  Long,  as  tenant  by  the  curtesy.  Be- 
sides, it  would  be  manifestly  unjust  to  throw  the  whole 
debt  upon  the  infants'  remainder;  and  we  know  of  no 
principle  authorizing  it  to  be  apportioned,  and  part  of  it 
charged  to  the  remainder-man,  in  a  case  like  this. 

It  seems  to  be  clear  from  the  evidence  that  Ed.  Long 
had  little  or  no  property,  and  that  the  land  was  worth 
much  more  than  the  amount  of  the  debt.  The  long  delay 
in  bringing  the  second  suit,  the  fact  that  J.  8.  Gatewood . 
gave  the  claim  to  B.  Lawless  after  this  judgment  was  en- 
tered, and  that  Lawless  sold  it  to  J.  W.  Gatewood  for  a 
recited  consideration  of  |25,  are  persuasive,  it  was  then 
considered  that  the  lien  on  this  land  had  been  released: 
and  we  are  satisfied  that  the  chancellor's  judgment  meets 
the  ends  of  substantial  justice.    Judgment  affirmed. 
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Case  92— INJUNCTION  AGAINST  TAX— JuwK  1. 

Bailey,  Etci.  v.  Figely. 

appeal  fbom  hopkins  cibcuit  goubt. 

Common  Schools — Gbadeo  Schools — ^Powee  of  County  GoubtUndeb 
Section  4464,  Kentucky  Statutes. — ^The  county  court  h<a6  no 
power  by  virtue  of  section  4464  of  the  Kentucky  Statutes,  to  sub- 
mit  to  an  election  the  question  of  establishing  a  graded  school 
in  a  district  embracing  a  city  of  the  Xourth  class  and  contiguous 
outlying  territory.  y 

GORDON  ft  GORDON  fob  appellants. 

The  section  under  which  the  election  was  held  in  this  case 
provides  that  the  county  Judge  should  order  the  election  when 
petitioned  to  do  so  by  ten  legal  voters  in  any  justice's  district, 
town,  or  city  of  the  fifth  or  sixth  class  in  his  county,  and  the 
power  of  the  county  Judge  is  not  limited  by  the  fact  that  a  por- 
tion of  th«  district  lies  within  the  city  of  Madisonville.  School 
Laws,  1S98,  sees.  100,  127. 

Same  counsel  fob  appellant  in  a  petition  fob  a  modifioation  of 
the  opinion. 

Common  school  elections  are  expressly  excepted  from  the  con- 
stitutional requirements  as  to  registration  and  are  left  for  the 
General  Assembly  to  regulate.  The  statutory  provisions  as  to 
registration  do  not  apply  to  common  school  elections.  The 
voting  under  the  common  school  law  is  viva  voce.  Con.,  sec. 
165;  Ky.  Stats.,  sees.  4467,  4489,  4458. 

BBWARD  W.  HINBS  fob  appellee.    (COX  ft  GORDON  of.  counsel.) 

1  Section  4464  of  the  Kentucky  Statutes  does  not  authorize  a  city 
of  the  fourth  class  to  establish  a  graded  school  in  the  method 
adopted  herein.  The  establishment  of  a  graded  school  in  cities 
of  the  fourth  class  is  regulated  by  section  4489.  It  would  seem 
that  under  the  charter  of  cities  of  the  fourth  class  graded 
schools  may  be  established  by  ordinance.  Ky.  Stats.,  sec.  3606. 
unless  the  act  regulating  common  schools  which  was  passed  sub- 
sequently to  the  charter  of  cities  of  the  fourth  class  operated 
to  repeal  that  provision. 

2.  The  elections  were  not  valjd  because  there  was  no  special  regis- 

tration as  required  by  the  Kentucky  Statutes,  sec.  1495. 

3.  A  further  objection  to  the  election  is  that  the  order  under  which 
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it  was  held  was  not  made  at  the  next  regular  term  after  the 
petition  was  received.  Doores  v.  Varnon,  94  Ky.,  507;  Webb  t. 
Smith,  17  Ky.  Law  Rep.,  1808;  Wilson  v.  Hines,  99  Ky.,  221. 

MAURICE  K.  GORDON  IN  ▲  sepabate  brief  ipob  affbllee.  (EDWARD 
W.  HINiES.  WM.  J.  COX  and  CLIFTON  J.  WADDLE  of  oouh- 

SEL.) 

1.  The  county  judge  has  no  right  under  section  4464  of  the  Ken- 

tucky Statutes  to  call  an  election  for  school  purposes  in  a  fourth 
cUiss  city.  The  proposed  district  if  formed. as  contemplated  em- 
bracing taxable  property  outside  of  the  city  after  valuable 
buildings  had  been  erected  at  its  cost,  would  have  to  give  way 
to  the  right  of  the  city  to  assume  control  alone,  at  its  pleasure, 
and  thus  suibject  those  taxpayers  of  the  district  in  the  country  to 
injustice. 

2.  The  county  court  has  no  power  to  change  or  revoke  its  orders  after 

the  term  in  which  they  were  made. 

3.  The  petition  is  not  {sufficiently  certain  in   designating  the  site 

of  the  proposed  school. 
Citations:     Ky.  Stats.,  sees.  4464,  4489;  Taylor  v.  Tibbatts,  13  a 
M.,  182;   Railroad  Co.  v.  McMurtry,  6  B.  M.,  215. 

JUDGE  BXJRNAM  delivered  the  opinion  of  the  court. 

In  November,  1898,  a  petition  was  filed  in  the  county 
court  of  Hopkins  county,  pursuant  to  the  provisions  of  sec- 
tion 44G4  of  the  Kentucky  Statutes,  seeking  to  have  a 
graded  school  established  in  common  school  district  No.  4, 
the  boundary  of  which  embraced  the  city  of  Madisonville, 
which  is  a  city  of  the  fourth  class,  and  a  large  contiguous 
territory  outside  of  the  limits  of  the  city.  At  the  follow- 
ing December  term  au  order  was  made  by  the  county  court 
requiring  an  election  to  be  held  on  the  17th  day  of  January 
to  determine  whether  the  school  should  be  established  and 
the  proposed  tax  levied.  Subsequently,  at  the  January 
term,  and  before  the  day  fixed  for  the  election,  the  court 
entered  another  order,  setting  aside  the  order  made  at  the 
January  term,  and  directing  that  the  election  be  held  on 
the  14th  day  of  P'ebruary  thereafter.  An  election  was  held 
on  the  last  day  named,  which  resulted  in  225  votes  being 
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cast  for  the  graded  common  school  tax,  and  158  against  it, 
and  the  election  of  appellants  as  trustees  of  the  district, 
who  thereafter,  assuming  to  act  as  such  trustees,^  levied  a 
tax  of  60  cents  on  the  property  of  all  white  persons  and 
corporations  in  the  aforesaid  boundary,  and  a  poll  tax  of 
f  1.50  on  each  white  male  residing  therein  over  21  years  of 
age,  for  the  purpose  of  maintaining  a  graded  common 
school  in  the  district,  and  to  pay  for  the  erection  of  siuit- 
able  school  buildings. 

Thereupon  this  action  was  instituted  by  appellee, 
a  resident  and  tax-payer  of  the  city  of  Madisonville, 
to  enjoin  the  collection  of  the  tax  so  levied  by  the  trustees, 
upon  the  ground  that  the  election  of  appellants  was  illegal 
and  void,  because  the  district  boundary  in  which  the  vote 
was  taken  includes  the  city  of  Madisonville,  a  city  of  the 
fourth  class,  and  large  contiguous  territory  otitside  of  the 
limits  of  said  city,  and  for  this  reason  the  county  court  had 
no  jurisdiction  to  make  an  order  to  hold  such  election. 

By  section  4464  of  the  Kentucky  Statutes,  the  county 
court  Is  given  jurisdiction  of  all  proceedings  for  the  estab- 
lishment of  graded  scliools  in  rural  districts  and  cities  of 
the  fifth  and  sixth  classes.  It  reads  as  follows:  '^It  shall 
be  the  duty  of  the  county  judge  in  each  county  of  this  Com- 
monwealth, upon  a  written  petition  signed  by  at  least  ten 
legal  voters  who  are  tax-payers  in  the  ju-stice's  district, 
town  or  city  of  the  fifth  or  sixth  classes  in  his  county,  to 
make  an  order  on  his  order-book,  at  the  next  regular  term 
of  his  court  after  he  receives  said  petition,  fixing  the  boun- 
dary of  any  proposed  graded  common  school  district,  as 
agreed  on  by  the  county  judge  and  the  petitioners,*'  direct- 
ing an  election  to  be  held  in  said  proposed  graded  common 
school  district,  "not  .  .  .  earlier  than  forty  days  from 
the  date  of  said  order,  for  the  purpose  of  taking  the  sense 
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of  the  legal  white  voters  in  said  proposed  graded  oommoa 
school  district  upon  the  proposition  whether  or  not  they 
will  vote  an  annual  tax,  in  any  sum  named  in  said  order, 
not  exceeding  fifty  (50)  cents  on  each  one  hundred  dollars 
(f  100)  of  property  assessed  in  said  proposed  graded  com- 
mon school  district,  town  or  city,  belonging  to  said  white 
voters,  or  a  poll  tax  .  .  .  not  exceeding  one  dollar  and 
fifty  cents  (|1.50)  per  capita  on  each  white  male  inhabitant 
over  twenty-one  (21)  years  of  age  residing  in  said  proposed 
graded  common  school  district,  or  both  an  ad  valorem  and 
a  poll  tax,  if  so  stated  in  the  said  order,  for  the  purpose 
of  maintaining  a  graded  common  school  in  said  proposed 
graded  common  school  district,  and  for  erecting,  purchas- 
ing or  repairing  suitable  buildings  therefor  if  necessary." 
The  statute  further  provides  that  the  proposition  to 
establish  a  graded  common  school  district  as  provided 
for  in  this  section,  must  be  approved  in  writing  on 
the  petition  to  the  county  judge  by  a  majority  of  the  trus- 
tees of  the  common  school  district,  and  approved  in  writing 
on  said  petition  by  the  county  superintendent  of  common 
schools,  etc. 

This  section  limits  the  jurisdiction  of  county  courts 
to  proceedings  to  establish  graded  schools  to  cities  of 
the  fifth  and  sixth  classes  and  rural  districts.  This 
is  made  very  clear  by  section  4489,  which  forms  a  part 
of  the  same  article,  which  regulates  the  manner  in  which 
schools  may  be  established  in  cities  of  the  first,  second, 
third,  and  fourth  classes.  It  provides  that  any  city  of  this 
class  may  accept  the  provision  of  the  common  school  law, 
and  establish  graded  common  schools,  subject  to  all  the 
provisions  thereof,  except  as  specially  provided  therein, 
at  an  election  in  the  manner  prescribed  in  section  4464. 
But  the  steps  provided  are  radically  different.    The  order 
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for  the  holding  of  an  election  in  one  of  these  cities  may  be 
made  by  the  mayor,  who  shall  in  such  case  perfo'rm  all  of 
the  duties  required  of  the  county  judge.  The  number  of 
petitioners  is  required  to  be  one  hundred,  instead  of  ten. 
The  approval  of  the  county  superintendent  is  not  required.. 
The  location  and  site  of  the  school  house  are  not  required 
to  be  set  out.  The  maximum  limit  of  the  cosft  of  such  school 
building  is  fixed  at  f  100,000,  instead  of  |15,000.  .  The  num- 
ber,  name,  and  style  of  the  board  of  trustees  shall  be  de- 
termined by  themselves,  instead  of  the  number  being  limit- 
ed tto  six,  but  the  number  of  trustees  shall  not  exceed  the 
number  of  wards  in  the  city.  Principals  and  teachers  are 
not  required  to  hold  county  certificates.  The  superintendent 
of  public  instruction  is  directed  to  pay  directly  to  the  treas- 
urer of  the  graded  school  the  pro  rata  proportion  of  the 
school  fund  due  said  city  from  the  State.  And  the  aggre- 
gate amount  of  outstanding  bonds  issued  by  the  board  of 
trustees  can  no«t  exceed  two  per  cent,  of  the  taxable  prop- 
erty of  the  city,  instead  of  the  bonds  being  limited  in 
amount  to  J15,000,  as  provided  for  in  cities  of  the  fifth  and 
sixth  classes,  and  for  rural  districts. 

In  the  case  at  bar,  all  steps  looking  to  the  establishment 
of  the  proposed  graded  common  school  district,  which  em- 
braced the  city  of  Madisonville,  were  had  under  the  provi- 
sion of  section  4464  of  the  Kentucky  Statutes.  We  think 
it  wai  the  purpose  of  the  statute  to  draw  a  sharp  distinc- 
tion between  graded  schools  located  in  the  country  and 
small  villages  and  towns  of  the  State,  and  the  larger 
cities,  and  that  it  was  intended  that  these  larger  com- 
munities should  have  schools  confined  to  their  own  limits, 
and  that  their  control  should  be  vested  in  officials  selected 
by  the  voters  of  their  city. 

Under  these  provisions  of  the  statute,  we  think  it  is 
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clear  that  a  city  of  the  fourth  class  cati  noi  be  included 
with  outlying  territory  for  the  purpose  of  establishing 
a  graded  school,  and  that  the  county  court  had  no  juris- 
diction to  direct  that  an  election  be  held  for  this  purpose; 
and  all  steps  and  orders  for  this  purpose,  and  the  elec- 
tion held  pursuant  thereto  are  void. 

A  number  of  other  errors  are  relied  on,  but,  in  riew  of 
our  conclusions  as  to  this  one,  it  will  be  unnecessary  for 
us  to  consider  them. 

For  reasons  given,  the  judgment  is  affirmed. 


Case  93— APPORTIONMENT  WARRANTS— JuwE  2. 

City  of  Louisville  v.  Selvage,  use,  Etc. 
Selvage,  use.  Etc.  v.  Lucp^s,  Etc. 

appeal  fbom  jeffebs0i7  cibcuit  coubt,  chancebt  division. 

1.  Municipalities — Street   Improvements — Estimate  of   Time    Be- 

tween First  and  Second  Passage  of  Ordinance. — ^Where  the  first 
passage  of  the  ordinance  was  on  March  17th,  and  the  second 
passage  was  on  March  3l8t,  two  weeks  had  elapsed  between 
the  first  and  second  passages  within  the  meaning  of  the  charter. 

2.  Same — Qross  Inequality. — It  seems  that  where  gross  inequality 

in  the  assessment  of  street  improvements  results  from  the  fact 
that  one  side  of  the  street  is  divided  into  squares  by 
principal  streets  and  the  other  6lde  not,  such  inequality  Is  suf- 
ficient to  invalidate  the  assessment. 

3.  Same — Pleading. — An   amended  petition   filed   to  correct  an   er- 

roneous statement  in  the  original  petition  that  the  territory  on 
one  side  of  an  improved  street  was  not  divided  into  squares  by 
principal  streets,  to  the  effect  that  thie  territory  on  the  north 
side  of  the  improved  street  contiguous  to  the  improvement  was 
a  square  bounded  on  all  sides  by  principal  streets,  on  the  north 
by  Victoria  Place,  which  latter  street  was  described  as  parallel 
to  and  a  given  distance  north  of  and  parallel  with  an  Improved 
street,  is  fatally  defective  in  failing  to  allege  that  Victoria  Place 
was  a  street  at  the  time  of  the  passage  of  the  ordinance. 

4.  Same — ^Apportionment    Warrants     Including    Pbospective    Re- 


Digitized  by 


Google 


Vol.  106]  JANUARY  TERM,  1899.  .  731 

City  of  Lou.  y.  Sel^vage,  use,  Ac.    Selvage,  use  of,  ftc,  t.  Lucas,  ftc. 

pAiBs. — It  Is  not  a  fatal  objection  to  apportionment  warrants 
that  they  include  prospective  repairs  and  the  costs  of  foot-ways 
not  properly  chargeable,  as  under  the  charter  of  cities  of  the 
first  class  the  court  has  power  to  correct  the  aJBsessment  to  in- 
clude only  the  amounts  properly  chargeable. 

5.  Same — ^Prateb  fob  Gei^ebal  Reijef. — ^Although  the  petition  did 

not  pra^  specifically  for  such  amount  as  might  be  found  due 
under  the  apportionment  warrants  as  reformed,  fiuch  relief 
might  be  granted  by  the  court  under  the  prayer  for  all  general 
relief. 

6.  Saicx — Costs  and  IntebeSt. — Neither  the  city  nor  the  property 

holder  is  liable  for  costs  or  interest  until  the  apportionment  is 
corrected. 

H.  L.  STONE,  CITY  ATTORNEY,  fob  the  appellant. 

The  ordinance  was  not  void.  The  identical  question  involved  in 
this  case  was  decided  by  this  court  in  the  case  of  Fehler  v. 
Gosnell,  99  Ky.,  380. 

LANE  &  BURNETT  fob  the  appellees. 

1.  A  cross-appeal  will  not  lie  in  favor  of  fin  appellee  against  a  co-ap- 

pellee. McKay  v.  Mayes,  17  Ky.  Law  Rep.,  S27;  Marion  National 
Bank  v.  Phillips,  18  Ky.  Law  Rep.,  159;  Mudd  v.  Mullican.  11  Kj*. 
Law  Rep.,  417;  Murphy  v.  Blandford,  Same.  125;  Home  Ins. 
Co.  V.  Gaddis,  3  Ky.  Law  Rep.,  159;  Gaar  v.  Louisville  Banking 
Co.,  11  Bush,  180;   Smith  v.  Northern  Bank,  1  Met,  575. 

2.  There  i«  no  error  in  the  Judgment  in  favor  of  the  defendants  in 

the  court  below  as  to  whom  the  petition  was  dismissed. 

3.  The  ordinance  upon  which  the  claim  in  this  case  was  predicated  is 

the  ordinance  that  was  under  consideration  in  the  case  of  €k)s- 
nell  V.  City  of  Louisville,  14  Ky.  Law  Rep.,  720,  and  contains  the 
same  vice  that  was  condemned  by  this  court  in  the  case  of 
Fehler  v.  GosnelT,  18  Ky.  Law  Rep.,  238;  Burnett's  Code,  pp. 
519,  520;  Louisville  v.  Meyer,  17  Ky.  Law  Rep.,  666.  On  the 
face  of  the  petition  it  is  manifest  that  the  plaintiffs  were  en- 
titled to  a  judgment  against  the  appellant,  but  were  not  entitled 
to  any  Judgment  against  the  abutting  property  owners.  The 
practice  is  as  set  out  in  the  opinion  of  this  court  in  Cooper  v. 
Nevin,  90  Ky.,  95,  that  the  plaintiff  suing  on  the  erroneous  ap- 
portionment may  if  he  desires  it,  have  a  corrected  apportionment, 
but  in  this  case  plaintiffs  did  not  desire  a  corrected  apportion- 
ment but  elected  to  stand  on  their  contract  with  the  city  of 
Louisville. 

WM.  KRIEIGER  AND  W.  T.^  COLSTON  fob  selvage. 
(No  brief  in  the  record.) 
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JUDGE  DuRBLLB  delivebed  the  opinioit  of  the  coubt. 

.  Selvage  brought  suit,  for  the  use  of  the  Western  Bank, 
against  appellees  Lucas,  et  aZ.,  upon  apportionment  war- 
rants for  the  improvement  of  Hill  street  from  the  cen- 
ter line  of  Fifth  street  and  St.  James  court  to  the  East 
line  of  Sixth  street,  under  an  ordinance  providing  for  the 
improvement  of  the  carriageway  of  the  p^rt  of  Hill  street 
mentioned  with  vitrified  brick  pavement,  and  for  making 
footway  crossings  across  intersecting  streets  and  alleys. 
The  ordinance  provided  that  the  cost  of  the  improvement 
should  be  apportioned  against  the  land  contiguous  thereto 
on  the  south  Included  in  the  quarter  squares  abutting  upon 
the  improvement,  and  upon  the  cx)ntiguou8  territory  on 
the  north  as  far  as  a  line  522.29  feet  north  of  and  paral- 
lel with  Hill  street.  A  demurrer  to  the  petition  was  sus- 
tained, an  amended  petition  was  filed,  and  to  the  petition 
as  amended  a  demurrer  was  filed  and  sustained.  The 
plaintiff  declined  to  plead  further,  and  judgment  was  ren- 
dered dismissing  the  petition,  but  giving  judgment  over 
against  the  city  of  Louisville  under  the  alternative  prayer 
in  the  petition.  Both  the  city  and  the  contractor  have  ap- 
pealed from  this  judgment- 
One- of  the  grounds  urged  in  support  of  the  demurrer 
was  that  two  weeks  had  not  elapsed  between  the  passage 
of  the  ordinance  by  the  two  boards,  it  being  passed  by  the 
board  of  councilmen  on  March  17th  and  by  the  board  of 
aldermen  on  March  31st.  This  question  has  been  settled 
in  the  case  of  Fehler  v.  Gosnell,  99  Ky.,385,  [35  S.  W., 
1125]. 

The  trial  court,  in  a  brief  opinion,  sustaining  the  demur- 
rer, referred  to  the  opinion  in  Zable  v.  Baptist  Orphans' 
Home,  92  Ky.,  89  [17  S.  W.,  212],  with  regard  to  the  fixing 
of  the  grade  of  the  street  improved.    In  that  case  the  pe- 
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tition  was  held  defective  as  failing  to  aver  that  the  city 
council  had  fixed  the  grade  of  the  street;  but  the  court 
evidently  overlooked  the  averment  in  the  original  petition 
in  this  case  fixing  the  grade  of  Hill  street  within  the  limits 
improved. 

The  main  contention  on  behalf  of  appellees  in  support  of 
the  proposition  that  the  petition  was  fatally  defective  is 
based  upon  the  provision  of  the  ordinance  fixing  the  lim- 
its of  the  territory  to  be  assessed,  and  the  averments  of  the 
original  and  amended  petitions  with  respect  thereto.  The 
original  petition  alleged  specifically  that  the  territory  on 
the  south  of  Hill  street  was  divided  into  squares  by  prin- 
cipal streets,  which  were  named,  and  their  situation  stated. 
But  it  was  averred  that  on  the  north  of  the  improvement 
the  territory  was.  not  divided  into  squares  by  principal 
streets,  but  that  at  the  time  of  the  passage  of  the  ordi- 
nance it  was  expected  and  believed  that  Magnolia  avenue 
would  be  opened  and  dedicated  as  a  public  street,  and  ex- 
tend parallel  with  Hill  street  at  a  distance  of  1,104.59  feet 
north,  and  that  no  other  street  would  be  opened  or  dedi- 
<?ated  between  Hill  street  and  Magnolia  avenue  between 
the  Eastern  and  Western  limits  of  the  improvement.  This 
would  make  the  center  line  between  Hill  street  and  Mag- 
nolia avenue  coincide  with  the  northern  limit  of  the  assess- 
ment district  as  fixed  by  the  ordinance,  The  ruling  of 
this  court  in  Preston  v.  Roberts,  12  Bush,  570,  that,  where 
property  wa«  not  divided  into  squares,  gross  inequality  in 
apportioning  the  cost  of  an  improvement  upon  the  two 
sides  could  no»t  be  permitted,  would  seem  to  be  applicable 
to  this  apportionment  under  the  averments  of  the  original 
petition,  though,  in  a  number  of  cases  such  inequality  has 
been  held  unobjectionable  where  the  property  was  divided 
into  squares  by  principal  streets.    Nevin  v.  Roach,  86  Ky. 
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499,  [5  S.  W.  546];  Cooper  v.  Nevin,  90  Ky.  85,  [13  S.  W. 
841];  Baker  v.  Selvage  &  Snider,  7  Ky.  Law  Rep.,  838. 
,  But  in  the  amended  petition  all  the  averments  as  to  the 
contiguous  territory  upon  the  north  of  Hill  street  not  be- 
ing divided  into  squares  by  principal  streets  were  with- 
drawn, as  having  been  made  by  mistake,  and  it  was 
averred  "that  the  territory  on  the  north  side  of  Hill  street, 
.  '.  .  contiguous  to  the  improvement  •  .  .  is  a  square 
bounded  on  all  sides  by  principal  streets  ...  on  the 
north  by  Victoria  Place,  which  latter  streets  is  parallel  to 
and  1,104.58  feet  north  of  and  parallel  with  Hill  street;** 
with  a  further  averment  that  it  was  not  intended  or  prob- 
able that  the  city  would  ever  open  another  principal  street 
through  said  square.  This  averment  is  relied  upon  by  ap- 
pellant Selvage  and  by  the  city  to  sustain  the  legality  of 
the  apportionment  alleged  in  the  petition,  upon  the  theory 
that,  though  it  was  unnecessary  to  allege  how  far  distant 
the  assessment  limit  upon  the  north  was  from  Hill  street, 
the  limit  which  was  alleged  coincided  with  the  center  line 
of  the  square  described  in  the  amended  petition.  But  there 
is  no  averment  that  at  the  time  the  ordinance  was  passed 
providing  for  the  improvement  any  such  street  existed  as 
Victoria  Place;  and  this,  it  seems  to  us  is  fatal  to  the  con- 
tention of  appellants.  Selvage,  et  aL,  upon  this  jwint. 
Under  the  pleadings  in  this  case,  appellant  Selvage  was  not 
entitled  to  recover  according  to  the  apportionment  ap- 
proved by  the  general  council. 

A  further  ground  relied  on  by  appellees  Lucas,  et  al^ 
is  that  the  general  ordinance  concerning  the  improve- 
ment of  streets  required  from  the  contractor  a  guaranty 
to  keep  the  pavement  in  repair  for  five  years,  and  to  de- 
posit bonds  equal  in  amount  to  10  per  cent,  of  the  contract 
price  as  security  for  such  repair,  it  having  been  held  in 
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Fehler  v.  Gosnell  (18  B.,  238;  [35  S.  W.,  1125]),  that  the 
amount  which  such  an  aBsessment  had  been  increased  on 
account  of  that  guaranty  could*  not  be  recovered  by  the  con- 
tractor against  the  property-holder,  but  was  properly 
chargeable  against  the  city  at  large,  A  further  objection 
by  appellees  was  that  the  ordinance  provided  for  the  as- 
sessment of  the  cost  of  the  footway  crossings  against  the 
contiguous  property,  and  that  this  cost  under  "An  act  to 
amend  the  charter  of  the  city  of  Louisville"  (Burnett's 
Code,  p,  515),  provided  that  the  cost  of  such  crossings 
should  be  paid  by  the  city  of  Louisville  out  of  a  tax  au- 
thorized to  be  imposed  by  the  city,  and  therefore  can  not 
be  assessed  against  the  property-holder. 

But,  while  these  objections  are  ample  to  prevent  the 
recovery  of  the  amounts  apportioned  and  claimed  in  the 
petition,  they  do  not,  in  our  opinion,  render  the  or- 
dinance void,  or  the  petition  fatally  defective.  The  ques- 
tion as  to  the  10  per  cent,  guaranty  has  been  already  pass- 
ed upon  in  the  case  of  Fehler  v.  Gosnell,  supra,  and  it  was 
there  held  that  the  contractor  was  still  entitled  to  recover 
except  to  the  extent  the  property-holder's  assessment  had 
been  increased  op  account  of  the  guaranty.  It  was  also 
there  held  that  under  the  provisions  of  the  act  for  the  gov- 
ernment of  cities  of  the  first  class  that  "no  error  in  the 
proceedings  of  the  general  council  shall  exempt  from  pay- 
ment after  the  work  has  been  done  as  required  by  either 
the  ordinance  or  contract,  but  the  general  council,  or  the 
courts  in  which  suits  may  be  pending,  shall  make  all  cor- 
rections, rules  and  orders  to  do  justice  to  all  parties  con- 
cerned [Ky.  St.,  sec.  2834],"  the  court  should  correct  the 
apportionment,  and  render  judgment  for  the  amounts  which 
should  have  been  assessed  against  the  property.  We  see 
no  valid  reason  why  the  rule  so  laid  down  does  not  apply 
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equally  to  the  attempted  assesBment  of  the  cost  of  foot- 
way crossings,  and  to  the  inequality  of  the  apportionment 
as  between  the  two  sides  of  the  street,  if  the  facts  be  as 
stated  in  the  original  petition. 

The  averments  of  the  petition  showed  the  cost,  under 
the  contract,  of  each  part  of  the  improvement  made,  and  in 
the  late  case  of  Gosnell  v.  City  of  Louisville  (20  R.,  523, 
[46  S.  W.,  722]),  we  held  that  10  per  cent,  of  the  con- 
tract price  was  a  fixed  and  liquidated  proportion  there- 
of for  the  repairs  contemplated  by  the  guaranty,  and 
that  that  amount  was  the  proportion  of  the  contract  price 
from  the  payment  of  which  the  property-holders  were  ex- 
empted. 

There  would  seem,  therefore,  to  be  little  diflBculty  in 
the  court  making  a  correction  of  the  apportionment  upon 
the  averments  of  the  petition  in  this  case.  It  is  true  that 
this  relief  is  not  expressly  prayed  in  the  petition^  but  section 
2834,  Kentucky  Statutes,  would  seem  to  require  the  court 
to  make  such  correction  under  the  prayer  for  all  general  re- 
lief. 

Of  course,  under  the  doctrine  in  Gosnell  v.  City  of  Louis- 
ville, supra,  neither  the  city  nor  the  property-holder  is 
liable  for  costs  or  interest  until  the  apportionment  is  cor- 
rected. 

For  the  reasons  stated,  the  judgment  is  reversed,  with 
directions  for  further  proceedings  in  conformity  with  this 
opinion,  all  parties  being  allowed  to  amend  if  desired. 
Response  to  pETmON  fob  reheabing  by  JUDGE  DuREcLLE. 

It  is  immaterial  under  which  general  ordinance  concern- 
ing streets  the  contract  for  the  improvement  of  Hill  street 
was  made,  for  the  other  defect  stated  avails  to  defeat  re- 
covery upon  the  apportionment  warrants  as  issued. 

The  petition  for  rehearing  is  overruled. 
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Case  94— ACTION  TO  DECLARE  TRUST— June  2. 

Bright's  Executors  v.  Swinebroad,  Etc. 

▲ppbai.  rbom  6abbabd  gibcuit  court. 

1.  Evidence — Husband  and  Wife — Teansactions  With  Decedent. — 

In  an  action  for  the  benefit  of  a  married  wonfan  to  declare  a 
trust  in  certain  personaltj^  against  an  estate  In  the  hands  of 
executors,  as  the  action  might  have  been  brought  by  the  wife 
alone,  her  husband  Is  a  competent  witness  in  her  behalf,  but 
as  to  transactions  with  a  person' who  was  dead  at  the  time  of  the 
proposed  testimony,  he  was  Incompetent  to  testify  as  to  any 
facts  as  to  which  the  wife  herself  was  Incompetent. 

2.  Same— Trustee  for  Wife, — In  such  an  action  the  trustee  for  the 
^     wife  is  competent  to  testify  as  to  transactions  with  the  testator — 

he  not  being  In  any  sense  an  agent  for  the  wife. 

W.  G.  WELCH  AND  HILL%  M'ROBBRTS  for  the  appellants. 

1.  Parol  trusts.    Perry  on  Trusts,  sees.  96-97-100;  27  Am.  ft  Eng.  Ency. 

of  Law,  57. 

2.  Husband  not  competent  witness.     Civil  Code,  sec.  606,  sub-sees. 

1,  2;  Hdward,  &c.,  v.  Tenny,  &c.,  10  Ky.  Law  Rep.,  94;  29  Am. 
ft  Eng.  Ency.  of  Law,  57. 

R.  H.  TOMLINSON  for  the  appellee.     (R.  P.  JACOBS  of  counsel.) 

1.  The  evidence  Is  sufficient  to  establish  a  trust  in  favor  of  the  ap- 

pellee. 

2.  Her  husband  was  a  competent  witness  under  section  606  of  the  Civil 

Code. 

3.  The  court  erred  in  sustaining  the  exceptions  of  appellant  to  the 

testimony  of  G.  B.  Swinebroad. 
Citations:  Beach  ,v.  Cummins,  13  Ky.  Law  Rep.,  8S1;  Williamson 
V.  Yager,  13  Ky.  Law  Rep.,  273;  Roche  v.  George's  Exr.,  13 
Ky.  L.  R.,  493;  Same,  14  Ky.  L.R.,  584;  Barkley  v.  Lane's  Exr., 
6  Bush,  587;  Barton  v.  Barton,  80  Ky.,  215;  Perry  v.  Riding's, 
Gdn.,  9  Ky.  Law  Rep.,  536;  Merriwether  v.  Morrison,  78  Ky., 
572;  Stephenson's  Admr.  v.  King,  5  Ky.  Law  Rep.,  378;  South- 
erlan4  v.  Southerland,  5  Bush,  591;  Booth  v.  Vanarsdale,  9 
Bush,  717;  Wise  v.  Foote,  81  Ky.,  13;  Flood  v.  PragofT,  79  Ky., 
607;  11  B.  M.,  35^8;  Arnold  v.  Bryant,  8  Bush,  672;  Civil  Code, 
sec.  607,  and  sub-sections;   1  Met.,  651. 
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(The  Reporter  finds  filed  with  the  record  an  unsigned  brief 
for  the  appellee,  to  which  Is  appended  this  list  of  citations) : 
6  Bush,  587;  Civil  Ck>de,  sec  194;  Posey  v.  Qreen,  78  Ky.,  162; 
Old  Code,  sec.  674;  Civil  Code,  sec.  606;  Perry  on  Trusts,  vol 
1,  sec.  99. 

JITDGE  GUFFY  delivebed  the  opinion  or  the  coubt. 

Kate  B.  Swinebroad  instituted  this  actron,  15th  of 
July,  1897,  in  the  Garrard  circuit  court,  against  G.  B. 
Swinebroad,  trustee,  S.  Hubble,  E.  L.  Hubble,  William 
Hubble,  committee  for  S.  Hubble,  and  the  executors  of 
Greenbferry  Bright. 

The  claim^  of  the  plaintiff  is,  in  substance,  that  the 
flrst-named  Hubbies  executed  their  note  to  Greenberry 
Bright,  November  3,  1896,  for  f444.06.  It  also  appears 
from  the  petition  that  Greenberry  Bright  departed  this 
life  the  3d  of  December,  1896,  aq^  that  during  his  life- 
time, to  wit,  on  the  13th  of  November,  1896,  he  gave  and 
delivered  to  the  defendant  G.  B.  Swinebroad,  in  trust  for 
the  plaintiff,  the  aforesaid  note,  together  with  one  certain 
other  note;  and  that  said  Bright,  by  his  act  in  giving  and 
delivering  said  note  to  said  Swinebroad,  and  by  his  in- 
structions given  at  the  time  of  the  delivery  of  the  said  note 
on  the  13th  day  of  November,  1896,  made  and  constituted 
the  said  G.  B.  Swinebroad,  trustee  for  the  plaintiff  to  the 
amount  of  f  1,000  in  said  notes;  and  that  in  pursuance  to 
said  trust  and  instructions  given  to  him  by  the  said  Green- 
berry Bright  the  defendant  Swinebroad,  on  or  about  Jan- 
uary 1,  1897,  collected  and  paid  over  to  plaintiff  the  pro- 
ceeds of  one  note,  amounting  to  |795.45,  but  said  Swine- 
broad has  not  paid  over  to  her  the  balance  of  the  said 
?1,000  of  trust  money;  that  he  now  has  in  his  posses- 
sion said  note  against  defendants  Hubbies ;  and  that  there 
is  a  balance  due  to  the  plaintiff  of  said  |1,000  to  the 
amount  of  1204.55,  with  interest  from  the  13th  of  Novem- 
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ber,  1896;  and  that  Swinebroad,  in  not  collecting  and  pay- 
ing to  plaintiff  the  «aid  f204.55^  with  interest,  afoKsaid^ 
has  failed  to  execute  fully  the  trust  imposed  on  him  by 
said  Greenberry  Bright,  and  that  he  has  failed  to  fully 
execute  the  provisions  of  said  trust;  that  after  the  execu- 
tion of  said  trust  there  will  be  a  balance  of  said  note 
against  said  defendants  Hubbies  going  to  the  executors  of 
said  Bright.  Plaintiff  finally  prayed  for  process  against 
defendanftli,  and  that  the  court  compel  the  said  Swinebroad 
to  collect  said  note,  and  pay  to  her  the  amount  aforesaid^ 
and  for  judgment  against  Hubbies  on  said  note,  and  that, 
after  the  payment  to  this  plaintiff  the  sum  aforesaid, 
the  balance  on  said  note  to  be  paid  according  to  the  direc- 
tions of  the  court;  and  prays  for  all  proper  relief. 

The  court  sustained  the  demurrer  of  Bright's  executors 
to  the  petition,  with  leave  to  plaintiff  to  amend.  The  Hub- 
bies indicated  the^r  readiness  to  pay  the  debt,  and  also 
pleaded  that  they  tendered  the  amount  of  the  note  to  the 
executors  of  Greenberry  Bright  on  the  8th  of  February, 
1897,  and  demanded  the  note,  which  they  failed  to  produce,  . 
and  announced  their  readiness  to  pay  the  money  according 
to  the  judgment  of  the  court. 

An  amended  petition  alleged  that  the  said  Bright's  acts, 
in  giving  and  delivering  said  note  to  said  Swinebroad,  and 
by  his  instructing  him  at  the  time  of  said  delivery  that  he 
gave  to  said  plaintiff  |1,000  of  same,  and  the  same  to  be 
paid  out  of  the  proceeds  of  said  note,  directed  said  Swine- 
broad to  collect  said  note,  and,  when  collected,  to  pay  the 
f  1,000  to  the  said  plaintiff  out  of  the  proceeds  of  said 
notes  aforesaid,  and  thereby  constituted  said  Swinebroad 
trustee  for  that  purpose. 

A  demurrer  was  sustained  to  the  petition  as  amended. 

A  second  amended  petition  was  filed,  making  more  spe- 
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cific  the  transaction  hereinbefore  referred  to,  and  the  de- 
murrer of  Bright's  executors  thereto  was  overruled. 

The  answer  of  Bright's  executors  is  a  denial  of  the  gift 
or  transaction  set  up  by  the  plaintiff,  and  pleaded  that  the 
said  note  was  placed  in  the  hands  of  said  G.  B.  Swinebroad, 
who  was  an  attorney  at  law,  for  collefction,  and  for  no  other 
purpose;  and  that  as  executors  they  are  the  owners  of  and 
entitled  to  the  possession  of  said  note.  Wherefore  they 
make  this  answer  a  cross  petition  against  the  defendant 
Swinebroad,  and  ask  that  plaintiff's  petition  be  dismissed, 
^  and  that  they  be  adjudged  to  be  the  owners  of  said  note, 
and  finally  pray  for  their  costs. 

The  reply  of  plaintiff  is  a  denial  of  the  affirmative  allega- 
tions of  the  answer  and  cross  petition. 

The  answer  of  Q.  B.  Swinebroad  to  the  cross  petition  of 
Bright's  executors  substantially  shows  that  the  notes  were 
placed  in  his  hands  for  the  purpose  and  under  the  condi- 
tions  claimed   by  plaintiff. 

The  answer  of  G,  B.  Swinebroad  to  the  petition  of  plain- 
tiff shows  that  he  received  the  notes  under  the  circum- 
stances and  directions  stated  in  plaintiff's  petition,  and 
prays  judgment  against  the  Hubbies  on  the  note  in  ques- 
tion, and  that  same  be  paid  over  to  him,  as  trustee  for  Kate 
Swinebroad,  and  for  all  proper  relief. 

After  the  issues  were  fully  made  up,  and  proof  taken, 
the  court,  upon  final  hearing,  overruled  the  exceptions  of 
Bright's  executors  to  the  deposition  of  G.  B.  Swinebroad, 
taken  by  plaintiff,  who,  it  appears,  was  the  husband  of  the 
plaintiff.  The  court  sustained  the  exceptions  of  Bright's 
executors  to  the  deposition  of  G.  B.  Swinebroad,  the 
alleged  trustee.  It  further  appears  from  the  judgment 
that  plaintiff  only  read  upon  the  trial  so  much  of  G.  B. 
Swinebroad's  deposition  as  was  taken  in  chief,  and  only 
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that  part  of  Mrs.  George  Wood's  deposition  as  was  taken 
in  chief.  Bright's  executors  declined  to  read  any  of  the 
depositions  taken  in  their  behalf.  The  court  then  adjudg- 
ed that  certain  notes,  including  the  note  on  the  defendants 
Hubbies,  were  placed  in  the  hands  of  G.  B,  Swinebroad  to 
be  by  him  held  in  trust  for  plaintiff's  use  and  benefit,  and 
that  it  appeared  that  the  trustees  had  collected  the  sum  of 
f  795.45,  which  had  been  paid  to  plaintiff,  leaving  a  balance 
of  1204.55,  ysrith  interest  from  November  13,  1896;  and 
that  the  trust  to  this  amount,  to  wit,  |204.55,  with  inter- 
est aforesaid,  attaches  to  the  said  Hubble  note.  The  court 
then  adjudges  that  the  Hubbies  pay  to  Swinebroad  said 
sum,  with  interest  as  aforesaid,  which  shall  be  held  by 
said  Swinebroad  in  trust  for  the  use  and  benefit  of  plaintiff, 
and  when  said  sum  is  so  paid  the  payment  shall  operate 
as  a  credit  to  said  Hubbies  on  said  .note.  The  ca^e  is  re- 
tained on  the  docket  for  the  purpose  of  enforcing  this  judg- 
ment. The  counterclaim  of  Bright's  executors  is  dismiss- 
ed, and  the  plaintiff  adjudged  her  costs  as  against  them  to 
be  made  of  assets  unadministered.  To  the  judgment  ad- 
judging this  trust  and  dismissing  Bright's  executors'  coun- 
terclaim, Bright's  executors  except,  and  pray  an  appeal  to 
the  Court  of  Appeals,  which  is  granted. 

One  of  the  questions  of  importance  in  this  case  is  to  de- 
termine as  (to  the  competency  of  G.  B.  Swinebroad,  the 
husband,  as  a  witness.  It  will  be  seen  from  his  deposition 
that  he  testifies  as  to  conversations,  etc.,  upon  tli?  part 
of  Greenberry  Bright  during  his  lifetime,  which  statements 
and  conversations  upon  the  part  of  Bright  tend  to  sustain 
plaintiff's  claim.  It  does  not  appear  that  the  transaction 
or  contract  was  made  with  the  witness.  It  will  be  seen 
from  the  deposition  of  G..B.  Swinebroad  that  he  testified, 
in  effect,  that  the-  decedent,  Bright,  told  witness*  wife  and 
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witness  repeatedly  that  h^  had  |1,000  to  give  her,  and 
that  she  was  provided  for  in  his  will.  These  statements 
were  made  at  different  times  and  places.  One  of  the  state- 
ments of  Swinebroad  is  as  follows :  ^'He  (meaning  Bright) 
said  to  my  wife  at  that  time,  'Now  I  will  give  you  the  fl- 
000  I  have  been  talking  about  giving  you,  and  you  are  also 
provided  for  in  the  will.'  He  made  that  statement  to  my 
wife  in  my  presence.  That  statement  was  made  while  go- 
ing to  Middlesborongh,  in  July,  1895.  All  of  the  state- 
ments were  made  to  me  and  to  my  wife  in  my  presence.'* 
In  answer  to  another  question  by  plaintiff,  witness  says: 
"He  told  me  on  the  12th  of  November,  1896,  or  about  that 
date,  to  tell  Bright  Swinebroad  to  come  up  to  his  room  the 
next  morning,  that  he  had  made  up  his  mind,  and  planned 
as  to  how  he  would  give  Kate  the  |1,000  that  he  had  been 
promising  her;  that  he  had  some  notes  that  he  would 
turn  over  to  him  to  collect  and  pay  over  to  his  mother.  I 
told  Bright  Swinebroad  what  his  grandfather  had  told  me, 
and  for  him  to  go  and  see  him  the  next  morning,  and  he  did 
go." 

It  will  be  seen  from  an  examination  of  the  transcript 
that  the  testimony  of  the  witness  in  question  is  very  mater- 
ial, and,  if  it  had  been  excluded,  no  doubt  the  court  would 
have  rendered  a  different  judgment. 

It  is  earnestly  insisted  for  appellant  that  the  court  erred 
in  overruling  the  exceptions  to  the  deposition  of  the  hus- 
band. It  is  earnestly  insisted  for  appellee  that  under  the 
law  as  it  now  stands  the  husband  was  a  competent  witness ; 
that  the  property  sued  for  was  the  individual 
property  of  the  plaintiff,  and  that  the  husband  had 
no  control  nor  pecuniary  interest  at  all  .in  the  recovery 
sought;  and  we  are  referred  tQ  section  606  of  the  Civil 
Code,   which,  in   effect,   provides  that  in   actions  which 
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might  have  been  brought  by  or  against  the  wife,  if  she 
had  been  unmarried,  that  in  such  actions  either  but  not 
both  husband  and  wife  may  testify.  Under  the  act  known 
as  the  "Weissinger  Act"  this  suit  was  prosecuted  in  the 
name  of  the  plaintiff  alone;  and  it  may  be  well  said  that 
as  a  matter  of  law  the  husband  had  no  pecuniary  interest 
in  the  controversy,  and  was  not  a  party  to  the  suit,  andr  in- 
asmuch as  the  wife  did  not  testify,  under  the  provisions  of 
the  Code,  supra,  the  husband  would  be  entitled  to  testify; 
and  to  a  certain  extent  this  contention  is  tenable. 

Under  the  common  law  neither  the  husband  nor  the  wife 
could  testify  for  or  against  each  other,  but  the  Code  of 
Practice  has  modified  or  changed  the  rule  of  the  common 
law  to  the  extent  indicated  in  the  section  hereinbefore  re- 
ferred to.  But  it  is  also  provided  in  the  same  section  that 
no  person  shall  testify  for  himself  concerning  any  verbal 
statement,  or  any  transaction  with,  or  any  act  done  or 
omitted  to  be  done  ...  by  one  who  is  dead  when  the 
testimony  is  offered  to  be  given,  except  for  the  purpose  and 
to  the  extent  of  affecting  one  who  is  living,,  and  who,  when 
over  fourteen  years  of  age,  and  of  sound  mind,  heard  such 
statement,  or  was  present  when  such  transaction  took 
place  or  when  such  act  was  done  or  omitted  to  be  done; 
subject,  however,  to  certain  other  exceptions,  which  fol- 
low in  the  same  section,  none  of  which  are  -applicable  to 
this  case. 

It  is  clear  that  the  husband  was  entitled  to  testi- 
fy to  any  fact  within  his  knowledge  that  the  wife  could 
have  been  allowed  to  have  testified  to  if  the  same 
fact  had  been  within  her  knowledge,  and  she  had  elected 
to  testify  instead  of  her  husband. 

Upon  a  careful  consideration  of  the  authorities  and  the 
reason  of  the  law,  we  are  of  opinion  that  the  husband  could 
only  testify  as  to  such  transactions  as  the  wife  could  have 
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I 
testified  to  if  the  same  had  been  within  her  knowledge. 

It  is  clear  that  the  wife  was  incompetent  to  testify  to  the 

conversations  or  transactions  had  with  the  decedent,  or  to 

the  promises  made  by  him,  and,  this  being  trne,  we  are  of 

the  opinion  that  the  hasband  coald  not  testify  to  snch 

transactions  or  conversations;  and  to  that  extent  he  was 

incompetent,  and  the  court  below  should  have  so  held. 

We  are  further  of  the  opinion  that  the  court  below  erred 
in  excluding  the  deposition  of  G.  B.  Swinebroad.  He  was 
not  a  party  plaintiff  in  the  action,  and  had  no  i)ecuniary 
interest  whatever  in  it,  and  although,  in  a  sense,  the  trustee 
of  the  plaintiff,  he  was  not  her  agent  in  the  conversation 
or  transaction  had  between  him  and  the  decedent;  hence 
it.  seems  clear  to  us  that  h^  was  a  competent  witness,  and 
for  the  purpose  of  this  appeal  we  will  consider  his  testi- 
mony so  far  as  the  same  is  otherwise  competent. 

Taking  the  competent  evidence  together,  we  think  the 
judgment  of  the  court  below  is  sustained  by  the  law  and 
facts,  and  said  judgment  is  affirmed. 


Case  95— ACTION  FOR  NEW  TRIAL-nHOMESTEAD— Junk  2. 

Louisville  Banking  Company  v.  Anderson,  Etc, 

APPEAL  FBOM    LOGAN   CIBCUIT   COURT. 

Homestead — Family. — A  daughter  who  Is  a  married  woman  of  full 
age,  between  whom  and  her  husband  there  has  been  neither  an 
actual  nor  a  legal  severance  of  the  marriage  bond,  and  for  whose 
support  the  husband  is  still  bound  both  legally  and  morally  to 
provide,  does  not  constitute  a  family  within  the  exemption  stat- 
ute; nor  does  a  granddaughter  temporarily  vial  ting  in  the  debtor's 
family. 

(The  opinion  in  this  case  was  originally  delivered  on  the  11th 
of  February,  1898.    After  the  opinion  had  been  delivered,  it  was 
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Withdrawn  to  permit  appellant  to  BUggeat  the  death  of  T.  N. 
Anderson  and  to  revive  against  his  representatives;  and  the 
revivor  having  been  had  the  original  opinion  was  re-delivered.) 

BARNETT,  MILLER  ft  BARNETT  fob  appellants.  • 

f 

1.  Appellee  has  been  guilty  of  negligence;  has  not  shown  due  dili- 

gence in  taking  care  of  the  equity  case,  an^  a  new  trial  should 
not  have  been  granted  him.  Civil  Code,  sec.  340,  sub-sec.  3; 
Phillips  V.  Skinner,  6  Bush,  662;  Charles  v.  Bain,  9  Ky.  Law 
Rep.,  104;  Heintz  v.  Christman,  9  Ky.  Law  Rep.,  107;  Brannin 
V.  Trent,  9  Ky.  Law  Rep.,  577;  Ross  v.  L.  &  N.  R.  R.  Co.,  13 
Ky.  Law  Rep.,  801;  Voltz  v.  Tutt,  13  Ky.  Law  Rep.,  877;  Vowells 
V.  Com.,  15  Ky^.  Law  Rep.,  574;  Herold  v.  Fisk,  16  Ky.  Law  Rep.. 
63;  16  Am.  ft  Eng.  EncV.  of  L.,  636;  Elmore  v.  McGrary,  80 
Ind.,  644;  Brock  v.  South,  ftc.,  Ala.  R.  Co.,  65  Ala.,  79;  Falkeh- 
burg  V.  Gorman,  71  Wis.,  8;  Mayer  v.  Duke»  72  Tex.,  445;  Green 
V.  Bulkley,  23  Kas.,  130;  Brown  v.  Warren.  17  Nev.,  417;  Boby 
shell  V.  Summers,  40  Mo.,  172;  Davis  y.  Presler,  6  Smed.  ft 
M.  (Miss.),  459;  Doat  v.  Maltby,  2  La.  An.,  583;  Gelton  v.  Haw- 
kins, 2  J.  J.  Mar.,  1;  Brevard  v.  Graham,  2  Bibb.,  177;  Gat;er 
V.  Mullen,  23  Ind.,  562;  White  v.  Ryan,  3'1  Ala.,  400;  Davis  v. 
Winants,  18  N.  J.  L.,  306. 

2.  Appellee  is  a  widower  wfthout  a  family  dependent  upon  him; 

his  daughter,  who  lives  with  him,  has  a  husband  who  is  a 
traveling  man  and  earns  a  living.  The  daughter  only  stays 
there  during  the  summer  months.  The  granddaughter  ha^  a 
father  and  mother,  who  are  able  to  and  do  support  her,  and 
her  staying  with  her  grandfather  Is  only  a  summer  sojourn.  The 
,  appellee  is  not  a  housekeeper  ^th  a  family  within  the  meaning 
of  the  statute,  and  is  not  entitled  to  homestead  exemptions.  Ky. 
Stats.,  sec.  1702;  National  Bank  of  Lancaster  v.  Slavin,  1  Ky.' 
Law  Rep.,  315;  Carter  v.  Adams,  9  Ky.  Law  Rep.,  91. 

W.  F.  BROWDER  and  M.  P.  SLOSS  on  ths  same  dims. 

1.  The  lower  court  erred  in  opening  the  equity  suit  of  Louisville 

Banking  Company  v.  Anderson,  ftc,  vacating  the  Judgment 
therein.  ^ 

2.  It  was  error  to  grant  to  appellee  Anderson  a  homestead. 
Citations:   Beckham  v.  Morrison,  14'  Ky.  Law  Rep.,  241;   Ganzer 

V.  Shiffbauer  (Neb.),  59  N.  W.  R.,  98;  12  Am.  ft  Eng.  Ency.  of 

Law,  ;  Doughty  v.  Moss,  1  Bush,  161;  Gaines  v.  Casey,  10 

Bush,  96;  Brown,  Bro.  ft  Co.  v.  Martin,  4  Bush,  49. 

JAMES  H.  BOWDBN  for  the  appellee. 

1.  The   new  trial   of  Anderson   w^   properly   granted.     Anderson 
should  not  have  been  permitted  to  suffer  because  of  the  defer- 
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ence  ot  his  young  attorney  to  the  age  and  experience  of  his 
senior  counsel  and  the  latter's  quixotic  consideration  for  the 
Junior  counsel. 
2.  The  Judgment  is  right  on  the  merits.    11  Bush,  622;  90  Ky.,  183; 
Same,  566;   78  Ky.,  630. 

JUDGB  DrrRELLB  delivehed  the  opiniox  of  the  coubt. 

In  September,  1894,  the  appellant,  the  Louisville  Bank- 
ing Company,  obtained  a  judgment  against  appellee  Ander- 
son, upon  which  execution  issued,  which  was  levied  on  the 
prpperty  on  which  he  was  living.  Appellee  Price,  who 
was  the  sheriff,  set  apart  the  property  levied  on  as  a  home- 
stead to  Anderson,  and  the  company  brought  suit  in  equity 
against  Anderson  and  Price  to  vacate  the  action  of  the 
sheriff  in  setting  apart  the  homestead,  and  to  subject  the 
property  to  its  debt.  Service  of  process  was  had  on  Ander- 
son on  January  14,  1895,  twenty-one  days  before  the  court 
convened.  The  equity  docket  was  called  on  the  third  day 
of  the  term,  no  answer  was  filed,  and  the  case  was  sub- 
mitted for  judgment,  which  was  rendered  by  default  on  the 
last  day  of  the  term,  forty-one  days  after  service  of  pro- 
cess. On  March  29th,  Anderson  filed  his  petition  in  equity, 
stating  and  denying  the  material  averments  of  the  com- 
pany's petition  in  equity,  averring  the  grounds  upon  which 
he  relied  in  his  claim  for  homestead,  and  prayed  for  the  va- 
cation of  the  judgment  and  a  new  trial,  upon  the  ground 
that  he  was  prevented  from  defending  the  company's  suit 
in  equity  by  unavoidable  casualty  and  misfortune,  viz.; 
that  he  became  sick  before  the  commencement  of  the  term, 
and  remained  so  during  the  entire  term  to  such  a  degree 
that  it  would  have  been  dangerous  to  his  life  to  have  at- 
tended court,  on  account  of  the  inclemency  of  the  weather 
and  his  extreme  age.  He  further  averred  that  he  had  em- 
ployed an  attorney  to  represent  him,  but  his  attorney  was 
not  so  advised  that  he  could  prepare  an. answer  without 
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the  presence  of  his  client;  and  that  the  attorney  was  not 
present  at  the  calling  of  the  case,  or  did  not  hear  it  called. 
An  injunction  was  granted  to  prevent  the  sale  of  the  prop- 
erty under  the  judgment  in  the  Banking  Company's  suit 
in  equity,  issue  was  joined  upon  the  averments  of  Ander- 
son's petition,  and  the  case  submitted,  both  upon  the 
prayer  for  a  new  trial  and  upon  the  merits  of  Anderson's 
claim  to  a  homestead. 

The  case,  therefore,  presents  but  two  questions: 

First — whether  a  case  of  unavoidable  casualty  or  mis- 
fortune was  made  out  by  the  evidencetintroduced  tending 
to  show  that  Anderson's  counsel  were  negligent,  or  whe- 
ther such  negligence  on  the  part  of  the  attorneys  must  be 
imputed  to  the  client,  and.  Second — ^W^hether  the  evidence 
introduced  upon  the  trial  of  the  case  upon  its  merits  en- 
titled Anderson  to  a  l^omestead  in  the  property. 

It  is  unnecessary  to  consider  the  first  question,  as  the 
second  is  decisive  of  the  case. 

It  appears  that  Anderson,  who  was  a  widower,  had  form- 
erly owned,  the  property  in  question,  sold  it,  and  re-pur- 
chased it  in  1892;  that  in  1893  he  rented  it  to  one  Browder, 
retaining  part  of  the  house  for  his  own  use,  and  boarded 
with  Browder  for  the  rent  of  the  place;  that  on  August  18, 
1894,  his  daughter,  Mrs.  Brownfleld,  came  to  live  with  him, 
.  and  his  granddaughter,  the  child  of  another  daughter;  that 
he  furnished  the  provisions,  and  his  daughter,  assisted  at 
times  by  his  grandchild,  did  the  cooking  and  other  house- 
work. 

It  is  -evident  that  no  claim  of  being  a  bona  fide  house- 
keeper with  a  family  can  be  based  upon  the  presence  of  the 
granddaughter.  She  was  a  mere  visitor;  her  parents  were 
living;  it  appears  from  the  record  they  were  able  to  pro- 
vide for  her,  and  Anderson  was  under  no  legal  or  moral  • 
obligation  for  her  support. 


Digitized  by 


Google 


748      ' KENTtJOKY   REPORTS.  [Vol.  106 

Louisville  Banking  Company  v.   Anderson,  ftc. 

^  . 

The  claim  based  upon  the  daughter's  residence  with  An- 
derson presents  a  narrower  question.  But  without  dis- 
puting the  contention  of  Anderson's  counsel  that  a  man 
may  be  a  bona  fide  housekeeper  with  a  family  notwithstand- 
ing the  fact  that  he  became  such  for  the  purpose  of  assert- 
ing a  claim  for  homestea.dy  we  are  of  opinion^  under  the 
circumstances  of  this  case,  that  the  married  daughter's 
residence  in  the  house  with  him  did  not  constitute  him  a 
dona  fide  housekeeper  with  a  family  within  the  meaning  of 
the  statute.  Anderson's  testimony  as  to  the  relations  be- 
tween his  daught^  and  her  husband  is  purely  hearsay. 
It  appears  that,  on  a  number  of  occasions,  she  had  come 
to  her  father's  and  staid  with  him  for  a  longer  or  shorter 
period.  She  testifies  that,  except  for  brief  intervals,  she 
had  lived  with  her  husband  during  all  of  their  married 
life,  some  twenty-five  years;  that  her  husband  was,  at 
times,  dissipated,  and  on  such  occasions  spent  his  salary; 
that  her  father  had,  at  times,  while  she  was  living  with 
her  husband,  contributed  to  her  support  by  sending  her 
small  sums  of  money;  that  the  relations  between  herself 
and  husband  were  kind;  that,  until  she  came  to  her  father's 
in  August,  1894,  her  husband  had  contributed  to  her  sup- 
port, but  that  since  that  time  he  had  not  so  contributed, 
except  to  a  very  trifling  amount.  It  appears  further  from 
her  testimony  that  for  about  ten  months  after  the  time  she 
came  to  her  father's,  her  husband  had  employment  as 
traveling  salesman.  There  appears  to  have  been  no  in- 
terruption in  the  ^existence  of  the  marital  relation  be- 
tween her  and  her  husband,  and  no  intention  to  separate 
permanently,  so  far  as  the  record  discloses. 

As  said  by  Judge  Holt  in  Ellis  v.  Davis  (90  Ky.,  186  [14 
S.  W.,  74]),  speaking  of  what  is  necessary  to  constitute  a 
bona  fide  housekeeper  with  a  family: 
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"This  court  has  repeatedly  decided  /that  one  can  not  be 
so  regarded,  unless  there  are  those  living  with  him  who 
not  only  bear  a  dependent  relation  to  him,  but  whom^  he 
is  under  ^  natural  or  le^al  obligation  to  maintain/' 

And  in  Bosquett  v.  Hall  (90  Ky.,  567,  [13  S.  W.,  244]),  it 
wa&-  said:  "And  accordingly  an  infant  brother  or 
sister,  or  aged  and  helpless  parent,  or  even  a  bastard  child, 
may  and  have  been  held  to  constitute  a  family  in  the  mean- 
ing of  the  statute.^' 

And  while  we  do  not  dispute  that  a  widowed  daughter 
or  a  daughter  abandoned  by  her  husband,  might  constitute 
a  family  within  the  meaning  of  the  act,  we  are  clearly  of 
opinion  that  a  married  woman  of  full  age,  between  whom 
and  her  husband  there  has  been  neither  an  actual  nor  legal 
severance  of  the  marriage  bond,  and  for  whose  support 
the  husband  is  still  both  legally  and  morally  bound  to 
provide,  can  not  properly  be  held  to  constitute  a  family  of 
the  debtor  within  the  meaning  of  the  statute  under  con- 
sideration. The  statute  should,  and  does,  receive  from  Ihis 
court  a  liberal  construction  in  favor  of  the  debtor,  but  to 
so  construe  it  as  to  include  the  case  at  bar  would  be  a  step 
further  than  we  are  inclined  to  go. 

For  the  reasons  given  the  judgment  is  reversed  for  fur- 
ther proceedings  consistent  with  this  opinion. 


Case  96— ACTION  ON  CONTRACT— June  3. 

Taulbee  v.  Moore. 


APPEAL  FROM  MONTOOMEBY  CIRCUIT  COURT. 

1.  Bvn)ENCE— Breach  of  Building  Contract — Conclusion  op  Wit- 
ness.— ^Where  the  building  contract  sued  on  was  in  parol  it  Is 
not  error  to  permit  the  plaintiff  to  state  generally  that  the  house 
was  built  according  to  the  contract. 
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2.  Same — Evidence  in  Chief. — The  order  in  which  evidence  is  to 

be  introduced  is  within  the  sound  discretion  of  the  trial  court; 
and  this  court  will  not  reverse  for  a  refusal  to  permit  appellant 
to  introduce  additional  evidence  in  chief  after  the  appellee  had 
closed  his  testimony. 

3.  Measure    of    Damages — Breach    op  Buildikg    CJontbact. — ^The 

measure  of  damages  tor  a  breach  of  a  building  contract  where 
there  has  been  substantial  compliance  is  the  difference  be- 
tween the  value  of  the  building  constructed  as  it  lis  and  what 
it  wduld  have  been  worth  if  it  had  been  constructed  aoeording  to 
contract 

4.  Appeal — Immaterial  Error — The  finding  of  the  Jury  that  there 

had  been  no  damage  for  breach  of  contract  makes  any  error  in 
the  criterion  of  damage  immaterial.. 

ED.  C.  O'REAR  for  appellant. 

1.  Building  CJontract — Damages  to  Owner  for  Breach  oi^— Whai 

IS  Proper  Measure. — The  owner  of  a  lot  contracts  with  builder 
to  erect  house  of  certain  kind  thereon.  The  contractor  builds  a 
materially  different  kind  than  that  contracted  for.  We  insist 
that  the  measure  of  damages  to  owner  is  not  the  difference  be- 
tween the  chara(5ter  of  the  house  actually  built  and  the  one 
contracted  for;  but  is  the  sum  necessary  to  construct  a  building 
as  contracted  for;  or  to  remodel  or  reconstmct  the  one  built  until 
.  it  is  according  to  the  contract.  Keihl  v.  Kline,  15  Ky.  Law  Rep., 
158. 

2.  Evidence — Opinion. — It  is  error  to  allow  a  witness  in  a  contro- 

versy concerning  whether    a    house    was    built    according    to 
contract,  to  state  his  opinion  that  it  was  built  according  to 
contract,  or  to  say  that  the  work  was  done  in  a  workmanlike 
*  manner. 

3.  Evidence — Practice  Upon  the  Introductioiv  of. — ^The  party  hold- 

ing the  burden  announced  through  and  after  the  other  party  had 
concluded  his  evidence,  the  party  first  named  proposed  to  offei 
another  witness  whose  testimony  was  material  and  would  have 
been  in  chief,  under  an  avowal  from  his  counsel  that  he  had 
misunderstood  the  point  upon  which  the  wltness^was  to  have 
been  used,  and  was  thereby  misled  into  the  error.  We  Insist  that 
it  was  error  to  exclude  the  testimony  of  the  witness.  Com.  v. 
Patterson,  10  Ky,  Law  Rep.,  167;  Cumberland  T.  &  T.  Co.  v. 
Weaver,  13  Ky.  Law  Rep.,  207;  Wandstradt  v.  Percival,  4  Ky. 
Law  Rep.,  834. 

4.  Instructions. — ^The  court  should  have  submitted  to  the  jury  in 

appropriate  instructions  the  respective  contentions  of  plaintiff 
and  defendant  as  to  what  was  the  contract  in  litigation:   and 


l^m 


Digitized  by 


Google 


Vol.  106] JANUARY  TERM,  1899. 751 

Taulbee  t.  Moore. 

'  '  »■  .     ■  ■  ■ 

then  in  a  direction  to  find  for  the  one  or  the  other  according  as 
they  might  find  the  contention  of  that  one  was  sustained  by  the 
evidence.  It  was  error  to  give  the  Jury  an  Instruction  to  find 
for  the  plaintiff  unless  the  defendant  proved  the  contract  was 
different  from  what  plajntiff  claimed  It  was*  Taylor  v.  Arm- 
strong, 5  Ky.  Law  Rep.,  252;  National  Bank  v.  Mattingly,  92 
Ky..  653. 

Same  counsel  fob  ^ppella^^t  jn  a  petition  fob  a  bebeabino. 

W.  A.  DeHAVEN  and  TYLER  6  APPERSON  fob  appellee. 

1.  In  a  suit  upon  a  contract  for  the  construction  of  a  building,  it  is 

competent  for  a  witness  to  give  his  opinion  that  the  work  was, 
done  in  a  skillful  manner  or  according  to  contract;-  1  Greenl. 
Ev.,  p.  440;  Jones  on  Ev.,  sees.  369,  362,  365;  111.  Ry.  Co.  v.  Van- 
Horn,  18  111..   257. 

2.  It  was  not  an  "abuse  of  discretion"  for  the  court  to  exclude  the 

testimony  of  appellant's  son  offered  la  chief  after  plaintiff  had 
closed  his  testimony.  Jones  on  Ev.,  sec.  811;  Mutual  Life  Ins. 
Co.  V.  Thompson,  94  Ky.,  253. 

3.  Instructions  giving  undue  prominence  to  certaia  portions  of  the 

testimony  should  not  be  given,  hence  the  court  properly  re- 
jected instructions  A  and  C  asked  by  appellant.  Flood  y.  Pragqff. 
&c..  79  Ky.,  607;  Ky.  Tobacco,  Assg.  v.  Ashley,  5  Ky.  Law  Rep.^ 
184;  Com.  v.  Hourlgan,  89  Ky.,  305;  McLaughlin  v.  Lou.  Elec> 
trie  Light  Co.,  18  Ky.  Law  Rep.,  693;  Com.  v.  Gray,  17  Ky.  Law- 
Rep.,  354;  McClurg  v.  Inglehart,  17  Ky.  Law  Rep.,  913;  L.  & 
N.  R.  R.  Co.  V.  Banks,  17  Ky.  Law  Rep.,  1065. 

4.  The  measure  of  damages  for  failing  to  construct  a  house  according 

to  contract  is  the  difference  in  value  between  the  house  as  con- 
structed and  as  it  should  have  been  under  the  contract.  Short 
V.  Moore,  Ac,  19  Ky.  Law  Rep.,  1225. 

JUDGE  BU5NAM  delivebed  the  opinion  of  the  cocbt. 

This  suit  was  instituted  by  appellee  to  recover  a  balance 
of  1258.68  alleged  to  be  due  upon  a  contract  made  with 
appellant  to  build  an  addition  to  his  house  at  an  agreed 
price  of  |458.68,  |200  having  been  paid  in  cash. 

Appellant,  in  his  original  answer  to  appellee's  claim,  said 
that  the  work  was  not  done  in  a  workmanlike  manner,  and 
alleged  that  it  was  a  part  of  the  parol  contract  between 
them  that  the  brickwork  was  to  be  executed  so  as  to  leave 
the  inside  surface  of  the  walls  as  smooth  as  the  outside; 
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that  the  joints  were  all  to  be  struck  and  pointed,  so  as  not 
to  require  plastering,  and  that  appellee  had  violated  this 
provision  of  the  contract,  and  left  the  inside  surface  of  the 
wall  so  rough  and  unsightly  as  to  require  it  to  be  plastered, 
which  would  cost  him  at  least  forty  dollars;  that  he  had 
been  damaged  in  the  sum  of  twenty-flve  dollars  by  reason 
of  the  lintels  put  in  the  building  not  being  of  good  mater- 
ial; that  the  guttering  hald  been  changed,  so  as  to  cause 
him  to  spent  three  dollars;  that  ^appellee  failed  to  make 
a  valley  in  the  roof,  which  caused  the  water  to  run  down  in- 
to the  building,  to  his  damage  in  at  least  the  sum  of  ten 
dollars,  and  that  he  had  allowed  rubbish  to  fall  into  his 
cellar,  to  his  damage  of  two  dollars  and  fifty  cents;  that  ap- 
pellee was  indebted  to  him  for  forty-five  dollars  for  medi- 
cal services  rendered  to  one  Hill,  at  his  special  instance 
and  request,  and  for  an  account  due  the  firm  of  Taulbee  & 
Hayden,  which  had  been  assigned  to  him,  for  twenty-nine 
dollars;  and  by  an  amended  petition  appellant  alleged  that 
it  would  cost  him  at  least  |30b  additional  expense  to  take 
down  the  brick  walls, erected  by  appellee  and  rebuild  them 
with  struck  joints  on  the  inside,  as  provided  by  the  con- 
tract,— all  of  which  he  pleads  by  way  of  set-off  and  coun- 
terclaim against  appellee. 

The  trial  resulted  in  a  verdict  and  judgment  for  appellee 
for  the  amount  sued  for,  which  we  are  asked  to  reverse 
on  account  of  several  alleged  errors  to  appellant's  preju- 
dice. 

It  is  contended  that  the  court  erred  in  permitting  appel- 
lee to  state  to  the  jury  that  the  work  was  done  according  to 
the  contract. 

As  the  contract  was  a  verbal  one,  and  the  parties 
differ  essentially  as  to  its  terms,  it  seems  to  us,  after 
giving  his  version  of  it,  appellee  was  entitled  to  state 
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to  the  jury  that  the  work  had  been  performed  in  accord- 
ance therewith. 

Another  ground  relied  on  is  that  the  trial  court  erred  in 
refusing  to  allow  appellant  to  introduce  his  soi^  as  a  wit- 
ness to  testify  to  facts  which  should  have  been  properly 
introduced  in  chief  after  appellee  had  closed  his  testi- 
noiony. 

The  only  reason  assigned  why  this  witness  was  not 
introduced  at  the  proper  time  is  that  counsel  for 
appellant  did  not  know  what  his  testimony  would  be 
at  that  time.  This  is  a  matter  that  rests  very  largely  in 
the  discretion  of  the  trial  judge,  and  will  not  be  interfered 
with  here  unless  it  is  manifest  that  there  has  been  a  pal- 
-pable  abuse  of  discretion,  which  fact  does  not  sufficiently 
appear  from  the  testimony  in  the  record.      * 

But  the  chief  ground  of  complaint  is  that  the  trial  court 
erred,  to  appellant^s  prejudice,  in  the  instruction  as  to  the 
measure  of  damages  which  reads  as  follows: 

"The  measure  of  damages  in  the  case  is  the  difference,  if 
any,  between  the  value  of  the  building  constructed  as  it  is 
and  what  it  would  have  been  if  it  had  been  constructed  ac- 
cording to  the  contract." 

Appellant  insists  that  it  was  the  duty  of  the  court  to 
have  told  the  jury  'i:liat,  if  they  believed  from  the  evidence 
that  plaintiff  was  to  so  construct  the  building  as  to  make 
the  inside  of  the  wall  as  smooth  as  the  outside,  and  of  first- 
class  material,  and  had  not  done  so,  that  they  should  find 
for  appellant,  and  fix  the  damages  at  such  a  sum  as  they  be- 
lieved from  the  evidence  would  be  necessary  to  take  away 
said  walls  and  replace  them  by  walls  of  first-class  material 
and  workmanship,  and  as  smooth  on  the  inside  as  on  the 
outside." 

There   is   no   testimony   in   this   case   which   conduces 
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to  show  that  the  walls  erected  by  appellee  for  appel- 
lant were  not  a  reasonably  good  job,  and  fitted  for  the  pur- 
pose for  which  they  were  intended.  There  were  no  plans 
or  specifications  for  appellee's  guidance  in  their  construc- 
tion, and  they  seem  in  the  main  to  conform  to  the  designs 
testified  to  by  both  parties.  The  proof  shows  that  it  is 
impracticable  to  build  a  brick  wall  only  one  brick  thick 
so  as  to  leave  the  surface  on  both  sides  perfectly  straight 
and  smooth.  The  usual  building  brick  is  twice  as  long  as 
it  is  wide,  and  it  is  therefore  manifest  that  when  laid  lat- 
erally in  the  wall  there  is  bound  to  be  a  space  between  them 
for  mortar  to  hold  them  together,  and  that  bricks  laid  in 
this  way  will  necessarily  project  a  little  further  on  one  side 
than  header  courses  of  the  same  size  brick.  This  difficulty 
can  be  easily^overcome  in  thicker  walls,  but  it  is  not  appar- 
ent how  it  could  be  accomplished  in  a  wall  only  nine 
inches  thick.  Besides,  the  testimony  shows  tliat  appellant 
paid  |200  on  the  job,  after  the  greater  part  of  the  brick- 
work had  been  completed,  without  objection  to  .the  manner 
in-  which  it  was  being  done. 

We  do  not  think  the  measure  of  damages-  contended  for 
by  appellant  is  a  sound  or  just  one.  "The  rule  of  law  is 
that,  where  a  party  sustains  loss  by  reason  of  a  breach  of 
contract  that  he  is,  so  far  as  money  can  do  it,  entitled  to  be 
placed  in  the  same  situation  with  respect  to  damages  as  if 
the  contract  had  been  performed,  and  that  these  damages 
should  be  limited  to  such  as  may  be  reasonably  supposed 
to  have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it."    (See  Lawson  on  Contracts,  p.  250.) 

If  appellant  is  right  in  his  theory,  appellee  might  be 
mulcted  in  damages  in  a  sum  equal  to  the  entire  contract 
price  agreed  to  be  paid  to  him  for  the  job  of  work  on  ao- 
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count  of  a  comparatively  inconsequential  failure  to  literal 
It  comply  therewith,  and  which  did  not  afifeet  the  real  value 
of  the  work  done  by  him.  Whilst  it  may  be  true  that  if  a 
contractor  should  disregard  the  plans  and  specifications 
under  which  a  building  was  to  be  erected,  and  erect  one 
substantially  dissimilar,  the  owner  might  refuse  to  receive 
or  pay  for  the  property,  but  where  there  has  been,  as  in 
this  case,  a  substantial  compliance,  it  seems  to  us  that  the 
true  criterion  of  damages  ,  is  that  laid  down  by 
the  court. 

We  think  the  instructions  offered  by  appellant  were 
objectionable,  for  the  reason  that  they  gave  un- 
due prominence  to  certain  portions  of  the  testimony.  Be- 
sides, as  the  jury  found  that  appellant  was  not  damaged  at 
all  in  the  erection  of  the  building,  it  does  not  appear  that 
be  was  prejudiced  by  a  mere  error  in  the  standard  for  the 
measurement  of  damages;  and,  after  a  careful  consideration 
of  the  case,  we  are  disposed  to  think  that  there  was  no 
error  to  appellant's  prejudice  in  the  instructions  given 
the  jury. 

For  reasons  given,  the  judgment  is  aflQrmed, 


Case  97— ACTION  ON  CONTRACT— June  6. 

Tilford,  Etc.  v.  Dotson. 

APpi&AL   FROM    BREATHITT   CIRCUIT    COURT. 

1.  Venue— Action  Under  Contract  for  Timber.— An  action  to  re- 

cover the  contract  price  for  .timber'^  cut  and  hauled,  may  be 
brought  In  any  county  where  the  defendant  is  served  with  pro- 
cess and  the  court  may  decree  a  sale  of  such  timber  as  Is  found 
in  that  county. 

2.  Same. — In  such  an  action  the  court  to  enforce  the  plaintllTs  lien 

may  decree  a  sale  of  identified  trees  embraced  by  said  contract 
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standing  in  counties  other  than  that  in  which  the  action  is 
brought— €uch  trees  being  personalty  and  not  realty. 
3.  Interesiv— Estimate  of. — Tlfe  terms  of  the  contract  fixing  the 
liability  of  appellant  to  deliver  one  hundred  trees  every  thirty 
days  on  the  banks  of  the  floating  water,  whether  there  was 
sufflbient  water  to  float  them  to  the  railroad  or  not,  flxes  the 
time  for  the  delivery  of  the  timber  and  it  was  proper  for  the 
lower  court  to  make  the  payments  bear  interest  upon  that  basis. 

STONE  &  SUDDUTH  and  ALEX.  G.  BARRETT  roa  APPEi.LA:rr8. 

1.  The  petition  together  with  the  contract  filed  with  It  shows  on  Its 

face  that  the  plaintiffs  are  at  most  entitled  to  recover  |3,000  only, 
with  interest,  whereas  a  judgment  was  obtained  for  $13,339  with 
interest.  The  defendants  were  not  required  to  pay  for  the  logs 
every  thirty  days  unless  the  terms  upon  which  they  were  deliv- 
ered would  carry  them  to  a  railroad. 

2.  Even  construing  the  contract  as  the  petition  Interprets  it,  the 

judgment  is  Incorrect  in  the  matter  of  interest. 

JOHN  C.   MIDLER  ai.so  fob  the  appellant.      (Brief  not  in  the 
record.) 

BECKNER  ft  JOUETT  m  a  bbief  and  supplemental  bbief  fob  the 

APPELLEES. 

1.  The  issues  in  thiB  case  are  purely  legal,  the  foreclosure  of  the 

lien  alone  requiring  the  action  to  be  in  equity.  There  applies 
then  the  rule  of  appellate  practice,  so  well  settled  by  repeated 
adjudications  of  this  court,  that  the  chancellor's  finding  will 
not  be  reversed  unless  palpably  against  the  weight  of  the  evi- 
dence.  Fraley  v.  Peters,  12  Bush,  471;  Judge  v.  Braswell,  13 
Id.,  73;  Williams  v.  Rogers,  14  Id.,  781;  Campbell  v.  C.  S.  R.  R. 
€k).,  9  Ky.  Law  Rep.,  799;  Cox  v.  Reid,  10  Id.,  G65^  Anderson  t. 
Winfree,  85  Ky.,  613;  Bell  v.  Wood,  87  Ky.,  59;  Puqua  v.  Fuqna, 
13  Ky.  Law  Rep.,  130;  Davezac  v.  Seller,  98  Ky.,  421;  Lou.,  *c., 
Ry.  Co.  V.  Taylor,  96  Ky.,  248. 

2.  The  rule  of  construction  to  which  all  others  are  subordinate  is 

to  ascertain  and  follow  the  intention  of  the  parties.  McOrath's 
Admr.  v.  Grinetead's  Assignee,  9  Ky.  Law  Rep.,  375;  Thompson 
V.  Thompson,  2  B.  M.,  166;  Schultz  v.  Johnson,  5  B.  M.,  499. 
And  this  Intenti'on  is  to  be  gathered  from  the  entire  instrument, 
not  from  disjointed  or  particular  portions  of  it  Smith  on  Con- 
tracts, p.  542;  Parsons  on  Contracts,  vol.  2,  p.  502;  White  v. 
Booker,  4  Met,  268;  Foster  v.  Pettibone,  57  Am.  Dec,  530; 
Stewart  v.  Preston,  44  Am.  Dec,  621. 

3.  Constructions  leading  to  absurdities,  or  which  render  portions  of 

the  contract  nugatory  or  unreasonable  should  not  be  adopted. 
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Sheffler  y.  Nadelhoffer,  23  Am.  9t.  Rep.,  626;  CraTens  y.  Eagle  , 
Ccytton  Mills,  16  Id.,  298;  Dederkk  v.  Wolfe,  24  Id.,  283;  Hughes 
V.  Lane,  50  Am.  Dec,  436;  Thrall  v.  Newell,  47  Id.,  682. 
4«  Unless  the  clear  intention  of  the  parties  manifestly  demands  it, 
a  cosrtract  should  not  be  so  construed  as  to  give  one  of  the  parties 
an  unfair  or  unr^anable  advantage  onrer  the  other.  Russell  v. 
Allerton,  108  N.  Y.,  288;  Wilson  v.  Morion,  66  111.,  385;  Royalton 
V.  Turnpike  Co.,  14  Vt,  311;  Beckford  v.  Cooper,  41  Pa.  St.,  142; 
Gale  ▼.  Dean,  20  111.,  320;  Crabtree  v.  Hogenbaugh,  25  111.,  233. 

5.  Contract  «hould  be  conBtrued  most  strongly  against  party  who 

stipulates  payment  of  debt  or*  undeHakes  an  oblig;ation;  ii( 
other  words,  where  the  meaning  is  doubtful,  that  construction 
should  be  adopted  which  is  most  beneficial  to  promisee.  Evans  v. 
Sanders,  33  Am.  Dec,  297;  Hoffman  v.  Aetna  Ins.  Co.,  88  Am. 
Dec,  337;  Paul  v.  Traveler's  Ins.  Co.,  8  Am.  St.  Rep.,  758;  Wyatt 
V.  Larimer,  &c.,  Ins.  Co.,  36  Id.,  280. 

6.  A  circuit  court,  having  acquired  jurisdiction  of  the  defendant's 

person  and  the  main  controversy,  can  sell  land  in  another  county 
as  incidental  relief.  Doty  v.  Deposit  Bldg.  ft  L.  Assn.,  20  Ky., 
Law  Rep.,  627;  Webb  v.  Wright,  2  Bush,  126;  Fishback  v.  Green, 
ftc,  87  Ky.,  107;  Caufman  v.  Sayre,  2  B.  M.,  202. 

7.  Standing  trees  sold  in  contemplation  of  their  speedy  separation 

from  the  soil  are  personalty.  Cain  v.  McGuire,  13  B.  M.,  274; 
Byassee  v.  Reese,  4  Met..  372;  Cardwell  v.  Atwater,  ftc,  15  Ky. 
Law  Rep.,  572;  Asher  Lumber  Co.  v.  B.  F.  French,  18  Ky.  Law 
Rep.,  683. 

8.  The  mere  allegation  of  "no  title"  in  vendor,  unaccompanied  by 

false  representations  or  fraud,  does  not  show  a  breach  of  the 
covenant  of  special  warranty.     Ky.  Stats.,  sec.  493. 

JUDGE  WHITE  delivered  the  opinion  of  the  cx)ubt. 

This  action  was  brought  by  appellee,  Dotson,  in  the 
Breathitt  circnit  court,  to  recover  of  appellants  fl5,000, 
balance  alleged  to  be  due  for  walnut  trees  sold  to  them,  and 
to  enforce  a  vendor's  lien  retained  on  the  trees,  logs,  and 
lumber  therefrom.  Some  of  the  logs  and  lumber  were  in 
Breathitt  county,  and  personal  service  was  had  in  Breathitt 
county. 

At  the  time  of  the  contract  neither  appellee  nor 
appellants  resided  or  were  in  Kentucky,  and  the  trees 
were  standing  in  the  counties  of  Pike,  Knott,  Letcher, 
Perry,  and  Leslie. 
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The  trees  were  all  marked,  and  the  written  contract  of 
sale  describes  them  so  that  they  may  be  found.  The  con- 
tract provides  for  the  sale  of  some  2,000  trees,  any  loss 
to  be  deducted,  at  the  price  of' ten  dollars  per  tree.  A 
cash  consideration  of  f5,000  was  paid,  and  for  the 
balance  the  contract  provides:  "And  it  is  agreed 
and  understood  by  and  between  the  parties  hereto  that  the 
said  second  parties  [appeljants]  are  to  cut  at  the  rate  of 
one  hundred  trees  and  deliver  the  same  on  the  banks  of 
floating  water  every  thirty  days  from  this  date,  and  are 
to  float  the  same  to  some  point  of  the  railroad,  and  as 
soon  as  said  logs  can  be  floated  and  delivered  to  a  line 
of  railroad,  they  are  to  be  paid  for  at  the  rate  of  ten  dol- 
lars per  tree  for  every  lot  of  one  hundred  trees  delivered 
as  aforesaid;  and  if  the  second  parties  [appellants]  shall 
at  any  time  fail  to  cut  and  deliver  on  floating  water  as  many 
as  one  hundred  trees  within  every  thirty  days  from  this 
date,  except  as  to  the  first  one  hundred  trees  to  be  deliv- 
ered under  this  contract,  then  the  said  second  parties  are 
to  pay  the  said  first  party  at  the  expiration  of  the  said 
thirty  days  the  same  sum  as  if  the  said  hundred  trees  re- 
quired to  be  delivered  on  floating  waterTiad  been  delivered 
on  a  line  of  railroad,  unless  they  are  prevented  from  so 
delivering  by  reason  of  the  fact  that  the  said  streams  will 
not  float  said  logs." 

This  contract  was  made  January  16, 1894,  and  this  action 
was  filed  May  10,  1895. 

It  was  alleged  that,  although  all  the  trees  had  not  been 
cut  and  delivered  As  the  contract  provided,  yet  the  appel- 
lants were  at  fault  for  this  not  having  been  done,  as 
sufficient  water  had  been  in  the  streams  to  float  same  as 
was  contemplated. 

There  was  no  attachment,  but, the  action  sought  a  judg- 
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ment  for  the  balance  due,  and  for  a  decree  of  foreclosure 
of  the  vendor's  lien  on  4:he  trees  and  logs,  giving  full  de- 
scription. 

There  was  a  special  demurrer  to  the  jurisdiction 
of  the  Breathitt  Circuit  Court,  which  was  overruled  and 
exceptions  reserved. 

The  answer  presents  the  defense  of  no  title  to  many  of 
the  trees,  destruction  of  others  of  the  trees,  and  a  claim 
for  rebate  or  deduction  on  that  account,  and  a  denial  that 
there  is  due  appellee  anything  according  to  the  contract; 
denying  that  the  trees  had  been  cut  and  delivered,  or  that 
there  was  floating  water  sufficient  to  have  carried  them 
if  cut  and  on  the  banks  of  the  streams;  also,  pleaded  sever- 
al suits  whereby  they  were  prevented  from  removing  trees 
embraced  in  the  contract;  also,  pleaded  a  counterclaim 
for  damages  by  reason  of  the  fact,  as  alleged,  that  the 
trees  in  the  contract  are  not  the  trees  actually  shown 
appellants  before  it  was  made,  and  are  worth  much  less 
in  value;  and  for  this  difference  in  value  damages  were 
sought.  Upon  these  .questions  iss'ues  were  formei,  and 
much  proof  was  taken.  During  the  progress  of  the 
case,  by  an  agreement,  two  persons  were  selected  by 
the  parties  to  take  the  contract,  and  go  and  And 
the  trees  called  for,  and  measure  them,  and  ascertain  the 
number  in  existence,  or  that  had  been  cut  by  appellants, 
and  to  report  to  court.  These  persons  filed  a  report,  and 
to  this  report  exceptions  were  filed  by  appellants. 

On  hearing  before  the  court,  the  exceptions  filed  to  the 
report  as  to  the  number  of  trees  was  overruled,  and  the 
court  found  that  the  total  number  of  trees,  as  embraced  in 
the  contract,  including  105  supplied  in  lieu  of  others,  was 
1,838  trees,  and  gave  judgment  for  f  18,380,  less  the  $5,000 
cash  payment;  also,  found  that  there  were  seventy-three 
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defective  trees,  not  included  in  the  contract,  but  which  were 
cut  and  taken  by  appellants,  and  of  the  value  of  $225. 

In  rendering  judgment,  interest  was  allowed  on  f3,000 
from  March  13,  1896,  and  interest  on  f  1,000  from  each  of 
the  months  of  July,  August,  September,  October,  November 
and  December,  1894,  and  from  January,  February  and 
March,  1895,  and  on  the  balance,  f380,  from  April,  1895, 
and  on  If 225  from  March  13,  1896.  The  court  also  decreed 
a  sale  of  the  trees  and  logs  to  satisfy  the  judgment,  and 
from  that  judgment  this  appeal  is  prosecuted. 

It  is  seriously  insisted  by  counsel  for  appellants  that  the 
Breathitt  circuit  court  did  not  have  jurisdiction  of  the 
action,  and  that  the  special  demurrer  should  have  been 
sustained. 

Counsel  urges  that  the  action,  being  in  equity  to  enforce 
a  vendor's  lien  on  standing  trees,  duly  marked,  and  to  be 
removed  in  the  immediate  future,  was  an  action  for  the 
sale  of  real  property  under  lien,  and  is  governed  by  section 
62,  subsection  3,  Civil  Code,  providing  that  such  actions 
must'  be  brought,  except  for  debts  of  decedents,  in  the 
county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated;  that  the  only  part  of  the  property 
sought  to  be  subjected  that  was  in  Breathitt  county  was 
the  logs  that  had  been  cut  and  removed — ^personalty. 

We  are  of  opinion  that  the  Breathitt  Circuit  Court, 
upon  service  of  process  in  that  county,  had  jurisdic- 
tion of  the  person  of  the  appellants,  to  render  a  personal 
judgment  for  the  amount  found  to  be  due,  and  to  decree 
a  sale  of  such  logs — personalty — as  were  found  in  that 
county.  This  proposition  can  hardly  be  questioned.  This 
would  be  true  although  it  were  sought  to  subject  realty 
in  other  counties,  also,  to  the  payment  of  the  debt. 

We  are  also  of  the  opinion  that  the  court  had  jurisdic- 
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tion  t%  decree  a  sale  of  the  trees  embraced  in  this  contract 
standing  intlie  counties  of  Leslie,  Perry,  Letcher,  and  Pike. 
We  do  not  assent  to  the  proposition  that  standing  trees, 
marked  and  designated  and  sold  in  contemplation  of  im- 
mediate severance  from  the  soil,  are  realty.  In  our  opin- 
ion, these  trees  embraced  by  this  contract  are  personalty.' 
In  the  case  of  Cain  v.  McGuire,  13  B.  Mon.,  341,  and  the 
case  of  Byassee  v.  Beese,  4  Mete.  (Ky.),  372,  [83  Am.  Dec, 
481],  this  question  wes  expressly  determined,  'in  the  lat- 
ter case  the  court  said:  "The  first  question  is  whether  or 
not  a  sale  of  standing  trees  is  embraced  by  that  provision 
of  the  statute  of  frauds  which  relates  to  contracts  for  the 
sale  of  land.  This  question  has  produced  some  conflict 
of  opinion.  But,  according  to  the  weight  of  authority,  a 
sale  of  standing  trees,  in  contemplation  of  their  immediate 
separation  from  the  soil  by  either  the  vendor  or  vendee, 
is  a  constructive  severance  of  them,  and  they  pass  as  chat- 
tels, and  consequently  the  contract  of  sale  is  not  embraced 
by  the  statute.'' 

In  the  subsequent  case  of  Moss  v.  Meshew,  8  Bush,  187, 
this  court,  construing  the  case  of  Byassee  v.  Beese,  said: 
"The  court  says  that  a  sale  of  staging  trees,  in  contempla- 
tion of  immediate  separation  from  the  soil,  is  a  construc- 
tive severance  of  them,  and  they  pass  as  chattels.  As  the 
title  to  trees  standing  upon  land  and  sold  in  this  way  vests 
in  the  purchaser,  as  in  the  sale  of  any  other  personal  chat- 
tel, this  contract  relied  upon  by  the  appellee  as  a  defense 
must  be  regulated  and  determined  by  the  well-established 
principles  of  law  applicable  to  the  sale  and  delivery  of 
I>ersonal  property.'' 

These  authorities  were  followed  by  the  Superior  Court  in 
the  case  of  Cardwell  v.  Atwater,  15  Ky.  Law  Bep.,  570. 

It    may    be,    as    counsel    contends,    that    the    weight 
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of  authority  outside  of  this  State  is  against  this 
view;  but  we  consider  the  question  well  settled  in  this 
State,  and  we  would  not  feel  authorized  to  disturb  this 
rule  at  this  day,  if  we  differed  from  the  opinions  above. 
The  fact  that  the  contract  of  sale  is  made  in  the  form  of 
a  deed  signed  by  appellee  and  wife  does  not  change  the 
character  of  the  property  from  personalty  into  realty,  no 
more  than  the  fact  that  appellants  did  not  have  the 
contract  recorded  as  a  deed  change  or  affect  the  character 
of  the  property. 

From  the  proof  and  report  of  the  two  disinterested  per- 
sons w^ho  went  on  the  ground  ^nd  measured  the  trees  and 
counted  the  number,  we  are  of  opinion  that  the  judgment 
of  the  lower  court  as  to  the  number  of  trees  embraced  in 
the  contract  (1,838)  is  correct. 

We  are  also  of  opinion  from  the  proof  that  the  amount 
found  as  the  value  of  the  seventy-three  defective  trees 
(1225)  is  not  error. 

We  are  also  of  opinion  that  by  the  terms  of 
the  contract  the  appellants  were  bound  to  cut  and 
deliver  on  the*  bank  of  floating  water  100  trees 
every  thirty  days;  thip  to  be  done  regardless  of 
whether  there  was  sufficient  water  to  float  them  to 
a  railroad  or  not.  The  purchase  price  was  not  to  be  paid 
till  the  logs  were  floated  to  a  railroad,  unless  these  appel* 
lants  delayed  the  floating  when  there  was  sufficient  water. 

The  lower  court,  taking  this  view  of  the  contract  fixed 
the  dates  from  which  the  several  deferred  payments  of 
|1,000  each  should  bear  interest.  As  to  these  findings 
there  is  no  error. 

We  are  also  of  opinion  that  there  was  no  fail- 
ure of  title  as  to  the  1,838  trees,  and  the  judgment 
of  the  court  on  this  question  was  for  the  number  of  trees 
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actually  in  existence,  and  those  theretofore  cut  by  appel- 
lants and  embraced  by  the  contract,  at  the  contract  price 
of  ten  dollars  per  tree.  , 

Finding  no  error,  the  judgment  is  aflBrmed. 


Case  98— ACTION  TO  RELIEVE  AGAINST  FORFEITURE— June  8. 

Allison,  Etc.  y.  Cocke's  Executor,  Etc. 
Same  v.  Preston's  Executor,  Etc. 

APPEAL  FBOM  JEFFEBSON  CIBCUIT  C0X7BT,  LAW  AND  EQUITY  DlVISlON. 

1.  ExECUTOBS — ^PowEBS  OF,  Pbiob  TO  Pbobate. — ^An  executory  contract 

for  the  sale  of  land  In  K-entucky  entered  into  by  executors  who 
had  qualified  In  Virginia,  but  who  had  not  caused  the  will  under 
which  they  acted  to  be  probated  in  this  State,  nor  qualified  under 
the  statute  In  this  State,  is  not  void  by  reason  of  such  failure, 
but  may  be  ra^tified  and  become  binding  by  a  fiubsequent  probate 
and  qualification  in  this  State  and  a  tender  of  deeds  pursuant  * 
to  such  contract. 

2.  BxBcuTOBY    Contbacp — Option — ^Fobfeitubb. — ^Au    agreement    en- 

tered into  by  two  parties  whereby  one  binds  himself  to  pur- 
chase land«  from  the  other  at  an  agreed  price,  of  which  5  per 
cent,  was  to  be  made  on  a  certain  date  and  the  residue  of  such 
payment  on  or  before  another  fixed  date,  with  the  stipulation 
that  the  5  per  cent,  was  to  be  forfeited  if  the  purchaser  failed 
to  -pay  the  residue  of  the  cash  payment  on  time,  is  an  execu- 
tory contract  for  the  sale  of  land,  and  the  five  per  cent,  paid 
is  not  a  mere  price  for  an  option  to  buy  nor  Is  it  to  be  deemed 
liquidated  damages  for  breach  of  the  contract. 

3.  Same. — ^A  court  of  equity  will  relieve  against  a  forfeiture  incur- 

red in  such  a  case  lea^dng  the  vendor  to  set  off  against  the 
plaintiffs  claim  his  actual  damages  sustained  by  the  vendee's 
failure  to  comply  with  }iis  agreement. 

HELM  ft  BRUCE  for  the  appellants. 

1.  One  named  as  executor  in  the  will  of  a  Virginia  testator,  giving 

power  of  sale  of  land  in  Kentucky,  has  no  power  to  make  a  valid 
contract  of  sale  thereof,  until  the  will  has  been  probated  and  he 
qualified  in  Kentucky. 

2.  Such  contracts,  made  prior  to  probate  or  qualification,  are  void,  and 
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can  not  be  ratified;  ahd  money  paid  thereunder,  being  withoni 
consideration,  may  be  recovered. 

3.  A  contract  for  the  sale  of  land,  or  a  forfeiture  for  failure  to  com- 

ply, can  not  be  enforced  by  the  vendor  where  he  can  not  tender 
an  unencumbered  title. 

4.  A  pure  forfeiture,  even  in  a  contract  otherwise  valid,  will  not  be 

enforced,  especially  where  the  party  seeking  to  enforce  the  sam^ 
fails  to  tender  performance  on  his  part  at  the  time  mentioned  in 
the  contract 
Citations:'  Gilbert  v.  Bartlett,  9  Bush,  54;  Pryor  v.  Mizner,  79 
Ky.,  232;  Marrett  v.  Babb,  91  Ky.,  93;  Patterson  v.  Cameal,  3 
Mar.,  619;  Rutherford  v.  Clark,  4  Bush,  27;  Genl.  Stats.,  ch. 
39,  art  1,  aecs.  5,  9,  13;  Owen  v.  Cowan's  hrs^  7  B.  M.,  156; 
Shields  v.  Smith,  S.Bueh,  601;  GuUey  v.  Prather,  7  Bush.  167; 
Warfield  v.  Brand,  13  Bush,  77;  Brewer  v.  Crabb,  mans.  op. 
filed  May  4,  1880;  Ballon  v.  Talbott  16  Mass.,  461;  Abbey  v. 
Chase,  6  Bush,  56;  Sheffield  v.  Ladue,  16  Minn..  $88;  s.  c.  10 
Am.  Rep.,  145;  White  v.  Madison,  26  N.  Y.,  122;  Ogden  v.  Ray- 
mond, 22  Conn.,  379;  s.  c.  58  Am.  Dec,  431;  Hopkins  v.  Mehappy. 
11  S.  &  R.  (Pa.),  129;  Bank  v.  Flanders,  4  N.  Hamp.,  239;  Story 
on  Agency  (9th  ed.),  2d4a;  Woodward  v.  Fels,  1  Bush,  162, 
City  of  Louisville  v.  Henning,  1  Bush,  381;  Ray,  ftc,  v.  Bank 
of  Ky.,  3  B.  M.,  514;  Watterman  on  Specific  Performance  of 
Contracts,  sec.  410;  Cleary  v.  Polger,  84  Cal.,  316;  (s.  c.  18  Am. 
St.  Rep.,  187);  Mason  v.  Calitwell,  5  Gillman,  189;  48  Am.  Dec. 
330;  Liggett  v.  Shlra,  16  Atl.  Rep.,  474;  Wills  v.  Mfg.  NaU.  Gas. 
Co.,  18  Atl.,  721;  Ray  v.  W.  P.  Gas  CJo.,  20  Atl.  Rep.,  1066;  Hahn 
V.  Horstman,  12  Bush,  249. 

Same  cx)ui7SEL  fob  appellants  in  a  supplemental  bsief  made  the 
following  additional  citations: 

Railroad  v.  Hopkins,  87  Ky..  613;  M<5Murtry  v.  Railroad,  8i 
Ky.,  465;  Taylor  v.  Whiting,  9  Dana,  401;  Bank  v.  Behan.  91 
Ky.,  462;  Wills  v.  Lewis,  4  Mit«h.,  271;  Lewis  v.  Stafford,  4 
Bibb..  318;  Thompson  on  Contracts,  sees.  28,  117A;  Lawson  on 
Contracts,  sec.  350. 

WILLIAM  MARSHALL  BULLITT  fob  the  exbcutobs  of  Elizabeth 

B.  COCKE,  &C.,  APPELLEES.      (BULLITT  ft  SHEILD  OF  COUNSEL.) 

1.  When  a  contracting  person  attempts  to  bind  himself  in  a  repre- 
sentative capacity,  when,  in  fact,  he  has  no  such  capacity,  he  is 
individually  liable  on  the  contract  itself,  and  the  representative 
words  used  will  be  construed  as  descriptio  personae  only.  First 
National  Bk.  v.  CJollins,  43  Pac.  Rep.,  499;  Pumpelly  v.  Phelps, 
100  Am.  Dec,  463;  Peterson  v.  Homan,  44  Minn.,  166;  Moss  v. 
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Livingston,  4  N.  Y.,  208;  Dewitt  v.  Walton,  9  N.  Y.,  570;  Boy 
V.  Gunn,  1  Denio,  108;  Bush  y.  Cole,  84  Am.  Dec,  843;  Mason  v. 
Caldwell,  48  Am.  Dec.,  330. 

2.  One  who  makes  a  contract  in  the  name  of  another,  claiming  to  be 

authorized  by  him  to  do  so,  is  personally  liable  to  perform  the 
contract  if  he  had  no  authority  to  make  It  for  the  other.  Wells  v. 
Maley,  6  Ky.  Law  Rep.,  853;  Dusenberry  v.  Ellis,  3  Johns.  Cas., 
70;  Palmer  v.  Stephens,  1  Denio,  471;  Sinclair  v.  Field,  8  Cow., 
543;  Richie  v.  Bass,  15  La.  An.,  668;  Keener  v.  Harrod,  2  Md., 
63;  Weare  v.  Grove,  44  N.  H.,  1^6;  Dodd  v.  Bishop,  30  La.  Ann., 
1178;  White  v.  Skinner,  13  Johns.,  307;  Mitchell  v.  Hazen. 
4  Conn.,  495;  Gillaspie  v..  Wesson,  7  Port,  454;  Collins  v.  Allen, 
12  Wend..  a56;  Roberts  v.  Button,  14  Vt.,  195;  -Royce  v.  Allen, 
28  Vt.,   236. 

3.  A  contract  entered  into  without  the  requisite  statutory  power 

from  the  State  is  abortive  and  inieffectlve,  while  the  power  is 
lacking,  but  upon  the  acquieition  of  power  it  may  be  ratified  and  * 
fully  vM^lized  from  the  beginning.  In  short,  every  so-called 
void  contract  may  be  validated  upon  elimination  of  the  vitiating 
element.  Morawetz  on  Private  Corporations,  sec.  651;  Frltts 
V.  Palmer,  132  U.  S.,  282;  Whitney  v.  Wyman,  101  U.  S.,  392; 
-New  Haven,  Ac.,  Co.  v.  Hayden,  107  Mass.,  525;  Goshen  v.  Ston- 
ington,  10  Am.  Dec..  121;  Lewis  v.  McElwain,  16  Ohio,  347; 
Campbell  v.  Young.  9  Bush.  240;  Dorsey  v.  Banks,  55  N.  W.  R., 
574;  Anderson  v.  Santa  Anna,  116  U.  S.,  356;  Graham  v.  Boston, 
Ac,  R.  R.  Co.,  118  U,  S.,  161;  White  Water  Valley  Co,  v.  Vallette. 
21  How.,  414;  Cooley's  Con.  Llm.,  p.738,  et  «cg.  Also  cited  vtnder 
the  general  treatment  of  the  subject  of  void  and  voidable  con- 
tracts: Bennett  v.  Morse,  39  Pac.  Rep.,  5S2;  Raffles  v.  WIckel* 
haus,  2  H.  &  C,  906;  Kyle  v.  Kavanaugh,  103  Mass.,  356;  Central 
Transp.  Co.  v.  Pullman's  Car  Co.,  139  U.  S.,  24;  Oregon  Ry.  Co. 
V.  Oregonian  Ry.  Co.,  130  U.  S.,  1;  Hess  v.  Werts.  4  S.  &  R..  356; 
Crolley  v.  Minneapolis,  ftc.,  Ry.  Co.,  14  Am.  ft  Eng.  R.  R.  Cases, 
47;*  Hickory  Farm  Oil  v.  Buffalo,  ftc,  R.  R.  Co.,  32  Fed.  Rep., 
22;  National  Bank  v.  Matthews,  98  XT.  S.,  621;  Reynolds  v. 
Crawfordsville  Bank.,  112  U.  S.,  405;  Jones  v.  Habersham,  107 
U.  S.,  174;  Leazure  v.  Hillegas,  1  Serg.  &  R.,  313;  Goundle  v. 
Water  Co.,  7  Pa.  St.,  233;  Bone  v.  Canal  Co.,  5  Atl.  Rep.,  751; 
Chicago,  ftc,  R.  R.  Co.  v.  Lewis,  53  Iowa,  101;  Land  Co.  v. 
Bushnell,  11  Neb.,  192;  Barnes  v.  Suddard,  117  111.,  237;  Wright 
V.  Lee,  51  N.  W.  R.,  706;  Foundry  Co.  v.  Augustine,  31  Pac. 
Rep.,  327;  Mill  Co.  v.  Bartlett,  54  N.  W.  R.,  544;  Whitman,  ftc, 
Co.  V.  Strand,  36  Pac,  Rep.,  682;  Edison,  ftc..  Co.  v.  Canadian,  ftc.. 
Co.,  36  Pac.  Rep.,  260;  Kindei  v.  Beck,  ftc.,  Co.,  35  Pac.  Rep., 


Digitized  by 


Google       m 


766  KENTUCKY  REPORTS.  [Vol.  106 


-7- 


Allison,  Ac,  v.  Cocke's  Elxr.,  Ac.    Same  v.  Preston's  Exr.,  Ac 

538;  R.  R.  Co.  v.  Evans,  ft6  Fed.  Rep.,  809;  Thompoon  on  Cor- 
porations, sees.  1,  2;  Holmes'  Common  Law,  chap.  IX. 

4.  If  one  person  assumes  to  bind  another  without  any  precedent 
authority  whatever,  that  other  may  subsequently  adopt  the  con- 
tract and  take  the  benefits  and  liabilities  of  it  Suoh  ratlficatk)n 
relates  back  and  is  equivalent  to  prior  authority.  Lawsan  on 
Contracts,  sec.  172;  Bishop  on  Contracts,  sec.  1108;  Anson  on 
Contracts,  p.  337;  Clark  on  Contract,  p.  719;  Porsythe  v.  Bonta. 
6  Bush,  547;  Starks  v.  Slkes,  8  Gray,  609;  Gulick  v.  Grover,  97 
AxoL.  Dec,  728;  Bank  v.  Sharp,  43  Am.  Dec,  470;  Everett  v.  U. 
S.,  30  Am.  Dec,  684;  Strasser  v.  Conklin,  11  N.  W.  R.,  254; 
Goss  V.  Stevens,  21  N.  W.  R.,  549;  Neshitt  v.  Helser,  49  Mo.,  383; 
Shelden  Co.  v.  Machine  Co..  90  N.  T.,  610;  Clealand  v.  Walker. 
11  Ala.,  1058;  McCracken  v.  San  Francisco,  16  Cal.,  591; 
Despatch  Line  v.  Bellamy  Co.,  12  N.  HL,  205;  Kinsley  v.  Nor- 
ris,  60  N.  H.,  131;  Francis  v.  Kerker.  85  111.,  190;  Wallace  v. 
Lawyer,  90  Ind.,  499;  McDowell  v.  McKenzie,  65  Ga..  630;  Gro- 
gan  V.  San  Francisco,  18  Cal.,  690;  Burgess  v.  Harris,  47  Vt. 
322. 

0.  If  a  married  woman  contraxrts  and  performs  or  tenders  perform- 
aifce  she  may  have  specific  performance  from  the  other.  If 
she  performs,  the  other  party  can  not  even  rescind  the  oontract 
upon  offering  to  restore  to  her  the  consideration,  much  less  can  he 
recover  his  consideration  without  restoring  hers.  Neef  y.  Redmon, 
76  Mo.,  196;  Walker  v,  Owen,  79  Mo.,  563;  Chamberlain  v. 
Rabertson,   31   Iowa,   408;    Ham  v.   Boody,   51  Am.   Dec,   235; 

Richards  v.  Doyle,  36  Ohio  St.,  ;   s.  c  38  Am.  Rep.,  550; 

Logan  V.  Bull,  78  Ky.,  607;  Warwick  v.  Lawrence,  43  N.  J.  Bq.. 
179;  Wilson  v.  Branch,  77  Va.,  65;  Darraugh  v.  Blackford,  84 
Va.,  509;  Waren  v.  Brown,  57  Am.  Dec,  191. 

6.  Appellants  having  insisted  upon  holding  and  exercising  the  right 
to  assert  an  ownership  in  the  property,  and  preventing  the 
Cockes  from  using  such  a  right,  when  the  prospects  for  enor- 
mous profit  were  bright,  can  not  when  the  speculation  has  failed, 
recover  what  they  paid  for  that  privilege.  Mason  v.  Caldwell. 
48  Am.  Dec,  330;  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.,  587; 
Zabriskie  v.  The  C.  C.  &  C.  R.  R.  Co,,  28  How..  381. 
Miscellaneous:  Brinegar  v.  Chaffin,  3  Den.,  108;  Telegraph  Co. 
V.  Adams,  165  U.  S.,  688;  Ballou  v.  Talbott,  16  Mass.,  461; 
Galther  v.  O'Doherty,  11  Ky.  Law  Rep.,  595;  Smith  v.  Cansler, 
83  Ky.,  367;  Church  v.  Mott,  32  Am.  Dec,  613;  Arthur  v.  Broad- 
nax,  37  Am.  Dec,  707;  Bibb  v.  Allen,  149  U.  S.,  4S1;  Taylor  v. 
Patrick,  1  Bibb.,  168;  Rutherford  v.  Clark,  4  Bush,  27;  Cohens 
V.  Virginia,  6  Wheat.,  264,  399. 
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THOMAS  W.   BULLITT  fob  the  same  appelIees..     (BULLITT  & 

SHEILD    OF    COUNSEL.) 

1.  Money  paid  under  the  advke  of  counsel,  with  a  full  knowledge 

of  all  the  facts,  and  after  due  consideration  of  all  the  law  ap- 
p'licable  to  those  facts,  can  not  be  recovered  on  the  ground 
that  the  counsel  have  since  changed  their  mind  as  to  the  appli-  ' 
nation  of  the  law  to  the  facts. ,  Bank  v.  Behan,  ^1  Ky.,  5^2; 
R.  R.  Co.  v.  Hopkins.  87  Ky.,  ei3;  McMurtry  v.  R.  R.  Co.,  84 
Ky.,  465;  Louisville  v.  'Kenning,  1  Bush,  381;  Ray.  et  at,  v.  Bank 
of  Kentucky,  3  B.  M.,  514. 

2.  In  the  absence  of  fraud,  duress,  misrepresentation  or  mistake, 

money  paid  under  a  contract  which  has  been  fully  executed  upon 
both  sides,  -can  not  be  reco-vered,  especially  where  the  party  seek- 
ing to  recover  can  not^restore  to  the  other  the  consideration  or 
replace  the  status  quo.  Bishop  on  Contracts,  sees.  627,  630,  633: 
Cliestnut  V.  Harbaugh,  28  Smith  (Pa.),  473;. Finn  v.  Donohue, 
35  Conn,,  216;  Uhler  v.  Applegate,  2  Casey,  140;  Green  v.  .God- 
frey, 44  Me.,  25;  Shuman  v.  Shuman,  3  Casey.  90;  Kinney  v. 
McDermott,  55  Iowa,  674;  Goughlin  v.  Knpwles,  7  Met,  57;  Cong- 
don  V.  Perry,  13  Gray,  3;  Beaman  v.  Buck,  9  Sm.  &  M.,  207; 
Richards  v.  Allen.  17  M^.,  296;  Bennett  v.  Phillips,  12  Min.,  326; 
Marsh  v.  Wyckoff,  Bosw.,  202;  Clencey  v.  Crane,  2  Dec.  Eq,,  363. 

3.  Upon  the  qualification  of  an  executor,  administrator,  or  executor 

de  son  tort,  his  title  vests  as  of  the  death  of  the  testator;  the 
qualification  relates  back  to  the  testator's  death  and  validates 
all  acts  performed  before  qualification.  7  Am.  &  Eng.  Ency.  of 
Law,  194;  Williams  on  Executors,  363  et  seq.,  486  et  seq.,  557; 
Crosswell  on  Executors,  sees.  614-617;  2  Redfleld  on  Wills,  14  and 
note,  16;  Dearbon  t.  Mathes,  128  Mass.,  194;  Stagg  v.  Green,  47 
Mo.,  500;  Dearman  v.  Maxfleld,  SS  Ark.,  631;  Wall  v.  'Bissell, 
125  U.  S.,  390;  Foster  v.  Bates,  12  M.  ft  W.,  226;  Brown  v.  Lewis. 
9  R.  I.,  497;  Kalckhofl!  v.  Zaehrlaut.  40  Wis.,  427;  Hill  v.  Curtis. 
L.  R.,  1  Eq.,  900,  100;  Hatch  v.  Proctor,  102  Mass.,  351;  Vroom 
y.  Van  Horn,  10  Paige,  549;  Magner  v.  Ryan,  19  Mo.,  196;  Shil- 
laber  t.  Wyman,  15  Mass.,  321;  Andrew  v.  Gallison,  15  Mass.. 
325;  Jewett  v.  Smith.  12  Mass.,  309;  Priest  v.  Watkins,  2  Hill., 
225;  Rattoon  v.  Cuerasker,  8  Johns..  125;  Barnard  v.  Bateman. 
76  Mo.,  414;  Wilson  v.  Wilson,  54  Mo.,  213;  Cook  v.  Cook,  23 
S.  C,  204;  Witt  V.  Elmore,  2  Bail.  L.  R.,  595;  Lamb  v.  Helm.,  56 
Mo.,  431;  Stagg  v.  Stevenson,  68  Mo.,  453;  Howell  v.  Kirk.,  41 
Mo.  App.,  527;  Boeger  v.  Langenberg,  42  Mo.  App.,  12;  Spring 
V.  Parkman,  12  Me.,  127;  Pinkham  v.  Grant,  78  Me.,  158;  Dorsey 
V.  Banks,  55  N.  W.  R.,  574. 
4.  If  a  contract  be  originally  void  for  want  of  legal  contractual 
capacity  in  one  party,  It  may,  upon  the  subsequent  acquisition  of 


Digitized  by 


Google 


768  KENTUCKY   REPORTS. [VoL  106 

Allison,  &c.,  y.  Cocke's  Exr.,  &c.    Same  v.  Preston's  Bxr.,  Ac 

the  lacking  power,  be  affirmed,  renewed,  and  redelivered  by  mu- 
tual consent  and  becomes  perfectly  valid  without  an  actual  physi- 
cal re-execution.  Campbell  v.  Young,  9  Bush,  240;  for  full  dis- 
cussion and  citation  of  authorities,  see  brief  of  William  Marshall 
Bullitt  for  appellees. 

5.  Persons  named  in  a  will  as  executors,  who  sell  real  estate  by 

virtue  of  a  power  conferred  thbreln,  act  not  as  executors,  but  as 
the  donees  of  a  trust  power.  In  short,  they  possess  a  duality  of 
capacity — executors  and  donees  of  a  trust  power.  It  is  in  this 
latter  aspect  that  they  act  with  reference  to  seal  estate.  Crusoe 
V.  Butler,  36  Miss.,  164;  COnklin  v.  Egerton,  21  Wend.,  430; 
Newton  v.  Bronson,  67  Am.  Dec,  89;  Lewis  v.  McFarland,  9 
Cranch,  152;  Clay  v.  Hart,  7  Dana,  1;  Warfleld  v.  Brand,  13 
Bush,  77,  94;  Lindley  v.  O'Reilly.  1  L.  R.  A.,  79;  Brewer  v.  Crabb 
(mans,  opinion,  1880). 

6.  One  holding  an  option  on  real  estate  can  not  demand  that  an 

incumbrance  be  removed  until  he  has  declared  his  intention 
whether  or  not  he  will  take  the  land.  Thompson  v.  Carpenter, 
45  Am.  Dec,  181  and  note;  Tleman  v.  .Rowland,  16  Pa.  St.,  441; 
Gaither  v.  O'Doherty,  11  Ky.  L.  R.,  5»5;  Handly  v.  Tebbeta,  13 
Ky.  Law  Rep.,  280;  Smith  v.  Cansler,  83  Ky.,  367;  Church  v. 
>  Mott,  32  Am.  Dec,  613;  Mason  v.  Caldwell,  48  Am.  Dec,  330. 
Miscellaneous:  Rutherford  v.  Clark,  4  Bush,  83;  Gen.  Stat.,  sec. 
1,  art.  1,  ch.  39;  Pryor  v.  Mizner,  79  Ky.,232;  Shields  v.  Smith,  8 
Bush,  601;  Gen.  Stat.,  sec.  5,  art.  1,  ch.  39;  Sam^  sec.  9;  8 
Am.  &  Eng.  Ency.  of  Law.,  443. 

RANDOLPH  H.   BLAIN  fob   appellees,   freston's   kzbs.      (H.   R. 

KIESTON   OF  COUNSEL.) 

1.  Money  paid  under  mistake  of  law.    L.  R.,  3d.  Ch.  Div.,  351;  Pom- 

eroy's  Eq.,  p.  861;  Underwood  v.  Brockman,  4  Dana,  309;  Ray 
V.  Bank,  3  B.  M.,  610. 

2.  Vendors  bound  individually.    6  Gill  (111),  196,  Mason  v.  Jordan; 

Hood  V.  BarTington,  L.  R.  6  Eq.  Ca.,  217. 

3.  Mutuality.    Ricfhards  v.  Green,  23  N.  J.  Eq.,  536;  Welsh  v.  Whel- 

pley,  62  Mich.,  15;  Wylson  v.  Dunn,  L.  R.  34  Ch.  Div..  569. 

4.  Sufficient  if  vendor  show  title  at  the  hearing.    Kimball  v.  West, 

15  Wall.,  377. 

5.  Right  to  rescind.     Grymes  v.  Sanders,  93  U.  S.,  56;  Murrell  v. 

Goodyear,  1  De  Gex,  F.  &  J.,  431. 

6.  Void  and  voidable  contracts.     Addison  on  Contracts,  92. 

7.  Ratification.     Long  v.  Long,  62  Md.,  71;  Foster  v.  Bates,  10  M. 

&  W.,  226;  Boyer  v.  Arch,  10  Exch.,  333;  Hatch  v.  Procter,  102 
Mass.,  351;  Brown  v.  Lewis,  9  R.  I.,  497. 

8.  Powers  of  executor  before  qualifying.    Wall  v.  Bissell,  125  U.  S. 
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Rep.,  382;  Williams  on  Executors,  269;  Priest  v.  Watkins,  2 
Hill    (N.   Y.).   225. 

9.  Writings  construed  together.    Thayer  v.  Luce,  22  O.  St.,  62. 

10.  Joint  contract.  Story's  Bq.  PI.,  Sec.  169;  Mason  v.  Eldred.  6 
Wall.,  238. 

11.  Implied  dependency.  Langdell's  Ca.  on  Con.,  Sees.  105-6;  War- 
velle  on  Vendors,  p.  123;  Fry  on  Specific  Per.,  p.  732;  Pomeroy/s 
Eq.,  p.   897. 

12.  Objections  must  be  made  known.    Oregg  v.  Von  Phul,  1  Wall., 

274;  Kenninston  y.  Blakie,  121  Mass.,  552;  Gerrish  y.  Norris, 
9  Cu^,  167;  Curtis  v.  Aspinwall,  114  Mass.,  187. 

13.  Precedent  <!onditions  must  be  performed^  McCulloch  v.  Boyd, 
120  Pa.  St.,  552;   Gerrish*  v.  Maher,  70  111.,  140. 

14.  Statute  of  frauds.  Miller's  hrs.  v.  Antle,  4  Bush,  407;  Gill  v. 
Hewett,  7  Bush,  10;  Ide  &  Smith  v.  Stanton,  40  Am.  Dec,  700; 
Lee  V.  Cherry,  4  Am.  St  Rep.,  800;  Rowland  v.  Garman,  1  J. 
J.  Mar.,  76;  Harrow  y.  Johnson,  3  Met,  578. 

15.  Contract  was  executed.  Woodbury  y.  Turner  Day  Mfg.  Co.,  16 
Ky.  Law  Rep.,  570. 

16.  Forfeiture,  penalty,  Ac.    Pollock  on  Prin.  of  Con.,  447. 

17.  Vendee  in  default  can  not  recoYer  from  Yendor  not  in  default 

Wharton's  Law  of  Con.,  vol.  2,  sec.  743;  Waterman  on  Spe.  Per. 
of  Con.,  449;  Bradford  y.  Parkhurst,  31  Am.  St  Rep.,  189; 
Haynes  y.  Hart,  43  Barb.,  58;  Ketcham  y.  EYertson,  7  Am. 
Dec,  3=86;  Tipton  y.  Feltner,  20  N.  Y.,  428;  Clarke  y.  Rochester, 
20  N.  Y.,  627;  Packer  y.  Button,  25  Vt,  193;  Hansbrough  y. 
Peak.   5  Wall.,   497. 

JUDGE  DtjRELLE  deliyebed  the  opinion  of  the  coubt. 

The  records  an  these  appeals  show  that  Mrs.  Elizabeth 
Cocke  was  the  owner  of  about  600  acres  of  land,  and  her 
brother  CoL  Preston  owned  about  320  acres  imme- 
diately adjoining  it,  on  the  Preston-street  road,  south 
of  Louisville.  About  two  years  before  the  contracts  here 
involved  were  made,  Mrs.  Cocke  died,  a  resident  of  Virginia, 
leaving  a  will,  by  which  her  three  sons  were  made  execu- 
tors. Some  six  months  before  the  making  of  the  con- 
tracts, Col.  Preston  died,  a  resident  of  Virginia,  leaving 
a  will,  by  which  his  two  sons  were  appointed  executors. 
All  of  the  devisees  under  both  wills  lived  in  Virginia  or 
Maryland.    Each  will  gave  to  the  executors  the  power  to 
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sell  tbe  land  in  Kentucky,  for  the  purpose  of  paying  debts 
and  of  making  distribution  of  tbe  proceeds.  For  some  time 
previous  to  tbe  makii^g  of  tbe  contracts,  tbe  Cocke  execu- 
tors bad  made  efforts  to  sell  tbe  land  in  tbeir  bands,  and 
bad  given  a  number  of  successive  options  tbereon  to  agents 
wbo  were  endeavoring  to  effect  sales.  Tbe  Preston  exe- 
cutors bad  also  given  options  to  tbe  Cocke  executors,  it 
being  supposed  tbat  tbe  two  tracts  lying  together  could  be 
sold  as  one  tract  to  better  .advantage.  Prior  to  tbe  mak- 
ing of  tbe  contracts,  tbe  Cockes,  controlling  tbe  sale  of  botb 
tracts,  had  been  considering  a  scheme  to  sell  the  land 
i  through  a  projected  land  and  improvement  company,  but 
tbe  corporation  was  never  formed,  and  little  or  no  progress 
appears  to  have  been  made  in  putting  tbe  scheme  into  oper- 
ation, except  that  some  persons  had  verbally  agreed  to  take 
stock  in  tbe  corporation  when  formed.  Tbe  agent  of  tbe 
Cocke  executors  in  Louisville  was  Mr.  John  A.  Stratton, 
and  appellant  Fawcett  was  acting  with  him  in  the  effort  to 
dispose  of  thq  land. 

With  a  view  of  effecting  a  sale  of  tbe  land 
through  a  syndicate,  appellants  Fawcett  and  Allison 
arranged  a  meeting  with  the  executors  of  both  wills,  at 
Richmond,  Va.,  on  February  12,  1891.  After  considerable 
negotiations  as  to  the  price  to  be  paid  for  tbe  land,  an 
agreement  was  finally  reached;  the  Preston  executors  be- 
ing induced  to  agree  to  the  price  fixed  upon  by  a  side  agree- 
ment of  tbe  Cocke  executors  to  pay  them  l|2,500  for  mak- 
ing the  contract.  The  contracts,  which  were  written  upon 
the  same  paper, — ^the  Cocke  contract  being  first,  and  re- 
ferred to  in  the  Preston  contract, — are  as  follows: 

"This  agreement,  made  this  12tb  day  of  February,  1891, 
between  F,  H.  Allison  and  J.  C.  Fawcett,  of  Louisville,  Ken 
tucky,  parties  of  the  first  part,  and  T.  P.  L.  Cocke,  Edmund 
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R  Cocke,  and  Prestoa  Cocke,  executors  of  Mrs.  Eliza  K. 
Ooclie,  deceased  of  the  State  of  Virginia,  parties  of  the 
second  part,  witness  as  follows,  to  wit: 

The  said  Allison  &  Fawcett  hereby  agree  to  pur- 
chase from  said  Cocke's  executors  the  following 
real  estate,  located  in  the  county  of  Jefferson, 
Kentucky,  to  wit,  a  tract  of  land  containing  609 
acres,  more  or  less,  bounded  on  the  south  byBickel's 
lane,  on  the  west  by  the  Preston  street  turnpike,  on  the 
east  by  the  Poplar  Level  road,  and  on  the  north  by 'a  line 
common  to  Cocke  and  Preston,  which  was  established  by 
dqed  of  partition  between  said  Cocke  and  Preston  dated 
May,  1836,  by  deed  recorded  in  the  Jefferson  county  clerk's 
office,  Kentucky,  D.  B.  S.  S.,  p.  494,  except  3,724  acres  sold 
to  H.  Bickel,  by  deed  of  February  14,  1873,  for  the  sum  of 
two  hundred  and  fifty  thousand  dollars  (|250,000),  to  be 
paid  as  follows,  one-fourth  cash,  and  the  balance  on  or  be- 
fore one,  two,  and  three  years,  with  interest  at  six  per  cent, 
per  annum  from  date  till  paid;  said  deferred  payments  to 
be  secured  by  deed  of  trust  on  said  land.  The  said  Alii-' 
son  &  Fawcett  hereby  agree  to  pay  five  per  cent, 
of  said  cash  payment,  said  five  per  cent,  amounting 
to  the  sum  of  twelve  thousand  five  hundred  dollars,  on  or 
before  the  first  day  of  March,  1891;  and  they  agree  further 
to  pay  the  residue  of  said  cash  payment,  with  six  per 
cent,  interest  thereon  from  date  till  paid,  on  or  before  the 
first  day  of  May,  1891. 

"The  said  Allison  &  Fawcett  hereby  also  agree 
that,  in  the  event  that  they  do  not  pay  the  resi 
due  of  said  cash  payment  by  May  1,  1891,  then  said  sum 
of  twelve  thousand  five  hundred  dollars,  paid  by  them  on 
or  before  the  first  day  of  March,  1891,  shall  be  wholly  for- 
feited to  said  Cocke's  executors,  without  recourse  on  the 
part  of  said  Allison  &  Fawcett. 
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"And  said  Cocke's  executors  hereby  agree  that, 
in  the  event  tha/t  the  residue  of  said  .  cash  pay- 
ment is  paid  on  or  before  May  1,  1§91,  and  the 
notes  for  the  deferred  payments  and  said  deed  of  trust  are 
executed  and  delivered  to  them,  then  they  will  convey  said 
tract  of  land  to  Allison  &  Fawcett,  or  their  assigns,  by  good 
and  suflQcient  deed  of  conveyance,  with  general  warranty. 

"It  is  further  agreed  by  said  parties  of  the  first  and  sec- 
ond parts  that,  in  the  ev-ent  that  the  residue  of  said  cash 
payment  is  not  paid  on  or  before  May  1, 1891,  then  this  con- 
tract to  be  null  and  void  and'  of  no  effect,  except  as  to 
the  payment  of  the  said  twelve  thousand  five  hundred  dol- 
lars to  said  Cocke's  executors  by  said  Allison  &  Fawcett. 
Witness  the  following  signatures:  [Signed]  F.  H.  Alli- 
son. J.  C.  Fawcett.  Edmund  R.  Cocke,  Preston  Cocke, 
Executors  of  Mrs.  Elizabeth  R.  Cocke.  T.  P.  L.  Cocke,  by 
Preston  Cocke.'' 

"We,  F.  H.  Allison  -and  J.  C.  Fawcett,  hereby  agree  to 
purchase  the  land  belonging  to  the  estate  of  J.  T.  L.  Pres- 
ton, deceased,  adjoining  the  Cocke  land  on  the  north,  con- 
taining three  hundred  and  twenty  acres,  more  or  less,  for 
the  sum  of  one  hundred  and  sixty  thousand  dollars  (f  160,- 
000),  payable  in  the  same  manner  as  the  purchase  price  of 
said  Cooke's  land. 

"And  we  also  agree  to  make  a  deposit  of  five  per  cent, 
on  said  purchase  price  before  the  first  day  of  March.  1891, 
which  IS  to  be  wholly  forfeited  to  said  J.  T.  L.  Preston's 
estate  in  the  event  that  the  residue  of  said  cash  payment 
is  not  paid  on  or  before  May  1,  1891. 

"And  we,  T.  L.  Preston  and  Herbert  R.  Preston,  execu- 
tors of  said  J.  T.  L.  Preston,  deceased,  hereby  agree  to 
convey  said  property  in  accordance  with  the  provisions  of 
the  above  contracts  for  the  conveyance  of  said  Cocke's  land. 
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"And  all  of  said  parties  hereby  agree  that  all  the  provis- 
ions in  the  above  contract  with  said  Cockes  shall  be  treat- 
ed and  considered  as  a  part  of  this  contract,  except  as  to 
the  area  of  tract  sold  and  amount  of  purchase  money  to  be 
paid.     Witness  the  following  signatures: 

'T.  L.  Preston  and  Herbert  R.  Preston,  Executors  of  eT. 
T.  L,  Preston.  Witness  as  to  Herbert  R.  Preston:  Luke 
Boyd." 

Before  the  date  at  which  the  five  per  cent,  cash  payments 
were  to  be  made,  one  of  the  Preston  executors  wrote  Mr. 
Helm  Bruce  to  employ  him  to  represent  the  estate  in  the 
settlement  of  the  matter,  informing  him  at  the  same  time 
that  the  Preston  will  had  not  been  probated  nor  the  execu- 
tors qualified  in  this  State.  Mr.  Bruce  replied  t^at  he 
had  been  employed  by  Fawcett  on  behalf  of  the  other  side; 
that  his  clients  would  be  ready  to  pay  the  money,  but  ex- 
pected the  will  to  be  probated  and  the  executors  qualified 
before  payment  was  made,  referring  to  the  statute  in  that 
behalf;  and  suggesting  that  appellants  were  willing  to  pay 
the  money  to  his  (Bruce's)  firm  as  trustees,  to  be  paid  over 
when  the  will  was  probated  and  the  executors  had  quali- 
fied, or  that  the  time  of  making  the  payment  might  be  ex- 
tended until  the  probate  and  qualification. 

The  payment  of  |12,500  to  the  Cocke  executors  was  made 
to  Stratton,  as  their  agent,  on  February  28,  1891,  and 
f8,000  was  paid  to  Helm  Bruce  as  trustee,  to  be  paid  over  to 
the  Prestons  when  the  Preston  will  should  be  probated  and 
the  executors  qualified.  The  Cocke  will  had-  been 
already  probated,  though  the  executors  ^bad  not 
qualified  in  this  State.  Some  question  is  made  of 
whether  the  latter  faet  was  known  to  appellants,  but 
Tire  do  not  regard  that  as  very  material.  They  did  qualify 
on  March  23,  1891,  and  the  Preston  executors  probated 
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their  will  and  qualified  on  April  1st,  when  Bruce  paid  oyer 
to  them  the  f8,000  held  by  him  as  trustee.  A  deed  was 
prepared  for  the  Cockes  by  their  agent,  Stratton,  the  form 
of  which  was  objected  to  by  them,  and  by  mutual  consent, 
at  whose  suggestion  is  immaterial,  deeds  were  prepared  for 
both  the  Cockes  and  the  Prestons  by  appellants'  attorneys, 
and  forwarded  to  Virginia.  On  May  1st,  ,the  remainder  of 
the  cash  payments  was  to  be  paid, — f50,000  to  the  Cockes 
and  132,000  to  the  Prestons.  The  Preston  deed  had  gone 
astr$iy  in  the  mail,  and  the  time  for  its  tender  was  extend- 
ed to  June  1st.  The  Cocke  deed  was  tendered  on  that 
date,  and  refused  by  appellants;  the  ground  of  refusal  be- 
ing stated  to  be  that  there  was  a  mortgage  of  f  12,000  upon 
about  100  acres  of  the  tract  lying  next  to  the  pike,  due 
about  eighteen  months  thereafter,  and  with  no  privilege  of 
payment  before  maturity.  The  Cocke  executors  thereupon 
declared  the  whole  transaction  closed,  declared  a  forfeiture 
of  the  112^500  previously  paid,  and,  in  order  to  effect  a  sale 
to  other  parties,  gave  an  option  upon  the  land  to  others. 
The  Prestons  did  not  make  tender  of  their  deed  until  Au- 
gust 11th,  when  they  offered  to  waive  the  forfeiture  if  ap- 
pellants would  immediately  pay  the  remainder  of  the  cash 
payment  on  the  purchase  price. 

It  is  unnecessary  to  go  over  the  discussions  with  regard 
to  the  mortgage  upon  the  Cocke  property,  or  the  evidence 
in  regard  to  it,  further  than  to  say  that  it  is  perfectly  evi- 
dent that  the  existence  of  this  mortgage  lyas  not  the  real 
reason  for  appellant's  failure  to  complete  their  cash  pay- 
ment, and  had  no  effect  whatever  upon  their  action  in  this 
behalf.  The  reason  they  declined  to  make  the  payment 
was  their  inability  to  raise  the  money.  The  existence  of 
the  mortgage  was  a  mere  excuse,  offered  by  them  at  the 
time,  and  which,  under  the  circumstances  of  this  case,  we 
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do  not  consider  a  valid  one.  The  mortgage  seems  to  have 
been  discussed  prior  to  that  date,  was  known  to  appellants, 
who  made  no  objection,  and,  had  they  been  in  any  position 
to  comply  with  the  contract  on  May  1st,  was  rather  an 
advantage  to  them.  At  all  events,  it  was  not  regarded 
by  them  as  an  objection,  and  we  think  they  had  waived 
whatever  ^excuse  its  existence  might  have  otherwise  af- 
forded,  . 

There  was  some  attempted  negotiation  looking  to  an  ad- 
justment of  the  controversies  between  appellants  and 
appellees,  which  resulted  in  nothing.  Appellants  then 
brought  these  two  suits,  alleging,  in  substance,  that  the 
Cockes  were  not  able  to  make  a  clear  title;  that  appellants 
could  not  use  the  property  with  the  mortgage  upon  it;  and 
that  the  Cockes  had  no  right  to  insist  on  the  perform- 
ance of  the  contract,  or  to  forfeit  the  sum  already  paid, 
when  they  could  not  themselves  comply.  As  to  the  Pres- 
tons,  it  was  claimed  that  the  purchase  of  both  of  the  tracts 
was  practically  one  transaction,  their  property  not  being 
available  without  the  Cocke  property,  and  that  it  would 
be  inequitable  to  permit  the  Prestons  to  forfeit  the  f 8,000 
paid  them  on  the  supposition  that  both  tracts  could  be  ac- 
quired, when  it  proved  impossible  to  obtain  a  clear  title 
to  the  Cocke  property.  As  we  have  said,  we  do  not  regard 
this  contention  as  tenable. 

The  main  contention  is  that  the  contracts  for  the  sale 
of  Kentucky  lands  were  made,  and  purported  to  be  made, 
solely  by  virtue  of  powers  of  sale  to  appellees  as  executors, 
— ^in  one  case  under  a  will  which  had  never  been  probated 
in  Kentucky,  and  in  both  cases  under  wills  as  executors  of 
which  they  had  not  qualified  in  Kentucky;  that  the  con- 
tracts were  absolutely  void,  and  not  susceptible  of  ratifi- 
cation, and  the  money  paid  on  them  was  paid  without 
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consideration,  and  should  be  returned.  It  is  further  con- 
tended that  the  retention  of  the  f20,500  was  a  plain  and 
simple  forfeiture,  whereby  appellees  seek  to  regain  this 
large  sum  of  money  for  which  nothing  was  given. 

The  learned  chancellor  below,  in  a  brief  opinion,  held  that 
the  contract  was  fully  executed,  without  fraud,  misrepre 
sentation,  duress,  or  mistake  of  law  or  fact,  and  was  unim- 
peachable. He  further  held  that  "it  was  not  necessary  to 
a  valid  execution  of  the  powers  under  the  wills  that  the 
persons  named  as  executors,  who  were  also  donees  of  the 
powers,  should  qualify  as  executors  in  Kentucky,  but  that 
they  possessed  a  duality  of  capacity, — executors  and  don- 
ees of  the  trust  power;  and,  while  it  was  necessary  to  a 
valid  performance  of  any  of  their  executorial  duties  in 
Kentucky  that  they  should  qualify,  it  was  not  so  as  to  the 
trust  powei*. 

Were  the  contracts  void  for  want  of  capacity  to  their 
execution,  or  were  they  merely  void«tble,  so  that  the  sub- 
sequent acquirement  of  capacity  related  back  to  and  valid- 
ated their  original  execution,  if  they  were  not  repudiated 
in  the  meantime?  We  shall  consider  this  question  with- 
out reference  to  the  proposition  that,  under  the  wills  in 
question,  the  executors  possessed  a  duality  of  capacity 
which  enabled  them,  as  donees  of  the  power,  to  enter  into 
a  valid  contract  for  the  sale  of  the  lands,  without  qualifi- 
cation as  executors  in  Kentucky. 

It  is  conceded  that,  at  common  law,  the  person 
named  in  the  will  as  executor  ^as  considered  to 
derive  his  power  from  the  will,  and  not  from  tlie  order  of 
probate,  which  was  deemed  merely  to  be  conclusive  evi- 
dence of  his  authority,  but  not  its  source.  If  he  acted 
in  an  executorial  capacity,  and  the  will  was  subsequently 
probated,  the  probate  was  conclusive  evidence,  his  preced- 
ent act  as  executor  was  valid. 
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As  said  in  Gilbert  y.  Bartlett,  9  Busd,  54,  (under  the  Re- 
vised Statutes): 

"At  common  law,  the  powers  of  an  executor  were 
derived  from  his  appointment  by  the  devisor  and 
not  from  the  probate  of  the  will.  Almost  any  act  be- 
longing to  such  an  oflQce  could  be  exercised  by  the  exe- 
cutor before  the  probate,  except  to  sue  and  defend/' 

The  Kentucky  Statutes  have,  from  time  to  time, 
made  changes  in  the  common  law  as  to  executors, 
though  it  seems  clear,  under  the  Revised  Statutes, 
the  executor  was  regarded  as  deriving  his  power  from  the 
will.    Gteneraf  Statutes,  c.  39,  section  1,  provided: 

"The  person  named  in  a  will  as  executor  of  it 
shall  not  act  as  such  to  any  extent  until  the  will, 
or  an  authenticated  copy  of  it,  is  admitted  to  rec- 
ord, and  he  has  executed  bond  and  taken  the  oaith 
required  by  law,  in  the  court  in  which  the  record  is  made; 
but  he  may  provide  for  the  burial  of  the  testator,  pay  the 
reasonable  funeral  expenses,  and  take  care  of  and  pre- 
serve the  estate."  - 

The  words  "to  any  extent"  were  here  first  inserted  into 
the  statute. 

It    is    claimed    that    this    provision    of    the    statute 
makes   every   act    of   an   executor   for    which   he    would 
be-    responsible*    on     his     executorial     bond     absolutely' 
void     and     incapable     of     ratification,     if    done     before 
probate  and  qualification. 

Pryor  v.  Mizner,  79  Ky.,  282,  cited  by  appellants, 
and  Marrett  v.  Babb's  Ex'r,  91  Ky.,  93,  [15  S. 
VJ,,  4],  do  not  sustain  this  proposition.  The  for- 
mer case  was  as  to  the  right  of  an  executor  to  appeal 
from  a  judgment  refusing  probate  of  the  will  under  which 
he  was  appointed,  ai>d  it  was  held  that  he  had  such  inter- 
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est  as  gave  him,  the  right.  The  only  question  decided  In 
the  latter  case  was  that  qualification  as  executor  in  a  sis- 
ter State  did  not  authorize  the  executor  to  administer  as- 
sets here  or  act  in  our  courts  as  such  representative. 

Nor  does  the  case  of  Rutherford  v.  Clark,  4 
Bush,  27,  seem  to  us  to  settle  the  question.  In  that  case  a 
foreign  administrator  made  a  contract  of  sale  of  lands  In 
Kentucky,  agreeing  to  convey  the  legal  title  whenever  he 
should  satisfy  the  vendees  that  the  sale  was  necessary 
for  the  payment  of  debts.  Ten  years  later,  after  probate 
and  qualification  in  Kentucky,  he  conveyed  the  land.  A 
suit  was  brought  to  set  aside  this  conveyance,  on  the 
ground  that  the  sale  was  not  made  for  debt^  and  icas 
made  by  a  fraudulent  combination  with  the  vendees.  The 
sale  was  set  aside  upon  the  ground  that  the  consideration 
was  so  glaringly  inadequate  as  to  amount  to  constructive 
fraud.  The  court  there  said,  it  ii^  true,  that  the  executory 
pontpact  of  sale  was  void  for  want  of  authority  to  sell  the 
land  in  Kentucky,  "and,  as  a  void  sale  could  not  be  con- 
firmed, the  conveyance  was  the  first  and  only  valid  sale; 
and  not  only  the  possession,  but  the  adequacy  of  the  con- 
sideration, must  be  tested  by  that  as  the  only  contract 
of  sale  which  jmssed  any  right,  or  can  be  judicially  recog- 
nized for  any  purpose."  But  in  that  case  the  sole  author- 
*  ity  of  the  administrator  was  by  reason  of  his  appointment 
as  such  in  another  State.  The  decedent's  will  had  not 
been  probated  in  Kentucky.  His  power  to  sell  depended 
solely  upon  the  failure  of  personal  assets  to  pay  debts, 
and  was  held  to  be  a  peremptory,  and  in  no  sense  a  discre- 
tionary power.  Whether  any  attempt  at  ratification  of 
the  original  contract  was  made  before  the  probate,  and 
while  the  administrator's  incapacity  to  act  in  Kentucky 
continued,  does  not  appear.    The  sale  was  abortive,  not 


Digitized  by 


Google 


Vol.  106] JANUABY  TERM,  189&. 779 

Amson,  Ac,  V.  Cocke's  Exr.,  &c.    Same  v.  Preston's  Bxr.,  &c 

only  because  of  a  failure  to  probate  the  will  and  qualify 
in  Kentucky,  but  also  because  of  the  non-existence  of  the 
facts  necessary  to  authorize  a  sale  at  all.  It  may  be  that 
the  record  presented  an  attempted  ratification.  But,  be 
that  as  it  may,  the  question  presented  was  as  to  the  valid- 
ity of  the  deed.  That  alone  was  under  consideration. 
And  as  said  by  Chief  Justice  Marshall  in  Cohens  v.  Vir- 
ginia, 6  Wheat,  264: 

"It  is  a  maxim,  not  to  be  disregarded,  that  gen- 
eral expressions,  in  every  opinion,  are  to'  be  taken 
in  connection  with  the  case  in  which  those  ex- 
pressions are  used.  If  they  go  beyond  the  case,  they  may 
be  respected,  but  ought  not  to  control  the  judgment  in  a 
subsequent  suit,  when  the  very  point  is  presented  for  decir 
flion." 

Assuming  that  the  Kentucliy  statute,  by  its  require- 
ment of  a  bond  from  an  executor  or  administrator  with  the 
will  annexed  to  well  and  truly  administer,  not  only  the 
goods,  chattel^,  credits,  and  effects  that  may  come  to 
his  hands,  but  also  "the  proceeds  of  any  sale,  and  the 
rents  and  profits  of  any  estate,  which  may  come  to  his 
hands,  or  any  one  for  him,  by  color  of  his  oflQce,  which  the 
will  empowers  him  to  sM^^  etc.,  converts  a  power  of  sale, 
such  as  those  under  which  appellees  in  these  cases  acted, 
into  a  strictly  executorial  power,  we  are  still  of  opinion 
that  the  statute  forbidding  an  executor  to  act  as  su-ch, 
untif  after  probate  and  qualification,  does  not  abrogate 
what  we  conceive  to  be  the  general  rule,  that  a  subsequent 
probate  and  qualification  will  relate  back  to  and  validate 
acts  done  prior  to  the  qualification,  "which  came  within 
the  scope  of  rightful  executors'  or  administrators'  author- 
ity, and  which  were  in  their  nature  benefiting  to  the  es- 
tate, or,  at  least,  such  as  other  persons  had  no  reason  to 
complain  of."    7  Am.  &  Eng.  Enc.  Law,  tit.     "Executors." 
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In  Williams  on  Executors,  p.  557,  the  rule  is  thus  stated: 

**So  where  goods  have  been  sold  after  the  death  of  the  in- 
testate, and  before  the  grant  of  letters  of  administration^ 
avowedly  on  account  of  the  estate  of  the  intestate,  by  one 
who  had  been  his  agent,  it  was  held  that  the  administrator 
might  ratify  the  sale  and  recover  the  price  from  the  vendee 
in  assumpsit  for  goods  sold  and  delivered;  and  accordingly 
it  should  seem  that  whenever  any  one,  acting  on  behalf  of 
the  intestate's  estate,  and  not  on  his  own  account,  makes 
a  contract  with  another  before  any  grant  of  administra- 
tion, the  administration  will  have  relation  back,  in  order 
not  to  lose  the  benefit  of  the  contract,  so  the  administrator 
may  sue  upon  it  as  made  to  himself." 

In  Hatch  v^  Proctor,  102  Mass.  351,  the  court  said: 

"By  the  law  of  this  State,  as  laid  down  by  Hoar,  J.,  in  Al- 
Tord  V.  Marsh,  12  Allen,  603,  the  letters  of  administration, 
by  operation  of  law,  make  valid  all  acts  of  the  administra- 
tor in  settlement  of  the  estate  from  the  time  of  the  death. 
They  become,  by  relation,  lawful  acts  of  administration, 
for  which  he  must  account.  And  this  liability  to  acconnt 
involves  a  validity  in  his  acts  which  is  a  protection  to  those 
who  have  dealt  with  him." 

In  Vroom  v.  Van  Home,  10  Paige,  549,  [42  Am.  Dec, 
94],  Chancellor  Walworth  says: 

"The  grant  of  administration  has  relation  to  the 
death  of  the  intestate,  and  it  legalizes  all  inter 
mediate    acts    of    the    administrator." 

It  has  even  been  held  that  probate  and  qualification  be- 
fore judgment  would  validate  the  institution  and  prosecu- 
tion of  a  suit.     Dearborn  v.  Mathes,  128  Mass.,  194. 

It  is  hardly  necessary  to  multiply  authorities  np- 
on  this  subject.  Under  statutes  similar  in  effect 
to     ours,     the     doctrine     has     been     laid     down    that, 
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while  the  executor's  powers  before  qualification  are 
limited  to  the  burial  of  the  testator  and  the  preservation 
of  his  estate,  nevertheless  his  acts,  within  the  proper  scope 
of  executorial  authority,  will  be  legalized  by  relation  back, 
upon  subsequent  probate  £^nd  qualification.  This  seems 
to  be  the  rule  in  Missouri,  Arkansas;  Indiana,  Maine, 
and  Iowa.  The  underlying  reason  would  seem  to 
be  that  such  statutory  provisions  are  for  the  benefit  of  the 
estate  of  the  decedent;  and,  while  the  other  contracting 
party  to  such  a  contract  might,  before  qualification  of  the 
executor,  repudiate  the  contract,  lack  of  qualification  at 
the  date  of  the  contract  affords  no  ground  for  such  repudi- 
ation, if  the  qualification  takes  place  before  performance  is 
demanded. 

We    conclude,     therefore,     that    the     contracts     were 
valid    during    the    month    of    April,    1891,    and     ^ere' 
undoubtedly   so    regarded   and    treated   by   both    parties 
thereto;  appellants  claiming  the  right  to  control  the  land 
and  appellees  recognizing  their  right  to  do  so. 

The  next  question  necessary  to  be  decided  is  whether 
the  contracts  for  the  sale  of  land  were  mere  options. 

It  is  most  earnestly  contended  on  behalf  of  appellees  that 
while,  in  form,  contracts  for  the  sale  of  the  land,  they 
were  in  reality  mere  options,  and  that  the  provis- 
ion for  the  forfeiture  of  the  five  per  <!ent.  cash  payments 
was  merely  a  mode  of  expressing  the  consideration  agreed 
to  be  paid  for  an  option  for  the  purchase  of  the  property 
from  February  12th  to  May  1st,  which  was  to  be  treated 
as  a  part  of  the  purchase-money  in  case  appellants  elected 
to  take  advantage  of  their  option. 

In  our  opinion,  all  the  circumstances  of  the  ease 
combine  to  show  that  such  was  not  the  intention. 
Undoubtedly,    appellants    did    not    expect    to    put    up 
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all  the  money  themselves.  But  it  is  equally  be- 
yond doubt  that  they  believed  their  arrangements 
to  raise  the  money  were  certain  to  be  successful, 
and  that  they  were  buying  the  property,  and  not  paying 
f20,500  for  a  mere  option  to  buy,  given  for  a  little  over 
two  months  and  a  half.  This  view  is  strengthened  by  the 
fact  that  the  vendors  had  given  numerous  options  pre- 
vious to  this  transaction,  without  any  payment  therefor, 
for  as  high  as  four  months  at  a  time,  without  any  consid- 
eration except  the  hope  of  eflfecting  a  sale  of  the  property. 
The  language  of  the  contracts  is  not  apt  for  the  creation  of 
an  option.  It  is  apt — and  it  was  drawn  under  the  super- 
vision of  men  skilled  in  the  law — ^to  express  a  contract  for 
the  sale  of  land.  Circumstances  far  stronger  than  any 
shown  by  appellees  should  appear  to  justify  us  in  wrest- 
ing the  language  from  its  natural  and  obvious  meaning. 

It  remains  to  be  considered  whether  the  forfeiture  clause 
is  such  a  forfeiture  as  equity  will  relieve  against.  The 
general  rule  seems  to  be  conceded  that  equity  will  not 
enforce  a  forfeiture,  but  will  relieve  against  it.  But  it 
is  insisted  that  these  contracts  were  fully  executed  on 
both  sides;  that  the  appellants  received  and  retained  the 
consideration  for  the  five  per  cent,  cash  payments;  that 
il  is  impossible  for  them  to  return  the  consideration  or 
restore  the  status  quo;  and,  under  such  circumstances, 
money  paid,  even  under  a  void  contract,  can  not  be  re- 
covered. 

In  the  application  of  the  authorities  cited  and 
the  argument  adduced  to  the  cases  at  bar  there  seems 
to  be  some  confusion.  Had  these  been  options,  it  may  be 
conceded  that,  though  the  price  paid  for  them  was  exces- 
sive, the  contract  for  the  option  being  separable  from  the 
other  contract,  the  money  paid  could  not  be  recovered. 
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But  having  reached  the  conclasion  that  these  were  not 
mere  contracts  for  aptions,  setting  forth  the  terms  upon 
which  the  options  might  be  exercised,  but  contracts  for 
sales  of  land,  did  the  declaration  of  a  forfeiture  separate 
that  part  of  the  contract  from  the  remainder? 

We  have  executory  contracts  for  the  sale  of 
lands  providing  for  a  small  cash  payment,  which 
was  to  be  forfeited  for  non-compliance  with  the 
other  provisions  of  the  contracts.  This  provision  of 
forfeiture,  and  that  the  contract  should  be  void  for 
non-payment  of  the  remainder  of  the  cash  payment 
agreed  upon,  was  not,  in  our  view,  inserted  for  the 
benefit  of  appellants,  but  for  that  of  appellees.  Appel- 
lants could  not  take  advantage  of  it.  To  hold  that  they 
could  do  so  would  be  to  authorize  them  to  take  advantage 
of  their  own  wrong,  and,  by  failing  to  comply  with  one 
provision  of  the  contract  they  had  executed,  release  them- 
selves from  the  remaining  provisions.  On  the  oth^r  hand, 
appellees  had  the  right  either  to  sue  for  the  enforce- 
ment of  the  contract,  or  to  declare  it  a^nulled  for  non- 
performance. Appellees,  having  this  right  secured  to 
them  to  declare  the  contract  at  an  end,  availed  themselves 
of  their  privilege.  That  they  did  so  made  the  payment 
none  the  less  a  payment  upon  the  original  contract,  and 
none  the  less  a  penalty,  unless  it  can  be  construed  to  be 
an  amount  fixed  as  liquidated  damages.  It  did  not  change 
the  original  contracts  into  mere  executed  contracts  for 
options. 

Wlienever  the  conclusion  is  reached  that  these 
contracts  were  not  options,  but  contracts  for  sale,  with 
provisions  for  the  forfeiture  of  the  first  payment  for  failure 
to  make  subsequent  payments,  the  contention  of  appellees 
that  they  were  executed  contracts  must  fail;  for,  other- 
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)vise,  the  power  of  a  court  of  equity  to  relieve  against  a 
forfeiture  would  be  made  to  depend  upon  the  situ*  of  the 
thing  forfeited,  and,  if  the  penalty  had  already  been  paid 
when  the  forfeiture  was  declared,  no  relief  could  be  afford- 
ed.  The  cases,  therefore,  cited  upon  this  question  can- 
not apply. 

Was  this  a  forfeiture,  or  was  it  an  agreement  for  liqui- 
dated damages?  The  contract  itself  expressly  denomin- 
ates it  a  forfeiture.  It  is  true  that  "the  words  'liquidated 
damages'  or  'penalty'  are  not  conclusive  as  to  the  char- 
acter of  the  sum  stipulated  to  be  paid,  which  must  be  de- 
termined from  the  matter  of  the  agreement."  (Pollock  on 
l>rin.  of  Con.,  447.) 

As  stated  in  Sedgwick  on  Damages,  (p.  250,  n.):  "First, 
the  language  of  the  agreement  is  not  conclusive;  sec- 
ond, the  court  endeavors  to  get  at  the  true  intent 
of  the  parties;  third,  it  seeks  to  do  justice  between  them." 
In  following  these  canons  of  construction,  it  very  fre- 
quently occurs  that  a  stipulation  for  liquidated  damages 
is  held  to  be  a  penalty;  and,  on  the  other  hand,  it  is  not 
often  that  a  stipulation  for  a  penalty  or  a  forfeiture  is 
construed  by  the  courts  to  be  one  for  liquidated  damages, 
for  the  reason  that,  as  a  rule,  such  stipulation,  being  in- 
serted at  the  suggestion  of  the  party  to  be  benefited  there- 
by, is  expressed  in  language  effective  to  make  the  stipula- 
tion operate  for  his  benefit,  so  lar  as  language  can  be  made 
to  do  so.  After  careful  consideration  of  the  terms  of  these 
contracts,  we  are  of  opinion  that  the  true  intent  of  the  part- 
ies was  stated  by  the  language  used,  and  that  the  part  of 
the  cash  pa^nnent  first  to  be  paid  over  was  agreed  to  be  and 
was  a  penalty  for  the  non-payment  of  the  second.  The 
amount  fixed,  the  circumstances,  and  the  language  used  all 
point  to  this  conclusion. 
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Upon  this  question  the  case  of  Woodbury  v.  Tur- 
ner, Day  &  Woolworth  Mfg.  Co.,  96  Ky.,  461,  [29 
S.  W.,  ,295],  is  relied  on  by  appellees.  In  that 
case  an  effort  was  made  to  effect  the  purchase  of  all  the 
az-handle  factories  in  this  country,  and  combine  them  all 
in  one  concern.  A  contract  was  made  for  the  purchase 
of  appellee's  plant.  Twenty-five  thousand  dollars  was  de- 
posited with  a  trust  company  as  a  guaranty  for  the  per- 
formance of  the  contract  by  the  purchaser,  and  it  was  pro- 
vided that,  in  the  event  of  his  failure  to  complete  the  con- 
tract, that  sum  was  to  be  paid  by  the  trust  company  to 
the  vendor,  *'by  whom  it  is  to  be  received  in  full  satisfac- 
tion of  all  claims  against  said  party  of  the  second  part,  or 
his  assigns  for  any  damages  arising  fiiom  such  breach  of 
contract,"  with  a  proviso  that,  in  the  event  of  the  com- 
pletion of  the  contract,  it  was  to  be  deducted  from  the 
purchase-money  agreed  to  be  paid.  Under  the  peculiar 
circumstances  of  that  case,  this  stipulation  was  held  not 
to  provide  for  a  penalty,  but  for  liquidated  damages,  and 
the  ruling  was  based  in  the  opinion  upon  the  fact  that 
the  limit  of  damages  to  be  recovered  by  the  vendor  was 
fixed  at  f 25,000;  that  the  contract  was  for  the^  sale  of  a 
going  concern,  valued  ^t  from  f350,000  to  f 375,000,  with  an 
average  annual  output  amounting  to  some  f 350,000;  and 
that  "this  vast  business  was  put  into  the  hand»  of  the  man- 
ager of  a  rival  enterprise,  and  its  extent  and  detail  laid 
open  to  his  inspeotion,  yet  in  no  state  of  case,  as  we  un- 
derstand the  contract,  could  the  appellee  recover  a  greater 
Bum  in  damages  to  their  business  for  the  risks 
incurred  than  the  sum  of  twenty-five  thousand  dol- 
lars. It  was  there  held  that,  "if  the  appellee  had 
instituted  its  suit  for  specific  performance,  the  an- 
swer  would   have   been   that    the   contract   had    already 
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been  performed,  because  it  provides  that,  if  the  sale  is  not 
consummated,  the  sum  of  twentj-flve  thousand  dol- 
lars already  paid  to  the  seller  is  to  be  the  price 
of  that  failure/'  Not  so  in  the  case  at  bar.  Btere, 
as  we  have  seen,  the  vendor  had  the  option  either 
to  bring  suit  for  specific  performance,  or  rescind  the  con- 
tract and  rely  upon  the  provision  for  a  forfeiture. 

In  the  Woodbury  case  the  court,  through  Judge  Hazel- 
rigg,  said:  ''It  can  not  be  said  that  the  sum  paid  is  so  ex- 
cessive in  amount,  as  liquidated  damages,  when  the  nature 
of  the  transaction  is  considered  in  all  its  parts,  and  the 
impossibility  of  estimating  the  damages  to  defendant  by 
reason  of  the  default  of  plaintiffs  by  any  knoivn  rxUe  of  IoaCj 
is  fully  considered,  as  to  require  the  court  to  disregard  the 
terms  of  the  contract  in  order  to  relieve  plaintiff  from 
a  hardship." 

That  case  is  not  in  the,  same  class  as  the  cases 
at  bar.  In  these  cases  it  would  seem  that  the  amount  of 
damage  inflicted  *by  the  non-performance  of  the  contract 
on  the  part  of  appellants  should  be  readily  ascertainable. 
The  general  rule  which  we  think  applicable  in  such  eases 
is  thus  stated  in  Bradford  v.  Parkhurst,  31  Am.  St.  R.,  189, 
[30  Pac,  1106] : 

"When  a  contract  of  sale  and  purchase  of  lands  is 
abandoned  or  rescinded  by  the  parties,  the  vendee,  though 
in  fault,  may  recover  back  installments  paid  for  the  pur- 
chase money,  less  the  actual  damage  to  the  vendor  occa- 
sioned by  his  breach  of  the  contract." 

We  do  not  deny  that,  as  said  in  Eastman  v. 
Plumer,  46  N.  H.,  464,  "when  the  circumstances 
justify  the  belief  that  his  intention  was  to  per- 
form the  contract  only  in  case  it  suited  his  interest, 
he  will  forfeit  all  claim  to  equital)le  relief."    But  here  ap- 
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X)ellants  were  aot  only  willing,  but  £(nxious,  to  perfonn  the 
contract.  Nothing  prevented  their  so  doing  but  absolute 
inability. 

We  are  of  opinion,  therefore,  that  a  court  of 
equity  should  relieye  against  the  penalties  sought  to  be 
enforced  under  these  contracts,  and  compel  the  restitution 
of  the  purchase  money  paid,  less  the  actual  damage  to  the 
vendors  occasioned  by  the  breach. 

It'  is  objected  that  this  particular  relief  was  not  sought 
by  the  pleading.  The  recovery  of  the  specific  amounts  paid 
is  expressly  prayed  for  in  the  petitions,  and  it  is  averred 
that  appellees-  claim  those  amounts  were  forfeited  to  them 
as  penalties.  There  are  also  prayers  for  general  relief. 
Under  these  prayers  and  averments,  we  thinly  the  relief 
sought  can  be  granted  in  these  actions.  The  question  of 
the  granting  of  this  relief  has  been  fully  argued  on  both 
sides. 

But,  as  to  the  question  of  damages,  we  are  not  inclined 
to  take  the  roseate  view  contended  for  by  counsel  for  ap- 
pellants, that  the  amount  is  limited  to  the  expenses  in- 
curred by  the  executors  in  coming  from  Virginia  to  qualify. 
They  are  entitled  to  deduct  whatever  amount  they  can 
show  they  have  been  damaged  by  the  breach  of  what  is 
conceded  to  have  been  an  advantageous,  contract. 

For  the  reasons  given  the  judgments  are  reversed,  and 
the  causes  remanded,  with  directions  for  further  proceed^- 
ings  consistent  herewith. 
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Case  99— ACTION  ON  CHECK— June  9. 

Clay  City  N^.tional  Bank  y.  Coulee. 

AJPPEAL    iltOM    POWELL    CIBCUIT    COURT. 
\ 

Banks — Sending  Money  by  Mail. — It  is  the  duty  of  a  bank  to  wbicb 
a  check  has  been  transmitted  by  mail  with  directions  to  send 
cash  for  same,  to  send  the  money  (by  registered  and  not  by 
ordinary  mail;  and  when  the  money  la  lost  by  reason  of  such 
failure  the  bank  is  liable. 

JOHN  D.  ATKINSON  fob  the  appellant. 

1.  The  amended  reply  was  a  departure  from  the  original  cause  of 

action  and  should  not  have  been  permitted  to  be  filed. 

2.  The  agreement  of  the  bank  is  to  pay  its  depositors  at  its  banking 

house  and  not  elsewhere.    Branch  y.  Dotson,  33  Minne..  399. 

3.  In  the  absence  of  special  directions  as  to  how  money  should  be 

transmitted  the  bank  had  the  right  to  use  any  proper  means  to 
effect  the  object.  1  Am.  &  Eng.  Ency.  of  Law,  353  and  notes. 
355;  Same,  vol.  5,  573,  574;  3  Dana,  205;  10  Bush,  344;  5 
Dana,  173. 

4.  There  is  no  evidence  in  the  record  of  the  fact  that  the  money 

mailed  by  the  bank  never  reached  its  destination. 

5.  It  was  not  actionable  negligence  to  send  the  nraney  by  ordinary 

mail.  16  Am.  &  Eng.  Ency.  of  Law,  428,  433;  Milwaukee,  ftc 
R.  R.  Co.  v.  Kellog.  94  U.  S.,  469. 

6.  There  Is  no  evidence  of  negligence  on  its  part  contributing  to 

the  loss  of  the  money.  16  Am.  &  Eng.  Ency.  of  Law,  466,  and 
references.  ^ 

J.  J.  C.  BAOH  and  W.  S.  PRTOR  fob  appellee. 

1.  The  amended  reply  was  not  a  departure  from  the  original  cause 

of  action;  !t  was  merely  a  plea  in  avoidance  of  the  defense 
stated  in  the  answer.  Pleading  in  the  alternative  is  admissible. 
Civil   Code.  sec.   113. 

2.  The  evidence  shows  that  the  appellee  did  not  receive  the.  money. 

He  swore  to  the  fact,  produced  appellant's  letter  to  the  company 
that  the  money  had  beefn  sent  by  registered  mall  and  proved  by 
the  postmaster  that  this  had  not  been  done. 

JUDGE  PAYNTER  deuvebed  the  opinion  op  the  cx)ubt. 

Cole  &  Rigsby  had  money  deposited  to  their  credit  in 
the  appellant  bank,  and  they  drew  a  cheek  on  it  for  |100; 
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'  end  the  appellee,  Conlee,  was  the  holder  of  it.  The  bank 
was  located  at  Clay  City,  Powell  county,  Ky.;  and  the  ap- 
pellee seems  to  have  lived  at  Swampton,  Magoffin  county, 
Ky.  He  wrote  the  appellant,  and  inclosed  the  check,  with 
directions  to  send  him  cash  for  same;  and,  having  failed 
to  receive  it,  he  sued  the  bank,  alleging  that  it  was  in- 
debted to  him  on  account  of  its  failure  to  send  him  the 
money. 

The  bank  filed  an  answer,  in  tehich  it  admitted  that  it 
had  received  the  check,  and  averred  that  "it  mailed  to  him, 
at  Swampton,  Ky.,  the  amount  of  said  check,  in  currency, 
bypla-cing  same  in  an  envelope  addressed  to  John  Conlee, 
Swampton,  Magoffin  county,  Ky.,  and  putting  the  neces- 
sary amount  of  stamps  on  same  and  placing  same  in  the 
mail  box  of  the  postoffice  at  Clay  City,  Ky." 

It  will  be  observed  that  it  is  not  averred  in  the 
answer*  that  the  envelope  containing  the  money  was 
sent  as  a  registered  package.  The  plaintiff  replied 
to  the  effect  that,  if  the  money  was  sent  at  all 
it  was  not  by  registered  package.  Subsequently  the 
plaintiff  filed  an  amended  reply,  in  which  he  stated 
the  defendant  either  did  not  mail  to  him  the  mon- 
ey as  averred  in  the  answer,  or,  if  it  did  do  so 
in  the  manner  claimed  in  the  answer,  it  neglected  to  send 
the  same  by  registered  letter;  that  one  of  these  statements 
was  true,  but  he  did  not  know  which  one. 

Under  section  113,  Civil  Code  of  Practice,  it  was  proper 
to  plead  in  the  alternative,  as  was  done  in  this  case,  pro- 
vided the  amended  reply  was  not  a  departure  from  the 
original  cause  of  action.  A  departure  in  a  subsequent 
pleading  is  not  permissible  at  common  law;  neither  is  it 
under  our  Code  of  Practice.-  The  cause  of  action  here  was 
the  alleged  failure  to  pay  the  money  on  the  check.    The 
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plaintiff  did  not  present  the  check  for  payment  in  i>er80D, 
but  requested  the  money  to  be  sent  to  him;  and  the  de- 
fendant neglected  to  do  so.  In  order  to  constitute  a  pay- 
ment to  the  plaintiff,  it  was  necessary  that  the  bank  should  , 
have  selected,  in  the  absence  of  the  instructioi^s,  the  usual 
agency  for  the  transmission  of  money  to  the  point  where 
the  plaintiff  directed  it  to  be  sent.  There  is  no  question 
in  this  case  but  that  the  proper  method  was  to  send  it 
by  registered  package,  ^he  bank  does  not  claim  that  it 
handed  the  package  to  the  postoffice  official  in  Clay  Oity, 
and  requested  him  to  register  it,  but  claims  in  evidence 
that  it  was  deposited  in  the  postoffice  box,  and  that  it 
notified  the  assistant  postmistress  that  there  was  a  pack- 
age, in  the  bundle  of  letters  whi<5h  it  dei)Osited,  to  be 
registered.  This  is  denied  by  the  assistant  postmistress. 
The  testimony  in  the  case  shows  that  there  was  no  record 
of  the  registration  of  the  package. 

We  are  of  the  opinion  that  it  was  the  duty  of 
the  bank  to  have  delivered  the  package  to  the 
postoffice,  and  have  taken  a  receipt  for  it.  If  a 
receipt  had  been  taken,  th^n  there  would  have  been  no 
difficulty  in  showing  that  the  package  was  actually  depos- 
ited in  the  postoffice.  The  taking  of  a  receipt  for  the  pack- 
age was  as  much  its  duty  as  to  have  deposited  the  money; 
and  its  failure  to  do  so  appears  to  have  been  the  proximate 
cause  of  the  loss,  if  the  money  was  deposited  there  as 
claimed  by  the  bank.  If  a  receipt' had  been  taken,  then  the 
postmaster  would  have  been  compelled  to  show  that  he 
delivered  the  money  to  the  carrier  whose  duty  it  was  to 
take  it  to  the  next  postoffice,  where  a  record  would  have 
been  made  of  it.  In  the  first  place,  we  do  not  think  the 
evidence  of  the  defendant  was  sufficient,  to  exonerate  it 
from  liability  to  the  plaintiff  for  the  amount  of  the  checL 
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Besides,  the  answer  presented  no  defense.  The  bank  did 
not  pay  the  money  by  simply  placing  the  money  in  an 
envelope,  putting  necessary  stamps  on  it,  addressing  it  to 
plaiivtiff,  and  depositing  it  in  the  postoffice.  It  is  not  eVen 
alleged  in  the  answer  that  a  stamp  was  put  on. it  which  en- 
titled it  to  go  as  a  registered  package.  The  pleader  might 
have  considered  ordinary  postage  stamps  necessary 
stamps.  Even  if  the  amended  reply  could  be  adjudged  to 
be  a  departure  from^the  original  cause  of  action,  the  bank 
was  not  prejudiced  thereby.  If  the  bank  had  delivered 
the  money  to  the  postmaster  or  his  assistant  at  Clay  City, 
and  taken  a  receipt  therefor,  it  could  not  be  held  liable  in 
case  the  money  had  failed  to  reach  the  plaintiff. 
The  judgmeht  is  aflSrmed. 


Case  100— ACTION  FOR  DAMAGE3S  FOR  TRESPASS— June  9. 

Bridges,  Etc.  v.  McAlister. 

APPEAL  FBOM  DAVIESS  CIRCUIT  CX)UBT. 

1.  Judgments — BSstoppel. — ^An  unvuperseded  judgment  requiring  the 

filling  up  of  a  dratinage  ditch  is  binding  on  the  parties  and 
privies  to  same  as  long  as  it  remains  unreversed,  and  an  action 
for  damages  will  not  lie  for  flooding  plaintiff's  premises  against 
one  who  fills  up  the  ditch  In  obedience  to  the  judgment  prior  to  the 
reversal  of  same. 

2.  Same — Pbivibs. — A  person  who  employs  an  agent  to  act  for  him  in 

the  performance  of  an  act  for  which  the  agent  is  enjoined  is 
a  privy  to  the  judgment  rendered  in  tho  action  against  the 
agent,  and  is  bound  by  the  judgment  as  long  as  the  same  ii 
unreversed. 
S.  Same. — Parties  not  bound  by  former  appeal  as  to  matters  not  in 
issue.  .The  fact  that  appellee  was  privy  to  the  former  judg- 
ment not  being  before  the  court  on  a  former  appeal  it  was 
proper  to  permit  that  fact  to  be  set  up  by  amendment 
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GEORGE  W.  JOLLY  and  HORACE  JOLLY  fob  appeliants. 

1.  A  judgment,  though  subsequently  reversed  for  error,  furnishes 

full  protection  for  all  acts  done  under  it  in  enforoing  .it,  prior  to 
its  reversal.  Freeman  on  Ji\dgments,  sees.  482,  104b;  Black  on 
Judgments,  sees.  355,  170;  Simpson  v.  Hombeck,  3  Lansing,  53; 
Clark  V.  Pinney,  6  Cowen,  297;  Allen  v.  Huntington,  16  Am. 
Dec,  702;  Kaye  v.  Kean,  18  B.  M.,  847;  Clark  v.  Rhodes,  12 
Bush,  16. 

2.  Judgments  are  conclusive  on  not  only  the  parties  to  the  record 

but  also  on  all  who  are  in  privity,  and  on  the  master  where  the 
servamt  is  sued,  and  on  the  principal  where  the  agent  is  sued, 
if  the  master  or  principal  had  notice#of  the 'pendency  of  the 
miit  Emery  v.  Fowler,  39  Maine,  326;  s.  c.  63  Am.  Dec.,  627. 
and  cases  cited;  Hill  v.  Blaine,  15  Rhode  Island,  75;  s.  c.  2  Am. 
<St  Rep.,  873,  and  cases  cited;  Herman  on  Estoppel  and  Res 
Adjudicata,  sees.  150,  152;  Freeman  on  Judgments*  sees.  174, 
175;  Schmltt  v.  Ry.  Oo„  99  Ky..  143;  s.  c.  18  Ky.  Law  Rep.. 
65;  Castle  v.  Noyes,  14  N.  Y..  329;  Alexander  v.  Tyler,  4  Denio. 
302;  Jackson  v.  Grlswold,  4  Hill.,  522;  Robbins  v.  Chicago,  4 
Wallace,  672;  Blainsdale  v.  Babcock,  1  Johnson,  519;  LeNeve. 
Y.  LeNeve,  2  Ldg.  Cases,  Eq.,  160,  note;  Ellis  v.  Sheffield  Gas 
Co.,  12  E.  ft  B.,  169. 

3.  A  plea  that  the  matters  involved  in  the  suit  had  been,  for  a  val- 

uable consideration,  before  the  suit  was  commenced,  compro- 
mised and  settled  between  the  parties  to  the  suit,  Is  a  good  de- 
fense to  the  action. 

4.  There  was  no  evidence  to  support  the  verdict  and  peremptory 

infitructiooi  should  have  been  givien,  because  the  plaintiffs  own 
evidence  proved  he  was  not  in  possession  of  the  crops;  that  the 
crops  belonged  to  his  tenants  nohe  of  whom  were  parties  to  the 
suit.  Chicago,  ftc,  Ry.  Co.  v.  Linard,  94  Ind.,  319;  s.  c.  48  Am. 
Rep,.  161;  Bridges  v.  Dill  and  ethers,  97  N.  C,  222;  s.  c  1 
€.  E.  R.,  767.  The  measure  of  damages  for  destruction  to 
growing  crops  is  not  the  rental  value  of  the  land,  but  the  valn^ 
of  the  crops  at  the  time  of  their  destruction.  Sedgwick  on  Dam- 
ages (18th  ed.),  sees.  937,  434,  436  and  cases  cited,  especially 
Sabine  R.  R.  Co.  v.  Smith,  73  Tex.,  1;  s.  c.  11  S.  W.  R.,  128; 
Byrne  v.  Railway  Co.,  38  Minn.,  212;  s.  c.  8  Am.  St.  Rep.,  669. 
C.  The  circuit  court  should  have  granted  a  new  trial  on  the  ground 
that  the  verdict  was  not  sustained  by  sufficient  evidence,  or, 
because  contrary  to  law.    Civil  Code,  sec.  340,  sub-sec.  6. 

R.  G.  HILL  ON  THE  SAME  SIDE. 

1.  The  judgment  pleaded  herein  is  a  bar  to  appellee's  cause  of  action 
and  appellee  wus  a  privy  to  the  case  in  which  the  Judgment  was 
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rendered  and  the  court  erred  in  refusing  to  allow  the  amended 
answers  of  October  16,  1S94,  and  November  1,  1897,  to  be  filed. 

2.  The  Judgment  should  be  reversed  ibecause  the  court  refused  to 
allow  the  amended  answer  tendered  on  OcUAer  26,  1897,  to  be 
filed,  pleading  an  adjustment  and  settlement  of  all  damages  grow- 
ing out  of  the  complaint  laid  in  the  petition. 

8.  The  Instructions  offered  by  appellants  should  not  have  been  re- 
fused, and  those  given  are  misleading  and  leave  nothing  to  ' 
the  jury  but  to  fix  the  damages. 
Citaitions:     Herman  on  ESstoppel  and  Res  Adjudicata,  vol.  1,  sees. 
1>50,  151,  152,  153,  164,  155  and  156,  and  authorities  cited;   4 
Dana,  136;  5  Dana,  193;  1  B.  M.,  29;  14  B.  M.,  40;  96  Ky.,  640. 

SWEENEY,  ELLIS  &  SWEIENET  and  WALKER  6  SLACK  fob  the 

AFFEU£E. 

Counsel  discussed  seriatim  the  points  made  in  the  brief  of 
G.  W.  and  Horace  Jolly,  and  upon  eame  made  the  following 
cltadons: 

McCallister  v.  Bridges,  Ac,  15  Ky.  Law  Rep.,  92;  Same  v. 
Same,  19  Ky.  Law  Rep.,  109;  12  Am.  ft  Eng.  Ency.  of  Law., 
125;  Ky.  Stats.,  Courts,  sixth  district,  444. 

SWESENEY,  ETLLIS  ft  SWEESNET  fob  appeluce  in  a  petition  fob  a 

BEHEABING. 

1.  The  question  whether  the  record  in  the  Miller-Hayden  case  had 

been  improperly  admitted  as  evidence  before  the  jury  was  con- 
sidered on  the  first  appeal  and  that  question  Is  r€8  adjudicata. 

2.  The  former  opinion  Is  conclusive  upon  this  court  upon  all  points 

covered  by  it.  Merrideth  v.  Clark,  Sneed,  189;  Kennedy  v. 
Merridith,  4  Mon.,  4*10;  Mason  -v.  Mason,  5  Bush,  193;  LeGrand 
V.  Baker,  6  Mon.,  243;  Smith  v.  Brannin,  79  Ky.,  114.  And  this 
principle  Is  applicable  to  all  points  which  should  have  been  pre- 
sented.   Davis  V.  McCorkle,  14  Bush,  746. 

JUDGE  HOBSON  delivered  the  opinion  of  the  coubt. 

Appellants  and  appellee  own  neighboring  farms.  Be- 
tween their  lands  there  was  a  ridge,  which  prevented  the 
water  falling  on  appellee's  land  from  flowing  down  natu- 
rally over  appellants'  land.  Both  farms  lie  in  a  very  level 
section,  where  there  is  diflSculty  about  drainage.  Some 
years  ago  the  owners  of  the  land  above  the  ridge,  and  some 
of  those  below,  united  in  an  undertaking  to  cut  a  ditch  in 
a  southerly  direction,  through  the  ridge,  to  Panther  creek. 
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for  the  purpose  of  draining  all  their  land.    The  ditch  was 
cut  through  the  ridge,  but,  for  want  of  means  to  complete  it, 
there  stopped.    The  result  of  this  was  that  the  lands  above 
the  ridge  were  drained  and  the  land-d  below  were  flooded  by 
water  that  did  not  by  nature  flow  upon  them.    The  work 
on  the  ditch   was*  abandoned.    It  caved  in.    Trees    and 
other  things  fell  in  it,  until  in  many  places  it  was  nearly 
filled  up.    The  owners  of  land    above    the    ridge    after 
some  years  employed  William  Miller  to  clean  it  oat,  and, 
he  having  begun  to  do  so,  appellants  and  others,  owning 
land  below  the  ridge,  filed  suit  against  him  for  the  purpose 
of  enjoining  him  from  cleaning  out  the  ditch.    On  the  hear- 
ing of  this  case  the^  circuit  court  entered  a  mandatory  or- 
der requiring  the  ditch  to  be  filled  up  so  that  no  water 
could  pass  over  the  ridge  that  did  not  flow  over  it  natu- 
rally.   On  appeal  from  this  judgment  to  this  court  it  was 
held  that  the  injunction  should  have  .prohibited  the  ap- 
pellant from  cleaning  out  the  ditch,  or  from  reconstruct- 
ing it  in  any  way  so  as  to  increase  the  flow  or  water  on  the 
land  below  it,  and  that  it  was  error  to  require  the  ditch  to 
be  filled  up.    See  Miller  v.  Hayden,  91  Ky.,  215,  [15  S.  W., 
243].    On  the  return  of  the  cause  a  judgment  was  entered 
in  that  action  pursuant  to  the  mandate  of  this  court    This 
was  something  over  two  years  after  the  entry  of  the  origi- 
nal judgment  requiring  the  ditch  to  be  filled  up.   There  had 
been  no  supersededs  of  that  judgment,  and,  in  obedience  to 
it,  the  ditch  had  been  filled  up  as  therein  required.    By 
reason  of  the  filling  up  of  the  ditch  under  the  judgment, 
the  water  which  had  passed  through  it  from  appellee's  land 
could  no  longer  escape  in  this  way,  and  was  throwaback 
on  it.    After  the  ditch  had  been  opened  to  the  extent  in- 
dicated by  the  judgment  entered  in  obedience  of  the  opin- 
ion of  this  court,  appellee  brought  this  suit  for  damages  to 
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his  land  from  the  closing  of  the  ditch  for  the  two  years  it 
had  renfained  stopped  up  under  the  judgment.  Appellants 
pleaded,  in  defense  of  the  action,  that  the  ditch  had  been 
stopped  up  in  obedience  to  the  order  of  the  court,  and  relied 
upon  that  judgment  as  a  protection  to  them  for  damages 
sustained  by  reason  of  what  was  done  in  obedience  to  it, 
there  being  no  supersedeas.  They  did  not  allege,  however, 
that  appellee  was  party  or  privy  to  the  case  in  which  the 
judgment  wa-s  rendered,  and  the  court  sustained  a  demurr- 
er to  this  plea-  There  was  then  a  trial,  and  verdict  for  de- 
fendants, which,  on  appeal  to  this  court  was  set  aside,  the 
opinion  of  this  court  pointing  out  that  the  judgment 
pleaded  was  no  bar,  because  it  was  not  averred  that  ap- 
pellee was  party  or  privy  to  that  action.  McAllister  v. 
Bridges,  19  Ky.  L.  R.,  107,  [40  S.  W.,  70].  There  was 
no  cross  appeal  in  that  case,  and  from  the  nature  of  the 
case  there  could  be  none;  so  the  only  question  before  the 
court  was  whether  there  had  been  a  fair  trial  before  the 
jury.    Nothing  more  was  considered  or  decided. 

On  the  return  of  the  case  the  defendant  tendered 
an  amended  answer,  in  which  he  set  out  that  Mil- 
ler, while  ^  cleaning  out  the  ditch,  was  acting  as 
the  agent  and  servant  of  appellee,  McAlister;  that  appellee, 
with  others,  employed  him  to  dig  the  ditch,  and  knew  of  the 
suit,  testified  in  it  as  a  witness,  and  that  Miller  was  only 
their  agent  in  the  transaction.  The  court  below  refused 
to  allow  the  amended  answer  to  be  filed,  holding,  in  effect, 
that  the  judgment  was  no  protection  as  to  acts  done  under 
it,  though  not  superseded.  There  was  then  another  trial, 
resulting  in  a  verdict  for  fl,000  in  favor  of  appellee. 

The  main  question  arising  on  this  appeal  is  as  to  the 
effect  of  the  reversed  judgment  on  acts  done  under  it  and 
in  obedience  to  it  before  its  reversal,  when  it  was  not  supeT- 
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seded.  In  T'reeman  on  Judgments,  section  482,  it  id  said: 
But  a  subsisting  judgment,  though  afterwards  r^Tersed, 
is  a  sufficient  justification  for  all  acts  done  by  plaintiff  in 
enforcing  it  prior  to  the  reversal.  Thus,  if  the  defendant 
be  taken  in  execution,  the  subsequent  reversal  of  the  judg- 
ment will  not  render  the  plaintiff  liable  to  an  action  for 
false  imprisonment;  for  the  act  of  imprisonment,  when  di- 
rected by  the  plaintiff,  was  sanctioned  by  a  then  valid 
judgment." 

And  in  section  104b  the  same  author  says: 
"The  case  of  a  judgment  set  aside  for  irregularity  differs 
materially  from  that  of  one  reversed  upon  appeal.  In  the 
latter  case  the  error  for  which  the  judgment  is  ultimately 
avoided  is  imputed  'to  the  court,  and  the  parties  are  not 
Ifeft  without  protection  for  the  acts  whi-ch  they  have  done, 
based  upon  the  judgment,  and  upon  their  confidence  in  the 
correctness  of  the  decisions  of  the  court.^' 

The  same  principles  are  laid  down  in  Black  on  Judg- 
ments, sections  170,  355.  In  Kaye  v.  Kean,  18  B. 
Mon.  .847,  Kean  obtained  a  mandamus  against  Kaye. 
which  ,  he  refused  to  obey,  and,  being  imprisoned  for 
disobedience,  brought  suit  against  Kean^  upon  a 
reversal  of  the  judgment  awarding  the  mandamus, 
for  damages  for  his  imprisonment.  His  petition  was  dis- 
missed.    The  court  said: 

"The  judgment  of  the  circuit  court  was  not  void, 
but  merely  erroneous.  ...  So  long,  therefore, 
as  the  judgment  remained  in  force  unsuspended 
and  unreversed,  it  was  the  duty  of  the  appellant  to  hare 
rendered  obedience  to  it.  His  contumacy  subjected  him 
to  be  proceeded  against  for  a  contempt,  and  as,  therefore, 
there  was  sufficient  cau«e  for  his  imprisonment,  he  can  not 
maintain   an   action   therefor   against  the    appellee." 
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In  Clark  v.  Rodes^  12  Bush,  16,  again  this  court  said: 

"A  judgment  is  a  final  and  conclusive  determination  of 
the  rights  of  the  parties  t6  the  litigation,  and  until  it  shall 
be  reversed,  vacated  or  modified  in  some  one  of  the  modes 
provided  by  law  the  parties  can  not  refuse  to  obey  itj  nor 
can  they,  by  subsequent  litigation,  indemnify  Ithemselves 
against  its  legal  consequences/' 

In  Fraser^s  Ex'r  v.  Page,  82  Ky.  73,  an  executor  who 
had  paid  out  a  fund  under  a  judgment  '  which 
was  not  superseded,  and  afterwards  reversed,  was 
held  protected  by  it  for  acts  done  in  obedience 
to  it  while  in  force.  The  same  ruling  was  made  in  McKee 
T.  Smith's  Adm'r.,  5  Ky.  Law  Rep.,  224;  Bhultz  v. 
Beatty,  6  Ky.  Law  Rep.  662;  Showaltef  v.  Simmons,  5  Ky. 
Law  Rep.  423;  Dudley  v.  Beatty,  5  Ky.  Law  Rep.,  773. 

These  cases  proceed  upon  the  principle  that  what 
was  lawful  when  done  does  not  become  unlaw- 
ful by  reason  of  subsequent  acts.  The  chancellor 
in  entering  the  judgment  in  the  case  referred  to, 
did  not  act  as  the  agent  of  either  of  the  parties.  The 
judgment  was  the  act  of  the  law.  Neither  party  could  con- 
trol the  court,  and  neither  was  responsible  for  his  actions. 
The  law  constituted  a  tribunal  to  determine  the  rights  of 
the  parties.  That  determination,  proceeding  from  a  pow- 
er above  them,  was  in  no  sense  their  act.  A  litigant  in 
this  court  does  not  pro.cure  the  judgment  entered  in  any 
such  sense  as  to  render  him  responsible  for  the  consequence 
of  the  judgment:,  or  its  reversal  by  the  United  States  Su- 
preme Ck)urt.  We  have  been  referred  to  no  case,  and  can 
find  none,  where  an  action  for  damages  has  been  sustained 
upon  the  reversal  of  a  judgment  for  acts  done  pursuant  to 
it,  as  for  a  tort.  The  fact  that  there  are  no  precedents  for 
such   recovery  seems  at  this  day  conclusive  that    it  has  not 
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been  Fecognized  as  admissible  by  either  the  bench  or  the 
bar.  When  a  judgment  is  reversed,  restitution  must  be 
made  of  all  that  has  becfn  received  under  it,  but  no  further 
liability  should  in  any  case  be  imposed.  The  case  of  Ha js 
V.  Griffith,  85  Ky.,  375  [3  S.W.,  431,and  11  S.  W.,  306]  is  not 
supported  by  the  weight  of  authority,  and  can  not,  in  our 
judgment,  be  maintained  on  principle,  so  far  as  it  lays  down 
a  greater  liability.  The  quotation  made  from  Freeman  on 
Judgments  is  from  a  sentence  omitted  altogether  in  the 
last  edition.  The  opinion  is  supported  only  by  some  cases 
in  Illinois  and  California,  and  is  contrary  to  the  rule  fol- 
lowed by  the  United  States  Supreme  Court  and  all  the  other 
State  courts,  so  far  as  we  have  seen.  It  is  also  in  conflict 
with  the  well-settled  rule  that  the  court,  in  ordering  or  con- 
firming a  judicial  sale,  and  the  commissioner,  in  making 
it,  do  not  act  as  the  agent  of  the  plaintiff.  (Bank  of  U. 
S.  V.  Bank  of  Washington,  6  Pet.,  9;  Borer  on  Judicial 
Sales,  sections  1-12;  Foreman  v.  Hunt„  3  Dana,  621.) 

Appeals  may  be  taken  from  judgments,  ordinarily, 
within  two  years,  but  sometimes  within  five  or  twen- 
ty years,  and  it  would  often  produce  intolerable 
hardship  to  hold  a  litigant  responsible  for  the  conse- 
quences of  an  erroneous  judgment  under  such  circumstan- 
ces. The  object  in  having  trust  estates,  including  those 
of  decedents,  or  those  assigned  for  the  payment  of  debts, 
settled  in  equity  under  the  direction  of  the  chancellor,  is  to 
protect  the  parties  in  the  payment  of  the  money,  as  well  as 
to  secure  to  every  one  his  rights.  A  creditor  with  a  small 
.claim,  who  moved  for  a  distribution  of  the  fund,  would, 
under  the  rule  referred  to^  be  responsible  for  the  entire 
fund  upon  a  reversal  of  the  judgment,  although  he  had  re- 
ceived only  a  few  dollars  of  it.  Such  a  rule  would  destroy 
all  confidence  in  judgments  of  courts^  and  make  them  the 
prolific  parent,  in  many  cases,  of  ruinous  litigation. 
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Our  system  of  courts  and  the  principles  govepniag  theai 
are  derived  from  the  oommon  law.  But  in  England  the 
tribunal  was  called  the  curia  or  courts  because  it  was  held 
by  the  king  himself  originally.  The  judgments  of  the 
court  ^ead  as  the  judgments  of  the  king,  and  when  he 
ceased  to  hold  the  court  in  person,  and  delegated  this  func- 
tion to  one  of  his  officers,  the  character  of  the  judgment 
was  the  same.  Manifestly,  there  the  subject  was 
not  responsible  for  damages  for  the  act  of  the  king. 
In  this  country  the  power  vested  in  the  king  vests  in  the 
body  of  the  people,  and  the  courts  sit  as  their  representa- 
tive. The  law,  from  principle  and  policy,  requires  that 
full  confidence- should  be  given  to  their  judgments  while 
in  force.  It  tends  to  prevent  the  troubles  incident  to  the 
settlement  of  disputes  by  the  act  of  the  parties,  often 
bringing  about  breaches  of  the  peace  or  bloodshed.  It  rs 
the  duty  of  every  good  citizen  to  obey  the  mandates  of  the 
law,  and  no  one  should  incur  any  responsibility  by  doing 
that  which  it  was  his  duty  to  do.  It  is  also  the  duty  of 
every  citizen  to  uphold  the  authority  of  the  courts,  and 
maintain  respect  for  their  judgments;  and  when,  in  doing 
this,  "he  obeys  a  judgment  of  the  court,  it  is  a  sound  and  safe 
rule  that  no  liaJbility  for  damages  should  arise  therefrom. 

The  case  of  Hays  v.  Griffith  is  disapproved  so  far  as  it 
may  be  construed  to  lay  down  a  different  rule. 

It  remains  to  determine  whether  appellee  was  bound  by 
the  original  judgment  while  it  was  in  force. 

In  Freeman  on  Judgments,  section  174,  the  rule  is  thus 
stated: 

"Neither  the  benefits  of  judgments  on  the  one 
side  nor  the  obligations  on  the  other  are  lim- 
ited exclusively  to  parties  and  their  privies.  Or, 
in   other  words,     there     is     a     numerous     and     impor- 
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tant  class  of  persons  who,  being  neither  parties 
'  upon  the  record  nor  acquirers  of  interest  from  those  part- 
^  ies  after  the  commencement  of  the  suit,  are  neyertheless 
bound  by  the  judgment.  Prominent  among  those  are  per- 
sons on  whose  behalf  and  under  whose  direction  the  suit 
is  prosecuted  or  defended  in  the  name  of  some  other  per- 
son." 

In  Herman  on  Estoppel  and  Bes  Adjudicata,  sections 
150152,  it  is  said: 

"One  who  is  benefitted  by  the  prosecution  of  an  action 
of  which  he  has  notice  is  to  be  regarded  as  a  party  in  inter- 
est, although  his  name  does  not  appear  therein. 

"A  master  or  principal  is  in  privity  with  his  ser 
vant  or  agent  when  the  latter  defends  an  ac- 
tion 'in  the  right  of  the  former,  and  a  judgment 
is  an  estoppel  to  a  renewal  of  the  principal  or  mas- 
ter in  the  suit  on  the  ground  that  he  is  considered  the  real 
party,  and  especially  when  the  principal  expressly  or  im- 
pliedly authorized  or  ratified  the  acts  of  the  agent,  virtu- 
ally rendering  him  a  party  to  the  proceedings  instituted 
by  or  against  the  other. 

"In  such  cases  the  technical  rule  that  a  judg- 
ment can  only  be  admitted  between  the  parties 
to  the  record  or  their  privies  expands  so  as  to  admit  it 
when  the  same  question  has  been  decided  and  judgment 
rendered  between  parties  responsible  for  the  acts  of 
others," 

These  conclusions  are  sustained  by  Emery  v.  Fowler, 
63  Am.  Dec,  627;  Hill  v.  Bain,  2  Am.  St.  B.,  873,  [23  Atl., 
44] ;  Bobbins  v.  City  of  Chicago,  4  Wall.,  672, — ^where  many 
other  authorities  are  collected.  This  subject  was  folly 
considered  by  this  court  in  the  case  of  Schmidt  v.  L.,  C.  & 
L.  E.  B.  Co.,  99  Ky.,  143,  [35  S.  W.,  135,  and  36  S.  W.,  168], 
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and  under  the  principles  settled  in  that  opinion  and  in  the 
previous  case  of  Warfleld  v.  Davis,  14  B.  Mon.,  33,  appellee 
was  dearly  bound  by  the  judgment  against  his  agent,  Mil- 
ler, in  the  original  action.  That  action  was  clearly 
brought  to  settle  the  rights  of  the  parties.  It  has  since 
been  recognized  by  them  as  settling  their  rights.  Appel- 
lee brought  no  suit  for  damages  for  the  filling  up  of  the 
ditch  until  that  judgment  was  reversed,  and  it  may  be  safe- 
ly assumed  that  he  would  not  have  sued  at  aH  if  that  judg- 
ment had  been  affirmed.  The  action  has  proceeded  upon 
the  assumption  of  both  parties  that  the  judgment  in  that 
case  finally  settled  their  rights,  and  that  appellant  could 
not  relitigate  here  the  right  to  stop  up  the  ditch  entirely, 
which  was  determined  against  him  there.  But  the  estop- 
pel of  a  judgment  is  always  mutual.  If  it  binds  one  of 
the  parties,  so  as  to  prevent  him  from  showing  the  truth, 
it  also  estops  the  other.  If  the  judgment  referred  to  did 
not  bind  appellee  until  reversed,  then  it  constituted  no  es- 
toppel upon  appellant  in  this  action,  and  he  might  have 
shown  all  the  facts,  and  had  the  jury  pass  on  the  question 
of  fact  determined  there.  Appellee  has  not  proceeded  with 
his  case  upon  this  theory,  but  both  parties  have  recognized 
the  judgment  in  the  equity  case  as  settling  finally  their 
rights  In  the  ditch.  This  was,  we  think-,  a  correct  view  of 
the  law.  The  judgment  finally  rendered  in  that  action  is 
conclusive  on  both  parties  as  to  the  right  to  maintain  the 
ditch;  and  the  chancellor's  judgment,  until  reversed,  was 
equally  conclusive,  and,  not  having  been  superseded,  nei- 
ther can  maintain  an  action  against  the  other  for  acts  done 
in  obedience  to  it  while  it  was  in  force. 

This  question  was  not  before  the  court  on  the 
last  appeal  of  the  case,  and  what  was  said  then 
must    be    taken    in    reference    to    what     was    before 
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the  eourt.  There  was  no  plea  then  of  any  factd  show 
ing  that  appellee  wa«  party  privy  to  the  judgment  relied 
on  in  bar,  or  bound  thereby  in  any  way.  These  facts  hav- 
ing been  pleaded  on  the  return  of  the  case,  the  question  is 
now  before  the  court  for  the  first  time.  Then  there  had 
been  a  verdict  for  the  defendant.  There  was  no  cross  ap- 
peal, and  could  be  none,  and  the  only  question  was  whe- 
ther there  had  been  a  fair  trial  under  the  issues  present- 
ed. 

The  rule  is  well  settled  that  a  question  not  in  issue, 
though  passed  upon  in  the  opinion  on  a  prior  appeal,  is 
not  res  judicata  on  a  subsequent  appeal,  where  the  issue 
was  properly  made  by  pleadings  filed  after  the  first  appeal. 
(See  note  to  City  of  Hastings  V.  Poxworthy,  34  Lawy. 
Rep.  Ann.,  344,  s.  c.  [63  N.  W.,  955]),  and  cases  cited.)  Thus 
in  O'Brian  v.  Com.,  6  Bush,  563,  it  was  held  that  a  discharge 
of  a  juror  after  th^  jury  was  sworn,  without  the  defend- 
ant's consent,  did  not  operate  to  acquit  him.  But  when 
this  opinion  was  rendered  there  had  been  no  plea  of  former 
jeopardy.  On  the  return  of  the  cause  to  the  lower  court 
the  defendant  put  in  this  plea,  and,  having  been  again 
convicted  on  a  second  appeal,  the  former  opinion  was  held 
not  to  include  the  question,  and  the  defendant  was 
discharged.  9  Bush,  333,  [15  Am.  R.,  715].  This  rule  has 
the  indorsement  of  the  United  States  Supreme  Court,  and 
seems  to  us  sound,  and  necessary  to  the  proper  administra- 
tioD  of  justice.  (Baruey  v.  Wiuona,  etc.,  Railroad  Co^ 
117  U.  S.,  228,   [6  Sup.  Ct.,  654].) 

The  judgment  complained  of  is  therefore  reversed,  and 
cause  remanded,  with  directions  to  the  court  below  to 
grant  appellant  a  new  trial,  to  allow  the  amended  answer 
-^^xx-l"  and  "x-1"  and  "x-2"  to  be  filed,  and  for  further 
proceedings   not   inconsistent   \\ith   this   opinion. 
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Cook  V.  Union  Trust  Co.,  Etc.  m   "^ 

APPEAL  TBOil   MASON   CIBOUIT  COUBT. 

Limitation — Effect  op  ,  Payments  on  Subsequent  Mortgager. — ^As 
between  a  vendor  holding  a  Hen  for  unpaid  purchase  money  and 
a  subsequent  mortgagee  of  the  land,  no  payn^nts  made  on  the 
vendor's  lien  after  the  execution  of  the  mortgage,  will  operate 
to  elongate  the  statutory  limitation,  but  as  against  such  mort- 
gagee limitation  will  run  from  the  time  of  the  last  payment 
made  before  the  excution  of  the  mortgage. 

A.  M.  J.  COCHRAN  FOB  appeixant. 

The  appellant's  vendor's  lien  which  was  prior  in  time  to  the 
mortgage  to  appellee,  the  trust  company,  and  which  was  unre- 
-  leased  upon  the  record  at  the  time  the  trust  company's  mort- 
gage was  taken,  is  superior  to  the  mortgage  lien.  Tate  v.  Haw- 
kins, 81  Ky.,  577;  Kendall  v.  Clarke,  90  Ky.,  178;  Carr's  Exr. 
V.  Robinson,  8  Bush,  274;  Trousdale's  Admr.  v.  Anderson,  9 
Bush,  277;  McCracken  Co.  v.  M-ercantile  Trust  Co.,  84  Ky.,  353; 
Hughes  V.  Edwards,  9  Whieat.,  151;  Ewell  v.  Daggs,  108  U.  S.,  147. 

THOS.  R.  PHISTESI  fob  the  appellee. 

1.  A  lien  upon  land,  subsequently  mortgaged.  Is  a  charge  upon  the 

land  which  it  is  not  the  policy  of  the  law,  nor  In  accordance  with 
its  analogy  shouW  exist  any  longer  than  the  statutory  exist- 
ence of  the  note  creating  k. 

2.  While  a  partial  payment  on  a  note  for  the  purchase  price  of  land 

within  fifteen  years,  has  the  effect  as  to  the  vendee  to  suspend 
the  running  of  the  statute  of  limitations,  it  does  not  hav^  the 
effect  as  to  a  subsequent  mortgagee  not  a  party  to  the  transaction. 
Tate  V.  Hawkins.  81  Ky.,  577;  Kendall  t.  Clark,  90  Ky.,  178; 
Montgomery  v.  Tabb,  19  Ky.  Law  Rep.,  468. 

3.  A  mortgagee  is  a  purchaser  pro  tanto  and  entitled  to  the  protec- 

tion of  a  purchaser.  Murphy  v.  Boyd,  4  Ky.  Law  Rep.,  441;  1 
Ky.  Law  Rep.,  345;  Ricketts  v.  Hooper.  4  Ky.  Law  Rep.,  444; 
Halbert  v.  McCuTloch.  3  Met..  456;  Snyder  v.  Hltt,  2  Dana,  204. 

JUDGE  WHITE  delivered  the  opinion  of  the  coubt. 

In  January,  1875,  the  executors  of  A.  Hord  sold  and 

conveyed  to  A.  M.  Bramel  certain  lands  in  Mason  county 
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for  a  consideration  in  cash  and  with  some  deferred  pay- 
mets,  payable  in  one  and  two  years  from  date.  The  deed 
to  Bramel  reserves  a  lien  for  these  unpaid  notes.  These 
two  notes  were  assigned  to  appellant,  Cook.  In  March, 
1891,  Bramel  executed  a  mortgage  on  this  land  to  appellee, 
Union  Trust  Company,  to  secure  a  loan  made  by  it.  In 
September,  1892,  Bramel  executed  a  deed  of  general  as- 
signment of  all  his  property  for  the  benefit  of  all  his 
creditors. 

Payments  were  made  on  these  two  notes  of  appel- 
lant annually  up  till  1892.  In  July,  1893,  this  action 
was  brought  by  appellant,  Cook  seeking  a  judgment  and 
decree  of  foreclosure  to  satisfy  the  vendor's  lien.  Appellee 
trust  company  was  made  a  party  as  well  as  the  assignee 
under  the  deed  of  assignment.  No  defense  was  made  by 
Bramel  or  his  assignee;  but  appellee  trust  company  filed 
its  answer  and  cross  petition,  and  asserted  its  mortgage 
lien  as  being  prior  to  that  of  appellant  by  reason  of  the 
fact  that  more  than  fifteen  years  had  elapsed  since  tlie 
notes  of  appellant  had  become  due. 

Appellant,  by  reply,  denied  the  priority  of  ap- 
pellee's mortgage  lien,  and  alleged  the  fact  of 
payments  made  by  Bramel  each  year  since  1877, 
and  that  her  notes  were  not  barred,  and,  further, 
when  appellee  took  its  mortgage  fifteen  years  had  not 
elapsed  from  the  maturity  of  the  notes  for  which  a  lien 
was  retained  in  the  deed  to  Bramel.  The  court  sustained 
a  demurrer  to  this  reply,  and  appellant  failing  to  plead 
further,  judgment  was  rendered  for  the  sale  of  the  prop- 
erty, giving  the  appellee  trust  company  priority.  Prom 
that  judgment  this  appeal  is  prosecuted.  It  is  conceded 
that  as  to  Bramel  and  his  assignee  in  trust  for  the  benefit 
of  creditors  the  appellant  has  a  lien  on  the  land  by  reason 
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of  the  payments  made  by  Bramel,  and  that  as  to  part  of  the 
judgment  there  is  no  contest. 

It  is  contended  for  appellant  that  the  payments  made 
by  Bramel  operated  to  extend  from  that  date  the  notes, 
and  that  the  lien  is  but  an  incident  of  the  debt,  and  as 
long  as  the  debt  is  not  barred  the  lien  exists,  and,  being  a 
vendor's  lien,  is  superior  to  all  other  liens. 

On  the  other  hand,  it  is  contended  that  as  to  vendees 
and  mortgagees  without  actual  notice,  as  appellee  iar  al- 
leged to  be,  the  lien  does  not  exi-st  longer  than  the  statu- 
tory time  that  will  bar  the  debt.  That  the  vendee  or  mort- 
gagee is  entitled  to  know  by  an  inspection  of  the  records 
for  a  period  of  fifteen  years  neit  before  whether  there 
exists  any  liens,  and,  if  none,  within  that  time  then  as  to 
such  vendee  or  mortgagee  no  lien  will  exist.  It  is  insisted 
that  the  payments  on  the  note  operated  to  extend  the  stat- 
utory bar  only  as  between  the' payor  and  payee,  and  will 
not  extend  it  as  to  vendees  and  mortgagees  without  at 
leaat  actual  notice  of  such  payments  and  extensions.  To 
support  the  contention  of  appellee,  and  which  was  fol- 
lowed by  the  lower  court,  we  are  referred  to  the  cases  of 
Tate  V.  Hawkins,  81  Ky.,  578  [50  Am.  E.,  181],  and  Ken- 
dall V.  Clarke,  90  Ky.,  179  [13  S.  W.,  583]., 

The  facts  of  the  case  of  Tate  v.  Hawkins,  as 
stated  by  the  court  in  the  opinion,  are:  In  1862 
Hawkins  executed  a  note  due  March,  1863,  to  one 
Jennings,  his  vendor,  for  the  balance  of  purchase 
price  of  land.  In  1864  this  note  was  assigned  to 
Tate.  .On  the  date  of  this  assignment  of  the  note  Haw-' 
kins  «old  and  conveyed  the  land  for  cash  consideration  to 
Basket.  In  1875  Basket  sold  for  cash  consideration  the 
land  to  Milner.  In  1881  an  action  was  brought  by  Tate 
against  Hawkins  and  Milner,  seeking  to  recover  the  note 
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and  enforce  the  Tendor's  lien  claimed.  Indorsements  on  the 
note  showed  that  there  was  payment  made  March,  1873, 
and' another  March,  1878.  Thus  the  note  as  to  Hawkins 
was  not  barred  by  limitation.  The  court,  per  Judge  Lewis, 
said:  "By  the  terms  of  the  statute,  the  action  of  appel- 
lant on  the  note  was  barred  fifteen  years  after  the  note 
matured,  and  he  had  then  lost  his  right  to  maintain  the 
action  for  the  enforcement  of  the  lien.  If  appellee  Milner 
is  now  to  be  deprived  of  the  safeguard  provided  by  law,  and 
upon  the  faith  of  which  he  purchased  and  paid  for  the 
land,  It  is  to  be  done  by  an  obstruction  to  the  running  of 
the  statute,  and  a  recognition  of  the  cause  of  action  after 
it  had  by  law  ceased  to  exist,  made  by  Hawkins  without 
his  consent  or  notice  to  him.  .  .  .  The  lien  is  a  charge 
upon  the  land,  which  it  is  not  the  policy  of  the  law,  nor  in 
accordance  with  the  analogy  of  the  law,  should  exist  longer 
than  the  statutory  existence  of  the  note;  and,  if  reasons 
were  necessary  to  justify  this  salutary  and  necessary  prin- 
ciple, they  are  afforded  by  the  circumstances  of  the  case.'' 

In  the  case  of  Kendall  v.  Clarke  the  court,  by  Judge 
Lewi's,  said:  "It  is  obvious  more  than  fifteen  years  had 
elapsed  from  the  time  the  note  fell  due  until  the  action 
was  instituted;  but,  to  avoid  the  plea  of  limitation,  a  credit 
of  f  18.80  indorsed  on  the  note  as  of  January  2, 1882,  is  re- 
lied on,  and  seems  to  have  been  considered  by  the  lower 
court  sufficient  for  the  purpose. 

"Whatever  may  be  the  operation  of  the  credit 
so  far  as  Boyse,  while  living,  and  his  personal 
representative  and  devisees  afterwards  might  have 
been,  it  certainly  did  not  nor  should  have  the 
effect  to  continue,  beyond  the  period  of  fifteen  years,  the 
lien  on  that  part  of  the  land  purchased  by  appellant  Camp- 
bell; for  It  was  expressly  decided  by  this  court  in  Tate  v. 
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Hawkins,  81  Ky.,  577,  [50  Am.  R.,  181],  that,  while  a  partial 
payment  made  by  the  original  vendee  on  a  note  for  the 
purchase  money  within  fifteen  years  would  have  the  effect, 
as  to  him,  to  suspend  operation  of  the  statute  of  limita- 
tion between  accrual  of  cause  of  action  on  the  note  and 
date  of  payment,  the  rule  could  not  be  applied  to  the  preju- 
dice of  a  remote  vendor  nor  a  party  to  the  transaction. 
Consequently,  the  statute  of  limitation  is,  as  to  Campbell, 
clearly  a  bar,  and  it  was  error  to  enforce  the  alleged  lien 
on  and  subject  to  satisfaction  of  the  note,  any  portion  of 
the  original  tract  owned  by  him." 

The  note  in  this  Kendall  case  was  payable  De- 
cember, 1869,  and  the  action  was  brought  May, 
1885.  The  date  of  Campbell'*  purchase,  as  shown 
by  an  examination  of  the  record,  was  before  the 
statutory  bar  and  before  the  payments  that  elongated  the 
statute  of  limitation  as  a  bar — facts  similar  in  every  way 
to  Tate  V.  Hawkins. 

These  cases,  appellee  contends,  are  conclusive  of  the 
question  that  the  judgment  of  the  lower  court  is  the  law. 
We  are  referred  by  appellant's  counsel  to  the  cases  of  Mc- 
cracken Co.  V.  Mercantile  Trust  Co.,  84  Ky.,  344, 
[1  S.  W.,  585];  Hughes  v.  Edwards,  9  Wheat.,  489;  Ewell 
V.  Daggs,  108  U.  S.  143,  [2  Sup.  Ct.,  408] ;  Perkins  v.  Sterne, 
23  Tex.,  561;  [76  Am.  Dec,  72];  Duty  v.  Graham,  12  Tex., 
427;  Flanagan  v.  Cushman,  48  Tex.,  241;  and  Sanger  v. 
Nightingale,  122  U.  S.,  176,  [7  Sup.  Ct.,  1109]. 

In  the  case  in  84Ky.,344,  [1  S.  W.,  588],  it  is  said: 
"There  is  no  statute  of  limitations  as  to  liens. 
If  the  claim  becomes  barred,  the  lien  dies  with 
it.  If  the  claim  could  be  made  an  incident  of 
the  lien,  then  the  statute  of  repose  would  be 
defeated.    As  the  claim  no  longer  legally  existed,  the  lien 
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had  nothing  to  support  its  existence.''  This  case  was  a 
tax  lien,  which  was  barred  in  five  years. 

In  the  case  of  Bank  v.  Thomes,  8  Ky.  Law  Bep., 
690,  [3  S.  W.,  12],  the  court  said:  "The  mortgage 
was  d,  mere  incident  to  the  debt  and  given  to 
secure  its  payment;  and,  when  the  right  of  re- 
covery as  to  the  debt  itself  is  gone,  the  lien  to  secure 
it  necessarily  goes  with  it.  The  stipulations  of  the  mort- 
gage are  not  independent  covenants  upon  which  a  recovery 
can  be  had  regardless  of  the  debt,  to  secure  the  payment 
of  which  the  mortgage  was  given.  The  liability  of  appellee 
is  on  the  original  paper  as  the  drawer;  and,  when  that  lia- 
bility ceases,  the  covenants  in  the  mortgage,  having  created 
no  new  right,  except  the  lien,  can  not  be  looked  to  as  ex- 
tending the  liability  from  five  to  fifteen  years." 

In  the  case  of  Prewitt  v.  Wortham,  79  Ky.,  387,  the  court 
said: 

**The  rule  in  this  State  in  reference  to  mortgages, 
whether  on  personal  or  real  estate,  is  that  they  are  mere 
securities  for  the  debt.  No  title  passes  to  the  mortgagee 
and  no  right  is  acquired  by  the  mortgagee,  except  as  an 
incident  to  the  debt.  When  the  debt  to  secure  which  the 
mortgage  was  given  is  barred  by  statute,  the  incident  goes 
with  the  principal,  and  the  mortgage  ceases  to  be  enforce- 
able." 

Likewise  it  has  been  repeatedly  held  a  mortgage 
or  vendor's  lien  is  an  incident  of  a  debt,  and  that  an  as- 
signment of  the  principal  obligation  carries  the  right  of 
lien. 

All  this  proposition  as  to  the  lien  being  an  incident 
of  the  debt  and  lives  with  the  debt  it  secures  is  conceded  to 
apply  as  between  the  payor  and  payee  of  the  debt.  But  it 
is  contended  that  as  to  vendees  and  mortgagees  the  same 
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rule  (Joes  not  apply;  that  as  to  vendees  and  mortgagees  the 
lien  is  barred  when  the  period  fixed  by  statute  will  bar  the 
debt, — ^this,  regardless  of  any  elongation  of  the  debt  by  pay- 
ments or  new  promises. 

We  are  of  opinion  that  as  to  vendees  and  mortgagees 
the  same  rule  does  not  apply  as  between  the  parties;  but 
we  do  not  assent  to  the  doctrine  that  as  to  vendees  and 
mortgagees  all  liens  are  barred  in  fifteen  years  after  the 
accrual  of  the  right  of  foreclosure. 

•  We  are  of  opinion  that  after  the  payee  of 
the  note  has  sold  the  property  in  lien,  or,  as 
in  this  case,  mortgaged  the  property,  a  subsequent 
payment  by  Bramel  would  npt  elongate  the  lien  on  the 
land  as  to  the  appellee  trust  company,  for  then  the  trust 
company  would  be  subject  to  the  action  of  Bramel,  over 
whose  actions  it  had  no  control,  and  against  which  it  could 
not  guard.  However,  we  are  of  opinion  that,  as  to  the 
appellee  trust  company,  mortgagee,  the  lien  of  appellant 
for  purchase  money  existed  for  the  full  length  of  time  from 
the  date  of  the  last  payment  or  last  promise  by  Bramel 
made  before  the  execution  of  the  mortgage  to  appellee 
trust  company,  which  payment,  as  stated  in  the  reply  of 
appellant,  was  January  6,  1892,  the  mortgage  being  execu- 
ted in  September,  1892. 

Wood  on  Limitations,  section  229,  "...  Any  act 
of  the  mortgagor  which  operates  to  keep  the  mort- 
gage debt  on  foot  also  ox)erates  to  keep  up  the  mortgage 
lien,  as  an  acknowledgment  of  the  debt  by  the  mortgagor 
in  the  mode  and  with  all  the  formalities  required  by  law. 
A  part  payment  of  principal  or  interest  made  by  the  mort- 
gagor or  his  agent  revives  the  mortgage  and  gives  it  a  new 
lease  of  validity  from  the  date  of  such  payment.  .  .  . 
But,  in  order  to  have  that  effect,  the  payment  must  be  made 
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while  the  mortgagor  owns  the  equity  of  redemption,  and  a 
payment  made  after  he  has  parted  with  the  same,  does  not 
revive  or  keep  on  foot  the  mortgage  security,  as,  from  the 
time  when  he  parts  with  his  interest  in  the  land,  his  power 
to  bind  it  in  any  manner  is  gone^  either  as  to  past  or  fu- 
ture debts.'' 

Jones  on  Mortgages  (5th  Ed.),  section  1201,  lays  down 
this  rule:  ".  .  .  Moreover,  any  purchaser  from  the 
mortgagor,  with  actual  or  constructive  notice  of  the 
mortgage,  is  bound  by  any  previous  acknowledgment 
of  the  debt  by  his  grantor,'' — citing  Heyer  v.  Pruyn 
7  Paige,  465,  [34  Am.  Dec,  3^5];  Hughes  v.  Ed- 
wards, 9  Wheat,  489;  Carson  v.  Cochran,  (Minn.),  [53  X. 
W.,  1130].  The  same  author,  continuing  (section  1202), 
says:  "A  purchaser  with  actual  notice  of  the  mortgage, 
or  constructive  notice  by  means  of  a  registry,  can  avail  him- 
self of  the  presumption  of  payment  from  lapse  of  time  only 
when  the  mortgagor  could  av^il  himself  of  it  under  the 
same  circumstances.  The  grantee  succeeds  to  the  estate 
and  occupies  the  position  of  his  grantor.  He  takes  subject 
to  the  incumbrance,  and  his  title  and  possession  are  no 
more  adverse  to  the  mortgagee  than  were  the  title  and  pos- 
session of  the  mortgagor.  The  purchaser  is  bound  by  the 
acts  and  declarations  of  the  mortgagor  .  .  .  while  he 
retains  the  equity  of  redemption,  or  any  part  of  it;  as,  for 
instance,  the  purchaser  of  a  part  of  the  mortgaged  prem- 
ises can  not  claim  a  presumption  of  payment  of  the  mort- 
gage from  lapse  of  time  when  this  presumption  is  repelled 
by  payments  of  interest  made  by  the  mortgagor  within 
twenty  years,  or  by  his  admissions  within  that  time  that 
the  mortgage  was  then  subsisting.  A  purchaser  from  the 
mortgagor  stands  in  no  better  position  than  the  mortgagor 
himself  as  to  gaining  title  by  possession  and  lapse  of  time. 
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if  the  mortgage  be  recorded.,  The  record  is  notice  of  the 
mortgage  to  a  subsequent  purchaser,  and  the  mere  fact 
that  he  has  had  actual  possession  under  his  purchase  for 
the  statute  period  of  limitation  is  no  bar  to  a  foreclosure 
of  the  mortgage." — citing  Herndt  v.  Porterfield,  (Iowa,) 
[9  N.  W.,  322] ;  Johnson  v.  Laster  Association,  (Tek.  Civ. 
App.),  [21  S.  W.,  961];  Whlttacre  v.  Fuller,  5  Minn.,  508; 
Ware  v.  Bennett,  18  Tex.,  794. 

In  the  case  of  Hughes  v.  Edwards,  9  Wheat.,  489,  the 
Supreme  Court  said:  "It  is  objected,  in, the  third  place, 
that  the  respondents  are  barred  of  their  right  to  foreclose 
by  length  of  time.  It  is  not  alleged  or  pretended  that  there 
is  any  statute  of  limitations  in  the  State  of  Kentucky  which 
bars  the  right  of  foreclosure  or  redemption,  and  the  coun- 
sel for  the  appellants  place  this  point  entirely  upon  those 
general  principles  which  have  been  adopted  by  the  courts 
of  equity  in  relation  to  this  subject.  In  the  case  of  a  mort- 
gagor coming  to  redeem,  that  court  has,  by  analogy  to  the 
statute  of  limitations,  which  takes  away  the  right  of  entry 
of  the  plaintiff  after  twenty  years'  adverse  possession,  fixed 
upon  that  as  the  period,  after  forfeiture,  and  possession 
taken  by  the  mortgagee,  no  interest  having  been  paid  in 
the  meantime,  and  no  circumstances  to  account  for  the 
neglect  appearing,  beyond  which  a  right  of  redemption 
shall  not  be  favored.  In  respect  to  the  mortgagee  who 
is  seeking  to  foreclose  the  equity  of  redemption,  the  gen- 
eral rule  is  that,  where  the  mortgagor  has  been  permitted 
to  retain  possession,  the  mortgage  will,  after  a  length  of 
time,  be  presumed  to  have  been  discharged  by  the  payment 
of  the  money  or  a  release,  unless  circumstances  can  be 
shown  suflSciently  strong  to  repel  the  presutnption,  as  pay- 
ment of  interest,  a  promise  to  pay,  an  acknowledgment  by 
the  mortgagor  that  the  mortgage  is  still  existing,  and  the 
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like.  Now  this  case  eeems  to  be  strictly  within  the  terms 
of  this  pnle.  The  two  letters  from  the  mortgagor  to  the 
female  plaintiff  (1803  and  1808)  admit  that  the  mortgage 
was  then  subsisting,  that  the  debt  was  unpaid,  and  they 
contain  promises  to  pay  it  when  it  should  be  in  the  power 
of  the  writer.  In  addition  to  these  circumstances,  credits 
were  indorsed  on  the  bond  for  payments  acknowledged 
to  have  been  made,  which,  though  blank,  the  court  below 
ascertained  to  have  been  made  on  the  15th  of  January, 
1798,  the  15th  of  May,  1803,  and  the  2d  of  August,  1808. 

The  mortgagor,  then,  can  not  rely  upon  the  length  of 
time  to  warrant  a  presumption  that  his  debt  has  been 
paid  or  released;  the  circumstances  above  detailed  having 
occurred  from  eight  to  thirteen  years  only  prior  to  the 
institution  of  this  suit. 

"But  it  is  insisted  that,  although  these  ac- 
knowledgements may  be  sufficient  to  deprive  the 
mortgagor  of  a  right  to  set  up  the  presumption  of  pay- 
ment or  release,  they  can  not  affect  the  other  defend- 
ants, who  purchased  from  him  parts  of  the  mortgaged 
premises  for  a  valuable  consideration.  The  exclusive 
answer  to  this  argument  is  that  they  were  purchasers 
with  notice  of  this  incumbrance.  It  must  be  admitted 
that  it  was  but  constructive  notice;  but,  for  every  pur- 
pose essential  to  the  protection  of  the  mortgagee  against 
the  effect  of  those  alienations,  it  is  equivalent  to  a  direct 
notice,  and  such  is  unquestionably  the  design  of  the  reg- 
istration laws  of  Kentucky.  A  purchaser  with  notice  can 
be  in  no  better  situation  than  the  person  from  whom  he 
derives  his  title,  and  is  bound  by  the  same  equity  which 
would  affect  his  rights. 

"The  mortgagor,  after  forfeiture  ha«  no  title  at 
law    and    none    in    equity,    but    to    redeem    upon    the 
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terms  of  paying  the  debt  and  interest.  His  convey- 
ance to  a  purchaser  with  notice  passes  nothing  but  an 
equity  of  redemption,  and  the  latter  can  no  more  than  the 
mortgagor  assert  that  equity  against  the  mortgagee  with- 
out paying  the  debt,  or  showing  that  it  has  been  paid  or 
released,  or  that  there  are  circumstances  in  the  case  suffi- 
cient to  warrant  the  presumption  of  those  faets,  or  one 
of  them. 

"The  court  is  therefore  of  opinion  that  this  objec- 
tion can  not  be  sustained  by  either  of  the  appellants." 

But  when  the  obligor  has  parted  with  title  to  the  prop- 
erty, either  by  sale  absolute  or  by  mortgage,  his  right  to 
further  bind  the  property  ceases,  except  as  his  interest 
therein  exists;  and  the  elongation  of  the  debt  by  pay- 
ments or  new  promises  can  only  operate  as  against  the 
obligor  and  his  property,  for  no  act  of  his  would  work  an 
estoppel  against  his'  vendee  or  mortgagee. 

This  principle  is  not  in  conflict  with  that  of 
Tate  V.  Hawkins,  but  accords  therewith,  ^n  that 
case  Hawkins  sold  the  land  by  deed  in  1864  to  Bas- 
ket. The  lien  notes  then  had  some  fourteen  years 
to  run.  Tate  could  at  any  time  within  the  fourteen  years 
have  enforced  his  lien  on  the  land.  The  subsequent  pay- 
ments by  Hawkins  in  1873  and  1878,  made  after  the  alien- 
ation of  the  land  by  Hawkins,  operated  to  elongate  the 
note,  but  could  not  extend  to  the  land,  for  the  reason  that 
at  the  date  of  these  payments  Hawkins  had  no  control 
over  the  land,  and  could  not  bind  it  further  than  he  had 
done  so  while  he  was  the  owner. 

The  same  is  true  of  the  Kendall  v.  Clarke  case. 

In  this  case  the  notes  given,  if  no  payments  had  been 
made,  were  not  barred  by  limitation  at  the  date  of  the 
mortgage  to  appellee  trust  company,  and  any  inspection 
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of  the  record  would  have  put  it  on  notice  concerning  ap- 
pellant's debt. 

At  the  date  of  the  mortgage  to  appellee,  the 
appellant,  by  reason  of  the  annual  payments  made  by 
Bramel,  had  fourteen  years  in  which  she  could  collect  her 
notes  and  enforce  her  lien,  and  it  can  not  be  said  that,  by 
reason  of  the  fact  that  Bramel  executed  a  mortgage  to 
appellee  trust  company,  this  right  to  enforce  collection 
and  her  lien  was  reduced  to  fifteen  years  from  the  origi- 
nal date  of  maturity.  To  so  hold  would  allow  a  debtor 
to  defeat  the  collection  altogether  of  a  debt,  if  by  pay- 
ments he  had  been  indulged  beyond  the  period  of  limita- 
tion, on  the  idea  that,  being  the  payor  and  owner  of  the 
property,  he  could  by  payments  elongate  both  note  and 
lien.  For  after  the  lapse  of  fifteen  years  from  the  date 
of  maturity,  when  it  would  be  barred,  except  for  the  pay- 
ments, the  debtor  could  sell  the  property  free  of  lien. 
This  can  not  be  the  law.  The  vendee  or  mortgagee  ac- 
cepts the  position  as  it  is  when  his  conveyance  is  execu- 
ted. The  holder  of  the  lien  has  all  the  time  to  enforce 
the  lien,  as  the  facts  of  the  case  at  that  time  give  him  aAd 
no  more. 

It  follows  that  the  appellant's  lien  for  purchase 
money  is  not  barred  by  limitation,  and  she  is  entitled  to 
have  same  enforced^  even  as  against  the  mortgagee  trust 
company.  Being  a  vendor^s  lien,  it  is  prior  to  the  mort- 
gage lien. 

The  trial  court,  therefore,  erred  in  sustaining  a  demur- 
rer to  her  reply. 

For  the  reasons  indicated,  the  judgment  appealed  from 
is  reversed,  and  cause  remanded  for  proceedings  consist- 
ent herewith. 

(The  whole  court  considered!  this  ca«e.  Judge  Guflfy 
dissented.) 
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Case  102— ACTION  ON  INSURANCE  POLICY— June  13.  |i28       361 


London  &  Lancashire  Insurance  Co.,  v.  Gerteisen. 

APPEAL   FBOM    I>AVIESS    CIBCCIT    COURT. 

1.  Insurance —  Soliciting  Agent. — One  wlio  solicits   insurance  by 

an  agreement  betwe^i  himeelf  and  an  agent  of  the  company  will 
be  treated  as  an  agent  of  the  company,  and  his  knowledge  of  the 
facts  pertaining  to  the  insurance  will  be  deemed  the  knowledge 
of  the  company. 

2.  Same — Waiver — ^An  insurance   company   which   issues   a  policy 

with  knowledge  that  conditions  Inserted  in  the  policy  for  its' 
benefit  are  not  to  be  complied  with,  will  be  held  to  haye  waived 
same. 

3.  Same — ^Agbeement  to   Furnish    Watchman. — ^An    agreement   to 

keep  a  watchman  on  duty  at  all  hours  of  the  night  is  not  an  ab- 
solute warranty;  and  the  court  properly  limited  its  instruction 
to  find  for  the  defendant  on  account  of  a  failure  to  do  so  by  in- 
serting the  condition  that  "by  reason  of  such  failure  the  loss 
occurred." 

CHAPEZE  WATHBN  for  appellant.     ( CHAS.  B.  RUDD  op  counsel.  ) 

1.  The   policy  was   void  because   the   subject  of   insurance   was   a 

building  oh  ground  not  owned  by  the  Insured  in  fee  simple. 
Home  Ins.  Co.  v.  Allen,  ^  Ky.,  271;  Hartford  Ins.  Co.  v.  Haas, 
87  Ky.,  531. 

2.  George  Hawes  was  not  the  agent  of  the  appellant  and  his  knowl- 

edge was  not  the  knowledge  of  the  company.  Phoenix  Ins.  Co, 
V.  Spiers  &  Thomas,  87  Ky.,  285;  Mechem  on  Agency,  sec.  197. 

3.  The  policy  was  void  because,  at  the  time  of  the  fire,  the  distillery 

had  ceased  operations  for  more  than  ten  consecutive  days.  Rob- 
inson V.  Aetna  Ins.  Co.,  18  Ky.  Law  Rep.,  865;  McKenzie  v. 
Scottish  Union  ft  Natl.  Ins.  Co.,  44  Pac.  Rep..  922. 

4.  The  provision  of  the  policy  as  to  the  night  watcjiman  was  a 

warranty  and  should  be  fftrlctly  performed.  In  this  instance  the 
contract  was  not  kept.  May  on  Insurance,  sees.  156-157;  Wood 
V.  Insurance  Co.,  13  Conn.,  533;  Marshall  on  Insurance,  p.  249; 
McKenzie  v.  Scottish  Union  and  Natl.  Ins.  Co.,  44  Pac.  Rep., 
922;   Ky.  Stats.,  sec.  639;   Genl.  Stats.,  p.  308. 

5.  The  court  erred  in  instructing  the  Jury. 
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HILL   ft   HILL   FOB  THE    APPELLEE. 

1.  Knowledge  of  the  agent  is  knowledge  of  the  company,  and  that 

provifiion  of  the  policy  releasing  the  company  from  liability,  if 
the  subject  of  insurance  is  on  leased  premises  Is  waived.  10 
Ky.  Law  Rep.,  573;  11  Ky.  Law  Rep.,  288;  87  Ky.,  285  and  638; 
May  on  Insurance,  sec.  143,  p.  161;  Genl.  Stats.,  sec.  633.  16 
Ky.  Law  Rep.,  122;  83  Ky.,  574. 

2.  If  the  risk  is  not  increased  by  the  act  of  4he  assured  the  com- 

pany can  not  escape  liability.  German  Ins.  Co.  v.  Hart,  16  Ky. 
Law  Rep.,  344;  89  Ky.,  330;  11  Ky.  Law  Rep.,  539;  7  Ky.  Law 
Rep.,  45. 
8.  The  distillery  was  not  in  operation  •ait  the  time  of  the  issual  of 
the  policy,  and  this  fact  was  known  t»  the  agent,  and  hence  the 
company  waived  any  provision  in  the  policy  requiring  the  dis- 
tillery to  be  in  operation  to  create  liability.  8  Ky.  Law  Rep., 
876;  91  Ky.,  208;  15  Ky.  Law  Rep.,  208;  12  Ky.  Law  Rep.,  1*1; 
11  Ky.  Law  Rep.,  721;  90  Ky.,  236;  12  Ky.  Law  Rep.,  115. 

JUDGE  HOBSON  deliveked  the  opinion  of  the  coukt. 

Appellant  issued  to  appellee  on  July  9,  1896,  a  policy 
by  which  it'  insured  appellee's  distillery  to  the  amount 
of  ?700  for  twelve  months  from  that  time.  On  the  17th 
of  November  following,  the  property  Insured  was  destroy- 
ed by  fire,  and,  appellant  refusing  to  pay  the  policy,  ap- 
pellee instituted  this  action  on  May  8,  1897.  Appellant 
defended  the  action  on  the  ground  that  appellee  had  leas- 
ed the  ground  on  which  the  distillery  stood,  and  that 
it  was  not  in  operation  at  the  time  of  the  fire;  the  policy 
providing  that  it  should  be  void  in  case  the  insured  was 
not  the  absolute  owner  of  the  property,  and  that  it  should 
not  be  in  effect  if  the  distillery  was  not  in  operation  for 
ten  consecutive  days.  The  policy  also  provided  that  ap- 
pellee should  keep  a  night  watchman  on  duty  during  all 
hours  of  the  night,  and  it  was  alleged  that  he  had  failed 
to  do  this.  It  appeared  from  the  proof  that  George  Hawes 
solicited  the  insurance,  and  got  appellee  to  take  it  out. 
Ha'wes  got  a  description  of  the  property,  and  sent  the 
application  for  the  insurance,  with  three  other  appliea- 
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tions  he  took  that  daj,  to  J.  C.  Rudd  &  Son;  for  whom  he 
was  soliciting  insurance.  Rudd  &  Son  were  agents  for 
appellant,  and  made  out  the  policy,  and  Hawes  notified 
appellee,  and  he  went  and  got  it,  and  paid  the  premium. 
The  arrangement  between  Hawes  and  Rujdd  was  that 
Hawes  was  to  make  out  applications  to  secure  insurance, 
and  receive  one-haW  of  the  commission  for  his  services. 
Rudd  did  not  tell  him  what  company  he  would  place  these 
risks  in,  but  said  he  would  place  them  in  a  first-class  com- 
pany. At  the  time  the  application  was  made,  Hawes  was 
informed  of  the  condition  of  the  title.  The  property  was 
not  then  in  operation,  and  he  was  told  that  it  would  not 
be  operated  until  in  the  fall.  Rudd  was  not  made  acquain- 
ted with  these  facts,  appellee  having  no  transaction  with 
him,  the  business  being  done  with  Hawes. 

It  is  well  fliettled  that  if  a  polioy  of  insur- 
ance is  issued  containing  provisions  that  the  pol- 
icy shall  be  void  if  the  title  is  not  absolute  in 
the  assured,  or  if  the  property  should  cease  to  be 
occupied  or  operated,  the  company  will  not  be  allowed 
to  rely  on  these  conditions  if,  at  the  time  it  issued  the 
policy,  the  facts  were  known  to  it.  For  in  this  event  the 
policy  would  have  no  operation;  and  the  company  taking 
the  money  of  the  assured  has  been  properly  held  estopped 
to  say  that  the  policy  had  po  operation  at  all.  (Kenton 
Insurance  Co.  v.  Downs,  90    Ky.,  236,  [13  S.  W.,  882].) 

It  is  also  well  settled  that  knowledge  of  the  agent  who 
represents,  the  company  in  the  transaction  is  the  knowl- 
edge of  the  company.  It  is  insisted,  however,  that  Rudd 
alone  was  appellant's  agent,  that  Hawes  had  no  author- 
ity from  it,  and  that  it  is  not  chargeable  with  facts  known 
to  Hawes,  unless  communicated  to  Rudd.  This  is  the 
decisive  question  in  the  case. 

(62] 
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According  to  the  testimony,  Hawes  was,  in  ef- 
fect, the  partner  of  Rudd  in  eflfeetLng  this  insniv 
ance.  The  rule  that  a  delegated  authority  can  not 
be  delegated  has  some  limitations.  It  is  usaal  for 
insurance  agents  who  issue  policies  to  send  out  solic- 
itors to  take  applications  on  which  the  policies  may  be 
issued,  and  authority  to  do  so  may  be  inferred,  nothing 
appearing  to  the  contrary,  for  this  is  the  common  way 
the  business  is  done.  When  Hawes  came  to  appellee  pro- 
fessing to  be  an  insurance  agent,  and  took  his  application, 
and  obtained  for  him  the  policy  of  insurance,  he  had  a 
right,  without  notice  of  a  defect  in  his  powers,  to  regard 
him  the  agent  of  the  company  for  this  purpose;  and  ap- 
pellant, by  accepting  the  application,  issuing  the  policy, 
and  keeping  the  premium,  is  estopped  to  say  his  act  was 
unwarranted,,  and  must  take  the  benefit  with  the  burden. 

In  Phoenix  Insurance  Co.  v.  Spiers,  87  Ky.,  297, 
[8  S.  W.,  453],  this  court  laid  down  the  rule  that 
the  party  soliciting  the  insurance  and  taking  the 
application,  in  the  absence  of  notice  to  the 
contrary,  should  be  held  the  agent  of  the  com- 
pany. This  rule,  was  recently  approved  by  this  court 
in  the  case  of  Rogers  v.  Farmers'  Mutual  Aid  Association, 
20  Ky.  Law  Rep.,  1925  [50  S.  W.,  543].  These  cases  are 
in  accord  with  the  weight  of  authority,  and  are 
conclusive  here.  See  May  on  Insurance,  section  143,  and 
cases  cited. 

The  only  remaining  question  in  the  case  is  the  defense 
that  the  appellee  did  not  keep  a'  watchman  at  all  hours 
of  the  night.  The  proof  shows  that  there  was  a  watch- 
man, who  had  gone  around  and  seen  that  everything  was 
all  right  less  than  an  hour  before  the  fire,  and  at  the 
time  of  the  fire  was  sitting  down,  reading  a  newspaper. 
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The  court  instructed  the  jury  that  it  was  the  plaintiff's 
duty  to  keep  a  watchman  on  duty  at  all  hours  of  the  night, 
and  that,  if  they  believed  from  the  evidence  that  he  fail- 
ed to  keep  a  watchman  on  duty  at  all  hours  of  the  night, 
and  by  reason  of  such  failure  the  loss  occurred,  they 
should  find  for  the  defendant. 

It  is  insisted  that  the  jury  should  have  been  told  that 
the  plaintiff  could  not  recover  if  he  failed  to  keep  a  watch- 
man on  duty  at  all  hours  of  the  night,  although  the  loss 
would  have  occurred  just  as  it  did  notwithstanding  this. 
The  contention  is  that  this  stipulation  in  the  policy  was 
an  absolute  warranty,  that  there  can  be  no  recovery  if 
it  is  broken,  and  that  it  was  broken  unless  the  watchman 
was  kept  constantly  watching  at  all  hours  of  the  night. 

In  Wood  on  Insurance,  section  186,  the  rule  is  thus 
stated: 

"When  a  policy  requires  a  wart:chman  to  be  kept  on  the 
premises,  the  insured  is  not  required  to  keep  one  there 
constantly;  but  only  at  such  times  and  during  such  peri- 
ods as  men  of  ordinary  care  and  skill  in  such  business 
employ  one,  and  in  this  respect  the  usage  of  similar  es- 
tablishments  is  admissible." 

The  proof  fully  warranted  the  jury  in  concluding  that 
appellee  had  used  ordinary  care  in  keeping  a  watchman 
on  duty  at  night,  and,  though  the  phraseology  of  the 
court's  instruction  is  not  exactly  the  same  as  that  in 
which  the  rule  is  usually  stated  in  the  text-books,  under 
the  facts  of  the  case  we  do  not  see  that  there  was  any 
substantial  error  to  the  prejudice  of  appellant. 

Judgment  affirmed. 


Digitized  by 


Google 


820        KENTUCKY   REPORTS.  [Vol.  106 

George,  et  al.,  Commissioners,  Ac.,  v.  Lillard,  Warden. 


Case  103— VALIDITY  OP  PAROLE  LAW— June  13. 

George,  et  aL,  Commissioners,  Etc.  y.  Lillard, 
Warden. 

APPEAL   FROM    FBAMKULN    CIRCUIT   COURT. 

1.  Constitutional  Law — ^Parole  Act. — ^The  act  of  May  2.  1888,  con- 

ferring on  the  Commissioners  of  the  Sinking  Fund  the  power, 
under  certain  conditions,  to  parole  convicts,  is  not  unconstitu- 
tional either  (1)  as  an  infringement  of  executive  prerogatlTv. 
or  (2)  as  a  violation  of  the  constitutional  requirement  that  con- 
victs shall  be  confined  within  the  walls  of  the  penitentiaries. 

2.  Statutes — ^Repeal. — ^The  parole  law  of  May  2,  1888,  was  not  re- 

pealed by  the  act  of  1898,  creating  a  prison  board,  but  the  powers 
conferred  and  the  duties  imposed  by  the  former  act  yet  rest  with 
the  Commissioners  of  the  Sinking  Fund. 

JOHN  W.  RAY  FOB  THE  appellant.  (C.  p.  CHENAULT  of  coun- 
sel.) 

1.  The  parole  law  as  found  in  the  Kentucky  Statutes,  sees.  382S- 
3836  is  not  unconstitutional  either  in  invading  the  executive  pre- 
rogative,  or  in  invading  the  jurisdiction  of  the  courts  as  to  the 
suspension,  reversal  or  annulment  of  judgments  of  conviction  or 
as  a  violation  of  section  253  of  the  Constitution.  State  t. 
Peters.  43  Ohio  St.,  629;  People  ▼.  State  Reformatory,  148  111., 
413;  George  v.  People,  167  111.,  447;  Miller  v.  State,  49  N.  E. 
R.,  894;  Murray  v.  Com.,  52  N.  E.  R.,  505;  s.  c.  »7  Fed.  Rep., 
549;  Oliver  v.  Oliver,  169  Mass.,  692;  Com.  v.  firown,  167  Mass., 
144. 

2.  It  was  clearly  the  intentton  of  the  Legislature  to  invest  the  ap- 

pellants with  all  the  powers  the  Sinking  Fund  Commissfoners 
had  theretofore  exercised  so  far  as  the  penitentiary,  was  con- 
cerned. People  V.  Cummins,  88  Mich.,  249;  Debates  Constitu- 
tional Convention,  pp.  5315,  5386.  5i389,  5390,  6391;  Com.  Sink- 
ing Fund  V.  George,  47  S.  W.  R.,  779. 

W.   S.   TAYLOR.   ATTORNEY-GENERAL,   AND  M.   H.   THATCHER 

FOR  APPELUCE. 

1.  The  parol  law  is  unconstitutional  and  an  invasion  of  the  execntiT6 
prerogative,  of  the  power  of  the  courts  over  judgments  of  con- 
viction  and  as  a  violation  of  the  provisions  of  the  State  Constitn- 
tion  which  required  convicts  to  be  kept  within  the  walls  of  tbe 
penitentiary. 
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2.  If  the  iMtrole  law  be  held  constitutional,  then  the  power  to  parole 
vesta  in  the  Sinking  Fund  Commissioners  and  not  in  the  prison 
board. 
Citations:  Acts  1879,  vol.  1,  p.  147;  acts  1887-8,  vol.  1,  p.  115; 
acts  1889-90,  vol.  X,  p.  66;  acts  1898,  ch.  4;  acts  91-2-3;  ch.  194; 
Com.  V.  Hollo  way,  42  Pa..  448;  State  v.  Peters,  4  N.  E.  R.,  81; 
People  V.  Cummins,  14  L.  R.  A.,  285;  23  Am.  ft  Bng.  Ency  of 
Law,  357. 

JUDGE  PAYNTBR  delivebed  the  opintox  op  the  ooubt. 

The  questions  here  involved  are:  (1)  Is  the  act  known 
as  the  "Parole  Law"  still  in  force?  If  so,  is  it  to  be  exe- 
cuted by  the  Board  of  Penitentiary  Commissioners  or  by 
the  Commissioners  of  the  Sinking  Fund?  (2)  Is  it  consti- 
tutional? 

Until  1898  the  control  and  management  of  the  peniten- 
tiaries of  the  State  was  vested  in  the  Commissioners  of 
the  Sinking  Fund;  the  Governor,  Auditor,  Treasurer,  Sec- 
retary of  State,  and  Attorney  General  ex  officio  constitu- 
ting the  commissioners.  By  the  act  of  May  2,  1888,  upon 
specified  conditions,  the  commissioners  of  the  sinking 
fund  were  authorized  to  allow  persons  confined  in  the 
penitentiaries,  except  those  .who  were  convicted  of  certain 
offenses,  to  go  on  parole  outside  of  the  buildings  and  the 
inclosure  of  the  penitentiaries,  free  from  the  custody  and 
control  of  the  warden,  but  to  remain  in  the  legal  custody 
and  control  of  the  commiseionera,  subject  at  any  time  to 
be  taken  back  and  confined  in  the  penitentiary.  Full 
power  to  enforce  rules  and  regulations  for  retaking  and 
reimprisoning  any  convict  upon  parole  existed.  To  re- 
take such  prisoner,  the  written  order  of  the  commission' 
ers,  when  signed  hy  the  Oovemor  and  attested  by  the  Sec- 
retary of  State,  constituted  a  suflBcient  warrant  to  author- 
ize sheriffs  and  other  offlceps  to  arrest  such  convict  and 
deliver  him  to  the  custody  of  the  warden.  The  expense 
of  rearrest  was  to  be  paid  by  the  State  Treasurer  when 
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the  commissioners  certified  it  for  payment  to  the  Audi- 
tor of  Public  Accounts.  The  act  provided  a  penalty 
against  the  warden  or  any  other  officer  in  the  State  who 
failed  to  execute  and  obey  the  orders  of  the  commission- 
,ers  made  or  issued  under  the  act. 

It  is  contended  that  this  law  is  no  longer  in  force,  be- 
cause it  has  been  repealed  by  the  act  which  became  a  law 
in  1898,  entitled  "An  act  to  create  a  Board  of  Penitentiary 
Commissioners  and  regulate  the  penal  institutions  of 
this  Commonwealth." 

It  is  true  that  under  that  act  the  management  and  con- 
trol of  the  penitentiaries  was  taken  from  the  commission- 
ers of  the  sinking  fund,  and  placed  in  the  hands  of  the 
Board  of  Penitentiary  Commissioners,  but  there  is  noth- 
ing in  the  act  which  makes  any  reference  whatever  to  the 
parole  law.  That  subject  is  not  referred  to  in  any  way 
in  the  act.    Repeals  by  implication  are  not  favored. 

We  are  of  the  opinion  that  the  parole  law  has  not  been 
repealed. 

It  is  contended,  however,  that,  because  the  control  and 
management  of  the  penitentiaries  was  placed  in  the  hand« 
of  the  Board  of  Penitentiary  Commissioners,  the  power  to 
execute  the  law  is  vested  in  them.  We  do  not  think  this 
is  true,  in  the  first  place,  because  no  express  authority 
was  conferred  upon  them,  and,  in  the  second  place,  the 
act  provides  for  the  reimprisonment  of  parole  convicts. 
By  the  terms  of  the  act,  they  can  only  be  arrested  and 
imprisoned  upon  the  order  of  the  Commissioners  of  the 
Sinking  Fund,  when  signed  by  the  Governor  and  attested 
by  the  Secretary  of  State.  As  the  act  denounces  a  pen- 
alty only  for  disobeying  the  orders  of  the  Commissioners  of 
the  Sinking  Fund,  it  would  follow  that  no  penalty  could  be 
imposed  on  any  officer  for  disobeying  the  orders  of  the  pen- 
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itentiary  commissioners.  The  Legislature  might  have  been 
perfectly  willing  to  vest  the  power  to  parole  prisoners  in 
the  Commissioners  of  the  Sinking  Fund,  of  which  body  the 
Governor  was  a  member,  but  it  might  not  have  been  will- 
ing to  enact  a  law  conferring  such  authority  upon  the 
Board  of  Penitentiary  Commissioners.  If  the  present  com- 
missioners were  permitted  to  exercise  this  power,  the 
Governor  would  not  be  associated  with  them  in  determ- 
ining what  convicts  should  have  the  benefit  of  the  law. 

We  are  of  the  opinion  that  the  Board  of  Peniten- 
tiary Commissioners  have  no  power  to  parole  a  pris- 
oner under  the  law,  and  that  that  power  is  vested 
in  the  Commissioners  of  the  Sinking  Fund.  Sec- 
tion 77  of  the  Constitution,  in  reference  to  the 
power  of  the  Governor,  reads:  "He  shall  have 
power  to  remit  fines  and  forfeitures,  commute  sen- 
tences, grant  reprieves  and  pardons." 

If  paroling  a  prisoner  is  not  a  pardon  of  the  prisoner, 
or  commutation  of  the  sentence,  then  the  power  vested  in 
the  Governor  is  not  attempted  to  be  interfered  with.  "A 
^pardon'  is  an  act  of  grace,  proceeding  from  the  power 
intrusted  with  the  execution  of  the  laws,  which  exempts 
the  individual  on  whom  it  is  bestowed  from  the  punish- 
ment the  law  inflicts  for  a  crime  he  has  committed." 
United  States  v.  Wilson,  7  Pet.,  150.  *^A  full  and 
absolute  pardon  releases  the  offender  from  the 
entire  punishment  prescribed  for  his  offense,  and 
from  all  the  disabilities  consequent  on  his  convic- 
tion." Com.  V.  Bush,  2  Duv.,  264.  A  pardon  discharges 
the  individual  designated  from  all  or  some  specified  penal 
consequence  of  his  crime.  It  may  be  full  or  partial,  ab- 
solute OP  conditional.  Bouvier  Law  Diet,  title.  Pardon; 
1  Bishop's  Crim.  Law  (6th  Ed.)  section  914.     It  can  not 
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be  said  to  be  a  pardon  because  the  prisoner  remains 
subject  to  the  control  of  the  Commissioners  of  the  Sink- 
ing Fund,  and  is  subject  to  be  rearrested,  and,  when 
rearrested,  is  compelled  to  remain  in  the  penitentiary 
without  getting  any  credit  for  the  time  between  the  parole 
and  redelivery  to  the  warden.  He  is  not  exempt  from  the 
entire  punishment  which  the  law  inflicts.  The  Governor 
could  at  any  time  pardon  him,  and  thus  place  it  beyond 
the  power  of  the  Commissioners  of  the  Sinking  Fund  to 
re-imprison  him.  It  is  not  a  commutation  of  the  sentence, 
because  it  is  fiot  a  change  of  the  punishment  of  a  person 
who  has  been  condemned  into  a  less  severe  one.  If  a  man 
is  sentenced  to  the  penitentiary  for  twenty  years  and  the 
Governor  reduces  the  time  to  ten,  if  a  party  is  sentenced 
to  hang  and  the  Governor  changes  the  penalty  to  confine- 
ment in  the  penitentiary  for  life,  or  if  a  man  was  con- 
demned to  serve  in  the  penitentiary  for  a  given  period 
and  the  Governor  would  say  he  should  serve  in  the  county 
jail  for  a  shorter  term,  then  we  would  understand  in  each 
case  that  there  had  been  a  commutation  of  the  sentence. 
Whilst,  in  the  case  of  a  paroled  prisoner,  he  enjoys  his 
liberty  outside  of  the  walls  of  the  penitentiary,  jet  he  re- 
mains under  the  sentence  to  which  he  has  been  condemn- 
ed, and  may  be  reimprisoned.  at  any  time,  as  we  have 
heretofore  said.  So,  strictly  speaking,  it  can  not  be  said 
there  has  been  a  change  of  punishment  to  a. less  severe 
one.  The  parole  law  is  not  an  interference  with  the  judi- 
cial functions  of  the  court,  but  is  the  exercise  of  the  power 
of  discipline  which  the  State  possesses,  to  be  exercised 
through  the  legislative  department  of  the  government. 
The  Legislature  declares  what  shall  constitute  offenses, 
and  prescribes  the  punishment,  and  the  power  to  regulate 
the  penal  institutions  of  the  State  is  there  vested.     It  is 
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said  the  act  is  invalid  by  reason  of  section  253  of  the  Con- 
stitution, whiDch  reads  as  follows:  "Persons  convicted  of 
felony  and  sentenced  to  confinement  in  the  penitentiary 
shall  be  confined  at  labor  within  the  walls  of  the  i>eniten- 
tiary;  and  the  General  Assembly  shall  not  have  power  to 
authorize  employment  of  convicts  elsewhere,  except  upon 
the  public  works  of  the  Commonwealth  of  Kentucky,  or 
when,  during  pestilence  or  in  case  of  the  destruction  of 
the  prison  buildings,  they  can  not  be  confined  in  the  pen- 
itentiary." The  purpose  of  the  enactment  of  that  section 
of  the  Constitution  was  to  prevent  the  working  of  con- 
victs by  the  State  outside  of  the  prison  walls.  That  was 
the  evil  intended  to  be  remedied  by  the  prohibition  con- 
tained in  the  section.  It  was  not  intended  to  prohibit 
the  Legislature  from  enacting  a  law  like  the  one  under 
consideration,  because,  at  the  time  of  the  adoption  of  the 
Constitution,  such  a  law  was  in  force,  and  the  Constitu- 
tional Convention  .certainly  would  have,  in  express  terms, 
declared  the  Legislature  should  not  have  power  to  enact 
stich  a  law  if  it  regarded  it  unwise  to  do  so. 

The  judgment  is  aflSrmed. 
JUIKJB  GUFFY  dissents. 

The  appellants,  who  are  commissioners  in  control  of, 
and  managing  the  penitentiaries  of  the  State,  assumed 
the  right  to  parole  one  John  Dugan,  a  prisoner  convicted 
of  the  offense  of  manslaughter.  The  authority  to  parole 
Dugan  is  claimed  under  the  act  of  May,  1880,  and  amend- 
ments thereto. 

It  will  be  seen,  by  examination  of  the  statutes  in 
force  prior  to  1889,  that  the  Oovernor,  Attorney  Gen- 
eral, Auditor,  Secretary  of  State,  and  Treasurer  consti- 
tuted the  board  of  Sinking  Fund  Commissioners,  and  as 
such  had  the  control  of  the  penitentiaries,  and  were  by  law 
authorized  to  parole  prisoners. 
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The  effect  of  the  parole  was  to  discharge  the 
prisoner  from  actual  custody,  and  give  him  com- 
plete freedom  of  action.  He  could  go  where  he 
chose  to  go,  and  labep  for  himself,  and  was  allowed  to 
dress  as  other  citizens.  He  was,  however,  required,  if  he 
remained  in  the  State,  to  report,  through  the  county  judge, 
twice  a  year,  to  the  commissioners.  The  commissioners 
also  had  the  right  to  order  the  arrest  and  return  of  the 
convict  to  prison. 

The  appellants  in  this  case  claimed  and  attempt- 
ed to  exercise  the  power  to  parol  said  Dugan, 
but  the  appellee  Lillard,  who  is  warden  of  the  prison,  re- 
fused to  discharge  Dugan,  and  appellants  brought  this 
suit  to  obtain  a  mandamus  requiring  appellee  to  respect 
the  parole  aforesaid. 

The  court  below  sustained  a  demurrer  to  the  petition, 
and  dismissed  the  action,  and  appellants  prosecute  this 
appeal. 

The  majority  opinion  affirms  the  judgment,  and  I  con- 
cur in  the  affirmance.  But  the  majority  opinion  takes  np 
the  question  of  the  constitutionality  of  the  so-called  "Pa- 
role Law,"  and  decides  that  it  is  constitutional,  and  mar 
be  enforced  by  the  commissioners  of  the  sinking  fund. 

I  dissent  entirely  from  the  opinion  in  so  far  as  it 
holds  the  act  in  question  to  be  constitutional. 

I  am  also  of  the  opinion  that  the  parole  law  stands 
repealed. 

The  acts  of  1891-92-93  provided  for  the  government  of 
the  penitentiaries,and  it  seems  to  me  that  under  the  rule 
announced  in  Broaddus  v.  Broaddus  the  parole  law  stands 
repealed. 

The  act  of  1898  took  the  control  and  management  of  the 
penitentiaries  from  the  sinking  fund  commissioners,  and 
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vested  it  in  appellants,  and  no  reference  was  made  to 
the  parole  law.  If  the  parole  law  could  be  defended  at 
all,  it  seems  to  me  that  it'  could  only  be  for  the 
reason  that  the  officers  in  control  of  the  prisoner 
would  be  able  to  exercise  the  power  wisely;  but 
now  the  power,  according  to  the  majority  opinion, 
is  vested  in  officers  who  have  no  knowledge  of  the  conduct 
of  the  prisoners,  nor  any  means  of  information  except 
through  other  officers.  ' 

If,  however,  the  parole  law  l^as  not  been  repealed,  I  am 
of  opinion  that  it  is  unconstitutional  and  void. 

Section  77  of  the  Constitution  provides  that  the  Gov- 
ernor shall  have  power  to  commute  sentences,  grant  re- 
prieves and  pardons. 

Bouvier's  Law  Dictionary  adopts  Blackstone's  defini- 
tion of  "reprieves,''  as  follows':  "The  withdrawing  of  a 
sentence  for  an  interval  of  time,  which  operates  in  delay 
of  execution." 

The  parole  provided  for  by  the  act  under  con- 
sideration is  clearly  a  reprieve,  and  nothing  else, 
and  is  therefore  an  invasion  of  the  power  vested 
in  the  Governor,  and  it  is  no  answer  to  say  that 
he  is  one  of  the  commissioners.  If  the  parole  law 
is  valid,  a  majority  of  the  commissioners  can  exercise  the 
power,    although    the    Governor    might    oppose    it. 

Mr.  Webster  defines  "reprieve"  as  follows:  1st.  "To 
delay  the 'punishment  of;  to  suspend  the  execution  of 
sentence;  .  ,  ."  2d.  "To  relieve  for  a  time,  or  tem- 
porarily." 

It  is  perfectly  manifest  that  the  so-called  "Parole  Law" 
is  in  law  and  in  fact  a  reprieve,  and  also  a  conditional 
or  partial  pardon  and  therefore  in  conflict  with  section 
77  &upra. 
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Section  253  of  the  Constitution  provides  that:  'Per- 
sons convicted  of  felonj  and  sentenced  to  confinement  in 
the  penitentiary  shall  be  confined  at  labor  within  the 
walls  of  the  penitentiary;  and  the  General  Assembly  shall 
not  have  power  to  authorize  employment  elsewhere,  except 
upon  the  public  works  of  the  Commonwealth  of  Kentucky, 
or  when  during  pestilence  or  in  case  of  the  destruction  of 
the  prison  buildings,  they  can  not  be  confined  in  the. pen- 
itentiary." 

It  seems  to  me  that  section  253,  supra,  is  absolutely 
conclusive  of  the  question.  It  is  bo  plain  and  positive 
that  any  attempt  to  explain  the  meaning  is  futile. 

It  is  not  claimed  in  the  majority  opinion  that  the  pa- 
roled person  is  not  still  a  convict. 

The  majority  opinion  says  that  the  purpose  of 
section  253  was  to  prevent  the  working  of  con- 
victs by  the  State  outside  of  the  prison  walls,  etc. 
But  it  will  be  seen  that  the  State  may  work  the  convicts 
on  public  works,  and  it  is  a  canon  of  construction  that 
where  a  number  of  exceptions  are  made,  all  other  excep- 
tions are  absolutely  prohibited  or  disallowed. 

It  seems  to  me  that  a  court  should  never  construe  a 
constitutional  provision  contrary  to  the  express  language 
thereof. 

For  the  reasons  given,  and  others  not  necessary  to  men- 
tion, I  respectfully  dissent  from  all  that  part  of  the  opin- 
ion which  holds  the  so-called  "Parole  Law"  to  be  valid  or 
constitutional. 
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Cajse    104— C0NTE5STED    ELECTION— June    13. 

I 

Ttinks  Y.  Vincent. 

APPKAI.   FBOM    EDMONSOK    CIBCUIT    COUBT. 

1.  ELCcnoNiS — CoNTEST-rNoncE. — ^A  notice  of  contest  in  the  absence 

of  a  motion  to  make  same  more  specific  can  not  be  held  to  be  in- 
sufDcient  in  failing  to  state  that  the  contestant  was  eligible  to  the 
office  he  was  contesting. 

2.  Same. — Nor  can  such  notice  be  held  to  be  Insufficient  In  failing  to 

specify  the  names  of  the  voters  whose  votes  were  challenged  as 
illegal,  or  those  who  were  charged  to  have  been  permitted  to  vote 
improperly. 

3.  Same— OmcfcB's  Return  in  Blank. — The  court  will  not  undertake 

to  reject  a  precinct  (because  the  officer's  return  is  blank  as  to 
the  names  of  the  candidates  receiving  the  votes  at  that  precinct 
for  the  office  in  contest  where  the  return  shows  the  number  of 
votes  cast  for  each  party  and  there  was  but  one  candidate  for 
each  party  for  that  office  at  that  election. 

4.  Same — ^BrFECT  cfF  Decision   of  the  Contest  Board  on   Illegal 

Votes. — ^The  decision  of  the  contest  board  as  to  the  legality  or 
illegality  of  the  vote  cast  is  not  final,  but  Is  subject  to  revision 
by  the  courts. 

5.  Saue — ^Decision   of  the  Lower   Court  on   Questions   of   Fact. 

— ^The  decision  of  the  lower  court  upon  the  legality  or  illegality 
of  a  vote  as  depending  upon  a  question  of  fact  will  not  be  dis* 
turbed  without  good  reason,  and  where  it  appears  that  a  vote 
is  illegal  it  will  be  rejected  whether  the  ballot  was  deposited  In 
the  ballot-box  or  not. 

6.  Same — Evidence. — ^Testimony  that  a  voter  was  a  Bepublioan   is 

competent  as  a  circumstance  bearing  upon  the  question  as  to 
how  he  voted. 

7.  Same. — ^A  voter  is  a  competent  witness  to  prove  how  he  voted  and 

he  may  be  compelled  to  testify  as  to  how  he  voted  unless  he 
decline  upon  the  ground  that  such  testimony  would  Incriminate 
him. 
S.  Same. — The  statements  of  a  voter  as  to  how  he  voted,  detailed  by 
another,  are  incompetent,  being  mere  hearsay. 

SIMS  A  COVINGTON,  MITCHELL  &  DuBOSE,  EDWARD  W.  HINE:S 

FOR   APPELLANTS. 

1.  The  notice  of  contest  Is  Insufficient,  in  that  it  falls  to  allege  that 
the  contestant  Is  eligible,  nor  does  It  state  that  contestant  Is  a 
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legal  voter  of  the  county.  Another  ground  complained  of  is  that 
the  notice  fails  to  specify  the  names  of  voters  claimed  to  be 
illegal. 

2.  The  election  returns  on  their  face  show  that  appellant  received  a 

majority  of  the  legal  votes  cast  at  this  election,  and  there  is  no 
proof  to  overturn  this  prima  facie  case.  The  return  from  •the 
Parker  precinct  is  void,  so  far  as  this  contest  is  concerned. 

3.  The  election  officers  in  the  Brownsville  precinct  failed  to  count 

for  appellant  one  ballot  he  was  clearly  entitled  to  under  the  law, 
but  said  officers  illegally  destroyed  said  ballot  without  counting 
it  for  any  one,  and  the  Judgment  of  the  circuit  court,  did  no: 
correct  this  error. 

4.  The  election  officers  of  the  Bee  Springs  precinct  counted  for  ap- 

pellee five  votes  which  he  was  not  entitled  to.  Three  of  $aid 
votes  having  been  -cast  alone  for  S.  J.  Shackelford,  for  clerk  of  the 
court  of  appeals,  and  two  of  said  ballots  having  been  cast  alone 
for  W.  E*.  Settle,  for  -circuit  judge,  but  all  counted  for  appellee, 
and  said  baHots  were  deetroyed  by  the  election  officers;  and  their 
action  in  this  was  confirmed  by  the  judgment  appealed  from. 

5.  The  circuit  court  improperly  and  illegally  deducted  two  votes  from 

th-e  number  of  appellant's  votes,  one  cast  at  Bee  Springs  precinct, 
and  one  *at  Capital  Hill  preainot,  upon  the  ground  that  said  votes 
were  casit  by  dllegal  voters,  to-wH,  Jesse  Orowley  and  Dick  Dunn. 

6.  That  the  circuit  court  heard  and  received  incompetent  testimony. 

In  this,  that  it  allowed  and  4'ecelved  in  evidence  the  alleged 
declarations  of  Jesse  Crowley  and  Dick  Dunn,  of  how  they  in- 
tended to  and  how  they  had  voted.  Also  permitted  Warren 
Strong,  an  officer  of  the  elctlon  to  testify  concerning  the  marki 
on  the  ballot  of  Dick  Dunn. 

7.  That  the  court  erred  in  Its  manner  of  deducting  alleged  illegal 

votes  from  the  votes  cast  In  the  election. 

J     S.   LAY   FOR  THE    APPELLEE. 

Counsel  discussed  mainly  the  questions  of  fact  involved  in  the 
case  and  upon  the  questions  of  law  raised  by  appellant,  made 
the  following  citations:  6  Am.  &  Eng.  Ency.  of  Law,  pp.  302, 
325,  337  €md  note  5;  338,  351,  357,  353  and  note  1;  McCrary  on  Elec- 
tions (4th  ed.),  sees.  483,  484,  459,  479,  486,  491,  492.  498,  494; 
Haywood  v.  Beers,  N.  Y.  Contested  Election  Cases,  180;  Stinson 
V.  Sweeney,  17  Nev.,  309;  State  v.  Sillon,  24  Kas.,  13;  Patton 
V.  Ooates,  41  Ark.,  Ill;  New  Jersey  Case,  1  Bart,  19;  ValHnding- 
ham  V.  Campbell.  Id.,  223;  Newland  v.  Graham,  1  Bart,  5,  note; 
People  V.  Pease,  27  N.  Y.,  45:  State  v.  Olin,  23  Wis.,  319;  State 
V.  Craft,  18  Ore.,  550;  Boyer  v.  Teague,  106  N.  C,  576;  People 
V.  Hollihan,  29  Mich.,  116;   Miller  v.  Thompson,  29  Mich.,  118; 
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Duffey  Re.,  4  Brewst.,  531  Pa.;  Thompson  v.  Ewing,  1  Brewst., 
68-9;  Houston,  County  Judge,  v.  Steele,  98  Ky.,  59&;  Major  v. 
Barker,  99  Ky.,  305. 

J.  M.  WILKINB  AiiSO  FOR  the  appellee. 

Discussed  generally  the  facts  and  upon  the  same  propositions 
of  law,  made  the  following  citations:  90  Ky.,  55;  95  Ky.,  421; 
98  Ky.,  576;  99  Ky.,  305}  27  »N.  Y.  Rep.,  45;  McCrary  on  Elections 
(4th  ed.),  sees.  492,  493,  494,  etc. 

P.  F.  EDWARDS  also  fob  the  appellee. 

Cited  to  the  same  points  the  following:  McCrary  on 
Elections,  pp.  321,  322,  277,  51;   Imboden  v.  Cully,  94  Ky.,  45. 

EDWARD  W.  HINES,  JAMBS  C.  SIMS,  and  JOHN  E.  DuBOSE  tor 
appellant  in  a  petition  fob  a  rehel&ring. 

Before  a  vote  can  be  rejected  something  more  is  required  than 
to  throw  doubt  upon  it  Tho  lack  of  qualification  of  the  voter, 
and  for  whom  his  vote  was  counted,  must  be  made  clear  by  com- 
petent and  legal  evidence  following  the  usual  and  ordinary 
methods  of  ascertaining  the  truth.  Com.  v.  Barry,  98  Ky.,  394; 
Major  V.  Barker,  99  Ky.,  305;  Ky.  Stats.,  sec.  1571;  Newcum  v. 
Kirtley,  13  B.  M.,  515;  Cooley  Con.  Lim.,  p.  620. 

CHIEF  JUSTICE  HAZEL.RIGO  delivered  the  opinion  of  the  court. 

Appellant  and  appellee  were  opposing  candidates  for 
the  office  of  county  court  clerk  of  Edmonson  county  at 
the  regular  November  election,  1897.  On  the  face  of  the 
returns,  a^  found  by  the  canvassing  board,  appellant, 
Tunks,  was  elected  by  one  vote,  and  he  was  accordingly 
given  a  certificate  of  election  by  that  board. 

Appellee,  Vincent,  at  once  gave  notice  of  con- 
test, to  which  Tunks  responded  by  demurrer  to 
the  notice,  and  by  specific  denial  of  the  facts 
alleged  in  the  notice.  He  also  gave  a  counter 
notice,  charging  various  irregularities  in  the  vote  re- 
ceived by  Vincent.  After  preparation  and  final  hearing, 
the  board  of  contest,  by  the  concurrence  of  a  majority, 
held  as  had  the  canvassing  board,  and  adjudged  in  favor 
of  Tunks.     On  appeal  by  Vincent  the  regular  circuit  judge 
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deemed  himself  disqualified  by  reason  of  having  been  a 
candidate  at  the  same  election,  and  an  agreement  waa 
made  by  which  the  case  was  heard  and  determined  by  a 
special  judge,  the  Honorable  C.  U.  McElroy,  who,  in  an 
able  and  elaborate  opinion,  held  that  Vincent  was  enti- 
tled to  the  oflBce. 

The  first  question  to  present  itself  is  that  raised  by  the 
demurrer.  The  notice  is  said  to  be  insufficient  (1)  be- 
cause it  does  not  state  that  Vincent  was  eligible  to  the 
office  he  was  contesting;  and  (2)  because  it  is  indefinite, 
and  fails  to  specify  the  grounds  relied  on.  It  was  held 
by  the  learned  judge  below  that  the  notice  was  indefinite, 
but,  in  the  absence  of  a  motion  to  make  more  specific,  it 
should  be  held  sufficient.  The  notice  is  to  the  effect  that 
Tunks,  who  is  averred  to  be  the  Republican  candidate  for 
the  office,  whilst  the  contestant,  Vincent,  was  the  Demo- 
.  cratic  candidate  for  the  same  office,  did  not  receive,  hot 
that  Vincent  did  receive,  a  majority  of  the  legal  votes 
cast  in  the  county  of  Edmonson  at  the  election  of  Novem- 
ber 2,  1897,  and  that,  receiving  such  majority,  he  (^'^ineent) 
was  duly  and  legally  elected  clerk  of  the  Edmonson  coan- 
ty  court.  Before  passing  to  a  consideration^  of  other 
terms  of  the  notice,  we  may  say  here  that  we  regard  the 
foregoing  specifications  of  the  notice  as  substantially 
meeting  the  objections  first  above  indicated. 

In  Ledbetter  v.  Hall,  62  Mo.,  423,  it  was  said  that,  even 
if  it  was  necessary  to  allege  eligibility,  the  statement  in 
the  notice  that  the  contestant  has  been  duly  and  legally 
elected  to  the  office  in  controversy,  necessarily  implied  his 
eligibility  for  the  official  position.  This  is  substantially 
the  effect  of  the  decision  of  this  court  in  Collopy  v. 
Cloherty,  95  Ky.,  .330,  [25  S.  W.,  497.]  (See  cases  to  same 
effect  in  7  Enc.  PL  &  Prac,  381,  notes  5,  6.) 
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We  are  to  bear  in  mind  also  that  the  statement  that 
contestant  was  a  candidate  of  one  of  the  political  par- 
ties has  force  in  view  of  our  election  laws  providing  for 
party  nominations.  When  one  i«  such  a  candidate,  he 
must  be  presumed  to  be  entitled  to  have  his  name  go  on 
the  official  ballot  and  is  prima  facte  eligible  to  the  office 
for  which  he  is  a  candidate.  The  mere  averment  of  his 
candidacy  under  these  circumstances  implies  eligibility. 
Edwards  y.  Knjght,  8  Ohio,  375;  Batterton  v.  Fuller  (S. 
D.,  1894),  [60  N..W,,  1071.] 

Continuing,  the  notice  charged  that  the  precinct 
officers  of  the  election  permitted  divers  illegal 
votes  to  be  cast  for  Tunks  and  against  Vincent 
as  follows:  Twenty-five  at  Parker  precinct,  twenty  at 
the  Capital  Hill  precinct,  etc.,  and  that  at  the  Fork  and 
Bee  Spring  precincts  especially  the  officers  illegally 
counted  to  Tunks  and  against  Vincent  about  ten  votes 
that  did  not  vote  for  either  Tunks  or  Vincent;  that  the 
officers  refused  to  allow  about  ten  legal  voters  to  vote  who 
would  have  voted  for  Vincent  had  they  been  allowed  to 
vote;  and  that  Vincent  had  lost  six  votes  at  the  Fork  and 
Parker  precincts  because  the  officers  there  refused  to 
count  for  him  all  the  legal  votes  cast  for  him  at  those 
precincts. 

Our  statute  provides  that  "the  notice  shall  state 
the  grounds  of  the  contest,  and  none  other  shall 
afterwards  be  heard  as  coming  from  such  party."  Ken- 
tucky Statutes  section  1535,  subsection  1. 

We  are  of  opinion  that  the  notice  in  question  does  state 
the  grounds  of  the  contest  within  the  meaning  of  the  stat- 
ute. The  object  of  the  notice  is,  of  course,  to  put  the  con- 
testee  upon  a  proper  defense,  and  prevent  any  surprise 
being  practiced  upon  him;  and,  whilst  it  would  have  been 
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incumbent  on  the  contestant,  at  the  time  he  gave  his  no- 
tice, to  ^ve  the  names  of  illegal  voters  if  he  knew  them, 
he.  was  not  asked  to  make  his  notice  more  specific. 

In  discussing  the  sufficiency  of  such  notice  under 
a  Federal  law  which  required  that  the  contestant 
should,  within  thirty  days  after  the  election,  "gire 
notice  in  writing  to  the  member  whose  seat  he 
intends  to  contest,  and  in  such  notice  shall  spec- 
ify particularly  the  grounds  on  which  he  relies." 
Judge  McCrary,  in  his  work  on  Elections  (sec- 
tion 394),  says:  "It  seems  to  be  settled  by  the  decisions 
of  the  House  of  Representatives  that  a  notice  is  good  un- 
der the  law  if  it  specify  the  number  of  illegal  votes  polled, 
for  whom  polled,  and  when  and  where  polled,  with- 
out specifying  the  names  of  the  illegal  voters."  And 
the  learned  author,  continuing,  says,  "The  same  rule  pre- 
vails in  cases  brought  under  statutes  providing  for  the 
.contest  of  elections;"  citing  the  cases  of  Gibbon  v.  Shep- 
pard,  65  Pa.  St.,  36;  Batturns  v.  Megary,  I  Brewst.  162; 
Doerslinger  v.  Hilmantel,  21  Wis.,  574. 

The  statute  requires  the  grounds  merely  of  the  contest, 
and  not  the  evidence  in  support  thereof.  And  so  we  may 
say,  in  this  connection,  that,  although  we  find  much  in 
the  record  and  in  the  argument  for  contestant  in  support 
of  the  rejection  of  certain  alleged  illegal  ballots  counted 
for  contestee,  there  is  nothing  in  the  notice  apprising  ap- 
pellee of.  such  a  ground  of  contest.  We  think  the  demur- 
rer to  the  notice  was  properly  overruled. 

Disposing  of  Tunks'  counter  notice  first,  and  which  does 
rely  on  defective  ballots  and  returns  as  well,  it  appears 
that  at  the  Parker  precinct  the  officers  made  out  their 
return  in  the  usual  form,  except  they  failed  to  fill  in 
the  blanks  provided  for  the  names  of  the  various  candi- 
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dates;  that  is,  the  returns  were  made  saying  that  the  can- 
didate for  county  judge,  candidate  for  county  clerk,  and 
the  various  other  candidates  voted  for  received  the  num- 
ber of  votes  certified  to  and  set  opposite  their  names;  but 
the  names  of  the  various  candidates  were  not  given.  It  is 
therefore  insisted  for  Tunks  that  that  precinct  be  excluded 
entirely.  The  tria>  cojirt,  as  to  this,  said :  "As  there  was 
only  one  Republican  candidate  and  one  Democratic  candi- 
date for  county  clerk  and  county  judge,  I  take  it  there 
can  be  no  reasonable  doubt  about  the  fact  that  the  ninety- 
eight  votes  returned  for  the  Republican  candidate  for 
judge  and  the  Republican  caijdidate  for  clerk,  respective- 
ly, and  the  182  votes  returned,  respectively,  for  the  Demo- 
cratic candidates  for  county  judge  and  county  clerk,  were 
intended  for  Dorsey  and  Tunks,  and  for  Edwards  and  Vin- 
cent, and  I  am  unwilling,  therefore,  to  throw  that  precinct 
out." 

We  think  this  conclusion  is  sound,  and  is  supported  by, 
ample  authority.     10  Am.  &  Eng.  Enc.  Law,  732  and  notes. 

The  trial  court  reached  its  conclusion  that  Vincent  was 
elected  by  holding  that  out  of  thirty-four  Tunks  votes  at- 
tacked by  Vincent  two  of  them  were  illegal  votes,  because 
the  voters  were  not- qualified  electors  under  our  statute. 
This  elected  Vincent  by  one  vote,  and  left  the  Republican 
candidate  for  county  judge,  Whose  election  was  contest- 
ed by  his  opponent,  elected  by  three  votes,  instead  of  five, 
as  found  by  the  canvassing  board.  The  latter  contest  was 
heard  on  the  same  proof  and  record,  but  from  this  find- 
ing there  is  no  appeal. 

It  is  insisted  for  appellant,  at  the  threshold,  that  un- 
der our  election  system  there  can  be  no  inquiry  as  to  the 
casting  of  illegal  votes,  because  the  action  of  the  precinct 
officers  is  final.    We  can  not  think  so.    The  question  in 
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all  election  cases  is,  which  candidate  has-  received  the 
highest  number  of  legal  votes;  and,  except  so  far  as  the 
investigations  of  judicial  tribunals  on  his  behalf  is  re- 
stricted by  positive  mandate,  the  usual  and  ordinary 
methods  of  ascertaining  the  truth  should  be  followed; 
and/  where  it  can  be  done,  every  illegal  vote  should  be 
thrown  out.  The  two  votes  rejected  tty  the  lower  court 
were  those  of  Dick  Dunn  and  Jesse  Crawley.  The  proof 
a«  to  the  legality  of  each  of  these  votes  is  conflicting,  and 
we  find  no  good  reason  for  ^disturbing  the  findings  of  fact 
as  certified  by  the  trial  judge.  The  preponderance  of  the 
proof  is  that  Dunn  was  not  a  resident  of  the  precinct 
when  he  voted,  and,  if  Crawley  was, — which  is  doubtful, 
— it  is  clear  he  'y^^as  under  twenty-one  years  of  age  at  that 
time.  A  more  diflBcult  question  is  presented  when  we 
see  to  ascertain  for  whom  Crawley  voted.  As  to  Dunn, 
there  is  no  diflBculty.  His  vote  was  challenged,  and,  whilst 
he  was  permitted  to  vote,  his  ballot  was  not  put  in  the 
ballot  box.  It  was  preserved  until  the  close  of  the  elec- 
tion, and  then  counted  for  Tunks.  The  testimony  as  to 
this  is  uncontradicted,  and  we  think  it  is  competent. 
Dunn  was  an  illegal  voter,  and  the  law  as  to  the  secrecy 
of  the  ballot  can  not  be  invoked  to  protect  his  ballot.  As 
aptly  held  by  the  learned  judge  below,  an  illegal  vote  is 
no  vote,  and  if  it  gets  in  the  poll  books  and  in  the  returns, 
it  should  be  stricken  out  whenever  it  can  be  ascertained  by 
sufficient  and  competent  evidence;  and  it  should  be  taken 
from  the  candidate  who  received  it  whenever  that  fact 
can  be  made  clearly  to  appear  by  competent  and  legal 
evidence.  As  Dunn  was  an  illegal  voter,  the  uncontra- 
dicted testimony  as  to  how  he  voted  is  competent,  and  his 
vote  was  therefore  deducted  from  Tunks'  total  vote.  We 
have  seen  that  Crawley  was  an  illegal  voter,  but  when  we 
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come  to  ascertain  how  he  voted  an  interesting  ^question 
is  presented.  He  was  introduced  as  a  witness  for  Tanks, 
and  testified  on  cross-examination  that  he  was  a  Republi- 
can, this  being  his  first  vote.  When  asked  for  whom 
he  voted,  he  expressed  a  willingness  to  answer,  but  coun- 
sel for  Tunks  objected,  and  told  him  not  to  answer.  He  . 
then  declined  to  answer.  It  was  shown  by  other  jtesti- 
mony,  the  competency  of  which  challenged,  that  he 
said  before  he  voted  that  he  intended  to  vote  the  Republi- 
can ticket  except  in  one  particular,  not  important  here, 
and,  after  the  election,  ,that  he  had  so  voted.  Several 
witnesses  so  prove,  and  Crawley  in  no  way  contradicts 
their  statements. 

We  regard  the  proof  that  the  witness  was  a 
Republican  as  competent  testimony,  and,  further, 
that  he  was  himself  a  competent  witness  to  prove  how  he 
voted,  and  might  be  compelled  to  testify  as  to  how  he 
voted,  unless,  indeed,  he  declined  upon  the  ground  ithat 
such  testimony  would .  incriminate  himself.  Judge  Mc- 
Crary,  in  his-  work  on  Elections  (3d  Ed.,  sections  457-459), 
very  clear'y  lays  down  this  rule  as  supported  by 
the  authorities.  He  concluded  by  saying:  "It  is 
very  clear  that  the  rule  which,  upon  grounds  of  pub- 
lic policy,  protects  the  legal  voter  against  being  compelled 
to  disclose  for  whom  he  voted,  does  not  protect  a  person 
who  has  voted  illegally  from  making  such  disclosure.  To 
give  to  that  rule  this  wide  scope,  would  be  to  make  it  shield 
the  right  and  the  wrong,  the  honest  and  the  dishonest.'' 
The  witness  offered  fo  answer  the  question  as  to  how  he 
voted,  and  was  prevented  only  by  the  objection  of  Tunks; 
and  this,  in  connection  with  the  proof  that  he  was  a  Re- 
publican, would  seem  to  afford  prima  facie  grounds  for 
concluding  that  he  voted  for  Tunks.    Mr.  McCrary,  in  sec- 
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tibn  458,  says:  "And  ^hen  a  voter  refuses  to  disclose  or 
fails  to  remeipfeer  for  whom  he  voted,  it  is  competent  to 
resort  to  circumstantial  evidence  to  raise  a  presumption 
in  regard  to  that  fact,"  citing  People  v.  Pease,  27  N.  Y., 
45,  [84  Am.  Dec,  242],  and  Cushing's  Am.  Pari. 
Law,  sections  199,  210;  and  the  same  author  says 
it  is  also  competent  to  prove  that  the  alleged 
voter  was  an  active  member  of  a  particular  po- 
litical party,  or  obtained  •  his  ballot  from  a  person 
supporting  a  particular  candidate  or  ticket.  We 
are  not  inclined  to  follow  what  may  be  conceded  to  be  the 
rule  approved  by  a  preponderance  of  authority,  to  the  ef- 
fect that  Crawley's  declarations  as  to  how  he  voted  are 
competent.  We  think  these  statements  are  mere  hear- 
say. As  'we  have  seen,  however,  there  is  enough  testi- 
mony to  show  that  this  vote  was  an  illegal  one,  and  that 
Tunks  got  the  benefit  of  it^  and  the  trial  court  commit- 
ted no  error  in  subtracting  it  from  appellant's  vote.  It 
is  not  necessary  to  review  the  action  of  the  court  in  de- 
clining to  reject  other  alleged  illegial  votes  said  to  have 
been  counted  for  appellant. 

The  judgment  is  affirmed. 
JUDGES  GUFFY  aud  DuRELLE  dissent. 


Case  105--ACTION  ON  NOTE— Juntc  13. 

Johnson  v.  Mason  Lodge  No.  33,  I.  O.  0.  F. 

APPBAL   FBOM    MASON    CIRCUIT    COUBT. 
1.   CJORPOBATTONS — ORGANIZED   FOB  CHARITABLE   PUBPOSES. — SectlOD    883 

of  the  Kentucky  Statutes  which  excepts  corporations  organized 
for  charitable  purposes  from  the  general  provisions  applicable 
to  corporations  Is  not  llmitod  to  corporations  organized  under 
the  act  of  which  that  section  is  a  portion,  but  is  applicable  alike 
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to  all  cor{>oratlon'B  of  such  character,  wh-ether  they  were  organ- 
ized previously  to  the  passage  of  the  law  or  subsequently  thereto. 
2.  Same — Estoppel  by  Deaijng  With  a  CJobporation. — ^A  person  who 
borrows  money  |rom  a  corporation  and  executes  his  note  therefor 
is  estopped  to  deny  the  legality,  of  the  transaction  when  sued  on 
the  note. 

E.  L.  WORTHINGTON  POB  IIHE  afpellakt. 

1.  Section  571,  Kentucky  Statutes,  makes  it  Illegal  for  a  corporation 

to  transaxit  any  business  without  complying  with  its  require- 
ments, and  no  recovery  can  be  had  on  a  -contract  which  it  was  un- 
lawful for  it  to  make.  Vanmeter  v.  Spurrier,  94  Ky.,  22;  Van- 
noy  V.  Patton,  5  B.  Mon.,  248;  Franklin  Ins.  Co.  v.  Louisville, 
&c..  Packet  Co.,  9  Bush,  590;  Farrior  v.  New  England  Mortgage 
Co.,  88  Ala.,  275;  Cary  Lombard  Co.  v.  Thomas,  92*  Tenn.,  587; 
Stevenson  v.  Ewing,  87  Tenn.,  46;  Cincinnati  Mutual  Health  As- 
surance Co.  V,  Rosenthal,  55  111.,  85;  Thorne  v.  Travelers  Ins. 
Co.,  80  Penn.  St.,  15;  Dudley  v.  Collier,  13  Am.  St.  Rep.,  55,* 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.,  727;  Edison  Gen.  Elec- 
tric Co.  V.  Canadian  Pac.  Co..  24  L.  R.  A.,  315,  and  notes;  Benja- 
min on  Sales,  sec.  538;  Clark  on  Contracts,  385;  Pollock  on  Con- 
tracts, 262. 

2.  The  rules  applicable  to  ultra  vires  contracts  do  aot  apply  to  Ille- 

gal contracts.  The  words  "ultra  vires"  and  "illegality"  repre- 
sent totally  difTerent  and  distinct  ideas.  27  Am.  &  Eng.  Ency.  of 
Law,  pp.  352,  378;  BIssell  v.  Michigan  Southern  R.  Co.,  22  N.  Y., 
258;  Whitney  Arms  Co.  v.  Barlow,  20  Am.  Rep.,  504;  Franklin 
Nat.  Bank  v.  Whitehead,  63  Am.  St.  Rep.,  302;  Central  Transp. 
Co.  V.  Pullman  Co.,  139  U.  3.,  24;  California  Bank  v.  Kennedy, 
167  U.  S.,  362. 

L.  W.  ROBERTSON  on  the  same  side. 

1.  The  appellee  is  a  corporation  embraced  in  and  affected  by  the  re- 

quirements of  the  statutes.     (Sees.  571  and  883.) 

2.  The  statute  was  Intended  to  establish  and  maintain  an  object  of 

public  policy. 

3w  The  penalty  imposed  by  the  statute  is  a  recurring  penalty  re- 
peated as  often  as  any  dealings  or  business  is  done  by  a  corpor- 
ation before  It  has  complied  with  the  requirements  thereof,  and 
the  performance  of  said  requirements  is  a  condition  precedent 
to  a  corporation's  power  anl  authority  to  do  any  business. 

4.  The  intention  of  the  statute  is  to  prevent  the  doing  of  any  and  all 
business,  to  prohibit  dealings  and  contracts,  and  to  render  such 
illegal  and  void  and  therefore  not  enforcible,  unless  the  require- 
ments of  the  statute  have  been  performed. 
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Citations:     Ky.  Stats.,  sees.  571,  883;  Franklin  Ins.  Co.  v.  Lonis- 
•       viUe,  &c..  Packet  Co.,  9  Bush.  590;   Vanmeter  v.  Spurrier.  94 
Ky.,  22;  Benjamin  on  Sales,  vol.  2,  p.  712;  Farrior  v.  New  Eng- 
land Mortgage  Sec.  Co.,  88  Ala.,  275;  s.  c.  7  Sou.  Rep.,  200. 

L.  W.  QALBRAITH  fob  the  appeliee. 

1.  To  forfeit  contract  in  this  case  would  be  an  additional  punish- 

ment; but  section  571,  Kentucky  Statutes,  does  not  apply  to 
charitable  corporations  such  as  appellee.  Fritts  v.  Palmer,  132 
U.  S.,  289;  Ky.  Con.,  sec.  194;  Ky.  Stats.,  sees.  571.  883.  882. 

2.  When  the  language  of  a  statute  leads  to  hardships  or  injustice  pre- 

sumably not  intended  by  the  Legislature,  a  construction  will  be 
put  \ipou.  it  which  modifies  the  meaning  of  ^the  words.  Endlich  on 
Int.  of  State.,  jsec.  295. 
8.  Appellant,  to  make  good  his  defense,  must,  by  the  statemente  of 
his  answer,  bring  appellee  clearly  within  the  statute.  Murfree 
on  Foreign  Corporations,  sec.  98. 

4.  Even  though  section  571.  Kentucky  Statutes,  applies  to  appellee, 

the  contract  is  not  void. 

5.  The  business  done  by  a  corporation  in  violation  of  the  Kentucky 

Statute  is  not  unlawful,  ibut  the  corporation  is  subjected  to  a 
fine  for  doing  it.    Lindsey  v.  Rutherford,  17  B.  M..  245. 

6.  The  cases  of  Vanmeter  v.  Spurrier,  94  Ky.,  22;  Vannoy  v.  Patton, 

5  B.  Mon..  248.  and  BYanklin  Ins.  Co.  v.  L.  &  C.  Packet  Co.,  9 
Bush,  590,  relied  on  by  appellant  as  showing  that  a  penalty  im- 
plies a  prohibition,  each  turns  on  the  business  itself  being  Im- 
moral  or  against  public  policy.  Washburn  Mill  Co.  v.  Bartlett 
(N.  D.),  54  N.  W.  R.,  &44. 

7.  If  the  Legislature  had  intended  to  make  contracts  of  corporations 

doing  business  in  violation  of  the  statute  void,  it  would  have 
said  60.    Bank  v.  Matthews,  98  U.  S..  628. 

8.  The  penalties  fixed  by  the  Kentucky  Statutes,  and  similar  ones, 

are  exclusive  of  any  other,  and  contracte  made  in  contravention 
of  these  statutes  are  valid;  and  this  Is  to  be  inferred  from  the 
fact  of  the  penalty,  which  indicates  that  the  Legislature  de- 
pended on  it  as  the  remedy.  Toledo  Tie  &  Lumber.Co.  v.  Thomas, 
32  W.  Va.,  566;  Morawetz  on  Private  Corporations,  vol.  2,  sec 
665;  Thompson's  Com.  on  Private  Corps.,  vol.  6,  sec.  T958;  Fritts 
V.  Palmer,  132  U.  S.,  282;  Garratt  Ford  Co.  v.  Vermont  Mfg.  Co. 
(R.  I. ) .  37  Atl.  Rep.,  948 ;  McBroom  v.  Scottish  Investment  Co.,  153 
U.  S.,  318;  Jarvi3<::onklin  Mortgage  Trust  Co.  v.  Wilholt,  84  Fed. 
Rep.,  514;  Chattanooga  R.  &  C.  R.  Co.  v.  Evans,  66  Fed.  Rep., 
809;  La  France,  &c.,  Co.  v.  Mt.  Vernon,  9  Wash.,  142;  Rockford 
Ins.  Co.  V.  Rogers,  47  P.,  848;  Fairbanks,  Morse  &  Co.  v.  Macleod, 
45  P.,  282;  Kindel  v.  Beck  &  Pauldi  Lithographing  Co..  35  P, 
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538;   Dearborn  Foundry  Co.  v.  Augustine   (Wash.),  31  P.,  327 
Helvetia  Swiss  Fire   Ins.  Co.  y.  Edward  P.  Allis,  63   P.,  242 
Edison  Elec.  L.  Co.  v.  Canadian  P.  N.  Co.,  40  Am.  St.  Hep.,  910 
Union,  4bc.,  Ins.  Co.  v.  McMillen,  24  0.  St.,  67;  Pennypacker  v. 
Capital  Ins.  Co.,  80  Iowa,  56. 

9.  If  by  failure  to  comply  with  the  statutes  appellee  is  incompetent 

to  contract,  the  contract  i«  only  voidable  and  can  not  be  attack- 
ed collaterally.  Bank  v.  Whitney,  103  U.  S.,  101;  Foster  v. 
Betcher  Lumber  Co.,  5  S.  D.,  57;  Wright  v.  Lee,  2  S.  D.,  596; 
4  S^  D.,  287. 

10.  Any  one  dealing  with  a  corporation  and  contracting  with  it  as 
such  is  estopped  to  deny  its  existence.  Ky.  Stats.,  sec.  566; 
Jones  V.  The  Bank  of  Tenn.,  8  B.  M.,  123;  Bank  of  Galliopolis  v. 
Trimble,  6  B.  M.,  601;  Henderson  A  Nashville  R.  R.  Co.  v. 
Leavell,  16  B.  M.,  363;  Lail  v.  Mt.  Sterling  Coal  Road  Co.,  13 
Bush,  32;  Thompson's  Com.  on  Private  Corps.,  sees.  518,  7647, 
5274. 

11.  Where  a  party  .has  received  and  retains  benefits  as  a  loan  of 
money  from  a  corporation  on  contraot,  lie  can  not,  in  an  acMon 
against  Ihim  on  the  contract,  plead  a  want  of  power  on  the  part 
of  the  ooo-poration  either  on  &ccouivt  of  the  contract's  being 
ultra  vires  or  failure  ito  comply  with  the  statutory  requirement 
prerequisite  to  the  exercise  of  corporate  functions,  or  illegality 
of  the  oontract.  Mamcheeter  &  L^  R.  R.  v.  Concord  R.  R.  Co., 
20  Atl.,  383;  Thompson's  Com.  on  Private  Corps.,  sees.  6015, 
6021;  Cook  on  Corps.,  sec.  690;  Herman  on  Estoppel  and  Res 
Adjudicata,  sec.  1254;  Bigelow  on  Estoppel,  464;  Wrighit  v.  Lee, 
2  S.  D.,  956;  Sherwood  v.  Alvis,  83  Ala.,  11£;  Rockford  Ins. 
Co.  V.  Rx>gers,  47  P.,  848;  Ray  v.  Home  ft  Foreign  Agency  Co., 
26  S.  E.  R.,  56;  Rathibone,  Sard  ft  Co.  v.  Frost,  37  P.,  298 
(Wash.);  Conrtiinen^a]  Tr.  Co.  v.  Toledo,  St  L.  and  K.  C.  R.  Co., 
82  Fed.  Rep.,  642;  Continental  Ins.  Co.  v.  Richardeon,  72  N. 
W.  R.,  458;  flttout,  &c.,  v.  Zulieh,  7  Atl.,  362;  Erb  v.  Yoerg,  67 
N.  W.  R.,  355;  Snider  Sons  Co.  v.  Troy,  91  Atl.  Rep.,  224;  Andes 
V.  Ely,  158  U.  S.,  812;  7  Am.  ft  Eng.  Ency.  of  Law,  668  (2d  ed.>; 
Thompson's  Com.  on  Private  Corps.,  sec.  6040;  Beach  on  Mod- 
em Law  Contracts,  sec.  1451  and  note;  Morawetz  oi^  Private 
Corps.,  see.  721;  Central  Tr.  Co.,  of  N.  Y.  v.  Ohio  Cent.  R.  R. 
Co.,  23  Fed.  Rep.,  306;  Western  U.  Tel.  Co.  v.  Union  Pac.  Ry. 
Co.,  3  Fed.  Rep.,  423;  Qreene  v.  Southworth,  2  Ky.  Law  Rep.,  233. 

12.  The  courts  which  ^refuse  to  apply  the  doctrine  of  estoppel  to  a 
case  like  this  are  either  hampered  by  istatuitory  redtriotions  or 
are  holding  to  the  harsh  doctrine  of  the  earlier  cases.  Thompson 
on  Private  Corps.,  sec.  5712. 
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JUDGEi  BURNAM  delivered  the  opinion  of  the  coubt. 

Appellee  alleges  that  it  is  duly  ineorporated  .under  the 
laws  of  this  Commonwealth,  with  power  to  contract  and 
be  contracted  with;  that  the  appellant,  Johnson,  borrowed 
from  them  the  sum  of  |750,  for  which  he  on  the  same  day 
executed  and  delivered  to  them  his  promissory  note,  by 
which  he  agreed  to  pay  them  the  sum  loaned,  with  inter- 
est, on  demand;  that  he  paid  thereon  f52.50  Augu,st  17, 
1897,  and  that  demand  had  been  made  for  the  balance  of 
the  debt,  and  payment  refused. 

Appellant,  in  his  answer,  admits  the  execution 
of  the  note  sued  on,  and  that  it  was  for  bor-. 
rowed  money,  but  seeks  to  evade  the  payment 
thereof  on  two  grounds:  First,  he  denies^  the  corporate 
existence  of  appellee;  and,  second,  he  states  that  at  the 
time  the  note  sued  on  was  executed,  and  for  several  vears 
prior  thereto,  appellee  had  been  engaged  in  the  business 
of  lending  money  and  trafficking  in  property  for  profit  in 
this  State;  that  its  residence  is  and  had  been  in  Mason 
county;  and  that  at  the  time  of  the  execution  of  the  note 
sued  on  and  of  the  commencement  of  this  suit  appellee 
had  not  filed  with  the  Secretary  of  State  a  statement  giv- 
ing the  location  of  its  office,  and  the  name  of  its  agents 
upon  whom  process  could  be  served,  as  required  by  sec- 
.tion  194  of  the  Constitution  and  section  571  of  the  Ken- 
tucky Statutes,  and  for  this  reason  the  obligation  sued  on 
was  illegal  and  unenforceable. 

A  general  demurrer  was  sustained  to  this  answer,  and, 
appellant  declining  to  amend,  judgment  was  rendered 
in  favor  of  appellee  for  the  amount  sued  for,  from  which 
this  appeal  is  prosecuted. 

Section  194  of  the  Constitution  reads  as  follows: 

"All  corporations  formed  under  the  laws  of  this  State, 
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or  carrying  on  business  in  this  State,  shall,  at  all  times, 
have  one  or  more  known  places  of  business  in  this  State, 
and  an  authorized  agent  or  agents  there,  upon  whojn  pro- 
cess may  be  executed,  and  the  General  Assembly  shall 
enact  laws  to  carry  into  effect  the  provisions  of  this  sec- 
tion." I 
'   And  the  section  of  the  statute  relied  on  provides  that: 

"AU  corporations  except  foreign  insurance  com- 
panies formed  under  the  laws  of  this  .  .  .  State,  and 
carrying  on  any  business  in  this  State,  shall  at  all  times 
have  one  or  more  known  places  of  business  in  this  State, 
and  an  authorized  agent  or  agents  thereat,  upon  whom 
process  can  be  served;  and  it  shall  not  be  lawful  for -any 
corporation  to  carry  on  any  business  in  this  State,  until 
it  shall  have  filed  in  the  office  of  the  Secretary  of  State, 
a  statement,  signed  by  its  president  or  secretary,  giving 
the  location  of  its  office  or  offices  in  this  State,  apd  the 
name  or  names  of  its  agent  or  agents  thereat  upon  whom 
process  can  be  served;  .  .  .  an<i  if  any  corporation 
fails  to  comply  with  the  requirements  of  this  section, 
such  corporation,  and  any  agent  or  employe  of  such  corpo- 
ration, who  shall  transact,  carry  on  or  conduct  any  busi- 
ness in  this  State,  for  it,  shall  be  severally  guilty  of  a  mis- 
demeanor, and  fined  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars  for  each  offense."  It  is  claim 
ed  by  appellee  that  as  it  is  a  purely  charitable  institution 
without  capital  stock,  or  organized  for  pecuniary  profit, 
it  is  not  subject  to  any  of  the  laws  relating  to  corpora 
tions  organized  for  the  purpose  of  gain,  and  rely  to  sup 
port  this  claim  upon  section  883  of  the  Kentucky  Stat 
ntes,  which  reads  as  follows: 

"Corporations,      associations    or     societies     organized 
tinder     this     act     shall     not     be     subject     to     any     of 
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Hcctlon  Tifm  of  the  Kentucky  Statutes  provides  that: 


Digitized  by 


Google 


Vol.  106] JANUARY  T^RM,  1899. 845 

Johnson  v.  Mason  L^dge  No.  83,  I.  0.  O.  F. 

**No  corporation  organized  under  this  chapter  jshall 
be  permitted  td  set  up  or  rely  upon  the  want,  of  legal  or- 
ganization as  a  defense  to  any  action  against  it,  nor  shall 
any  person,  transacting  business  with  such  corporation, 
or  sued  for  injury  done  to  its  property  be  permitted  to 
rely  upon  such  want  of  legal  organization  as  a  defense." 

And  this  provision  of  the  statute  only  announces  the 
rommon-law  principle  which  has  been  repeatedly  recog- 
nized  by  former  adjudications  of  thid  court. 

In  the  case  of  Henderson  &  Nash.  Railroad  Co.  v. 
Leavell,  16  B.  Mon.,  363,  the  court  said:  "In  general,  where 
a  defendant  deals  with  a  corporation,  and  recognizes  its 
existence,  he  is  not  permitted  to  raise  the  question 
whether  it  has  been  legally  organized  or  not." 

In  the  case  of  Wright  v.  Shelby  Railroad  Co.,  16  B.  Mon., 
4  [63  Am.  Dec,  522],  the  court  said: 

^^''hether  an  incorporated  company  has  been  regular- 
ly organized,  so  as  to  give  it  power  to  act,  can  not  be 
inquired  into  in  a  collateral,  but  must  be  asserted  in  a 
direct  proceeding  against  the  incorporation." 

The  same  doctrine  was  announced  in  5  Litt.,  639^ 
And  it  has  been  repeatedly  held  by  this  court  that 
by  executing  a  note  payable  to  a  corporation  the 
payor  is  estopped  to  deny  its  existence  or  authority  to  do 
business  at  that  time.  See  1  J.  J.  Marsh,  380;  6  B.  Mon., 
601;  8  B.  Mon.,  123,  [46  Am.  Dec,  540]. 

Under  these  cases  we  think  the  appellant  is 
clearly  estopped  from  denying  the  corporate  exis- 
tance  of  appellee,  or  of  pleading  any  disability  to 
contriact  existing  at  the  time  the  note  was  given;  and  they 
are  in  harmony  with  the  decisions  of  other  courts  and  the 
doctrine  of  the  leading  text  writers.  See  Andes  v.  Ely,  158 
U.  S.,  312,   [15  Sup.  Ct.,  267;]   Close  v.  Glenwood  Ceme- 
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•  tery,  107  U.  S.,  466,  [2  Sup.  Ct.,  267] ;  Andrews  v.  Pipe 
Works,  ,23  C.  C.  A.,  454,  [77  Fed.,  774] ;  Snfders'  Sons' 
Co.  V.  Troy,  91  Ala.,  224,  [24  Am.  St.  R.,  887,  8  South, 
658],  citing  4  Am.  &  Eng.  Enc.  Law,  (1st  Ed.),  198;  Shasta 
Bank  v.  Boyd,  99  Cal.,  604,  [34  Pac,  337] ;  Plummer  v. 
Struby-Esterbpook  Mercantile  Oo.,  23  Colo.,  190,  [47 
Pac,  294];  Hickox  &  Bead  Pub.  Co.  v.  Dawes  Mfg.  Co., 
64  111.  App.,  630;  Hause  v.  Mannheimer  (Minn.,  1897),  [69 
N.  W.,  810] ;  Bradley  v.  Reppell,  133  Mo.,  545,  [54 
Am.  St.  R.,  685,  32  S.  W.,  645,  and  34  S.  W., 
841],  citing  4  Am.  &  Eng.  Enc.  Law,  (1st  Ed.), 
198. 
Mr.  Cook,  in  his  work  on  Corporations,  says: 
"A  person  who  borrows  money  from  a  corporation  can 
not  defeat  an  action  for  the  money  by  alleging  that  the  cor- 
poration had  no  power  to  make  the  loan.  He  must  pay 
back  the  money." 
Bigelow  on  Estoppel,  section  464,  says: 
"In  ordinary  cases  it  is  not  allowed  an  individual 
to  escape  his  obligation  by  showing  the  incapacity 
of  the  other  party  to  the  contract  to  act  as  he  had 
assumed  to  act.  We  have  elsewhere  seen  that 
this  is  a  broad  rule  of  law,  and  it  is  quite  as 
true  of  persons  liable  in  a  contract  to  corporations  as 
in   other  cases." 

Thompson's    Commentaries    on    Private    Corporations, 
section  5274,  says: 

"The   modern   doctrine     is     coming     to     this:     That 
one     who    enters    into     a    contract     with    a    corpora- 
tion   is,    when    sued    by    the    corporation    upon    such  I 
contract,     estopped     to     deny     that     the  *  corporation 
had     power     to     make     the      contract.     The      obvious  | 

reason  of  the  rule   is   that   a   person  ought  not  to  be  i 
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allowed  to  oppose  such  a  dishonest  defense  to  a  bargain 
which  is  fair  so  far  as  he  is  concerned.  The  rule  of  public 
policy,  which  aims  to  keep  corporations  within  the  limits 
of  their  chartered  powers,  yields  to  the  justice  of  the  par- 
ticular case,  and  the  wrong  which  the  corporation  has  done 
to  the  public  by  transcending  its  powers  is  left  to  be  re- 
dressed in  a  public  prosecution  against  the  corporation. 
Hence,  if  a  national  bank  lends  money  on  the  security, of 
a  mortgage  or  of  a  non-negotiable  note,  the  obligor  in  the 
contract,  when  proceeded  against  to  enforce  it,  can  not  es- 
cape the  payment  of  the  debt  which  he  has  thus  contracted 
by  pleading  that  the  bank  had  no  power  to  make  the  con- 
tract." And  in  section  6021,  the  same  author  says: 
"Where  the  corporation  is  plaintiff  in  the  action,  and  is 
seeking  to  enforce  a  contract  into  which  it  had  no  power 
to  enter,  if  the  defendant  has  received  the  benefit  of  the  con- 
tract he  will  not  be  allowed  to  defend  on  the  ground  that 
it  was^  ultra  vires,  until  he  restores  the  benefits  which  he 
received.  The  simplest'illustration  of  this  is  where  a  cor- 
poration has  exceeded  ijs  power  in  lending  its  money  on  a 
promissory  note,  but  nevertheless  seeks  to  get  its  money 
back  by  bringing  an  action  on  the  note.  Here  the  maker 
of  the  note  will  not  be  heard  to  defend  on  the  ground  that 
the  corporation  had  no  power  to  lend  him  the  money." 
And  in  section  5712,  the  same  author  said: 
"Those  decisions  which  upheld  the  rascally  bor- 
rower in  keeping  the  money  which  he  had  borrowed 
from  the  corporation,  on  the  ground  that  the  cor- 
poration had  no  power  to  lend  it, — the  very  reason 
why  he  ought  to  be  compelled  to  restore  it, — 
form  strange  blots  upon  the  pages  of  American  juris- 
prudence. If  a  collection  of  individuals,  having  no  Corpo- 
rate powers  at  all,  lend  their  money,  and  take  a  promissory 
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note  aa  evidence  of  the  debt,  in  which  they  describe  them- 
selves as  a  corporation,  then,  when  they  sue  the  borrower 
upon  the  note,  he  is  estopped,  under  theories  prevailing  in 
all  American  jurisdictions,  from  setting  up  the  defense 
that  they  are  not  a  corporation.  Yet,  according  to  these 
decisions,  while  he  can  not  plead  that  they  are  not  a 
corporation  he  can  plead  that  they  do  not  possess 
the  power  to  lend  their  money,  and  he  can  plead  this  as  a 
justification  for  his  keeping  it." 

But  it  is  ikisisted  for  appellant  that  this  doc^ 
trine  has  no  application  to  the  questions  involved 
here,  for  the  reason  .that  the  contract  sued  on 
is  not  simply  ultra  vires,  but  is  actually  forbid* 
den  by  the  statute,  and  is  contrary  to  public  policy; 
that  the  cases  of  Vanmeter  v.  Spurrier,  94  Ky.,  22,  [21  S. 
W.,  337],  and  Vannoy  v.  Patton,  5  B.  Mon.,  248,  support 
this   doctrine. 

In  'the  case  of  -Vanmeter  v.  Spurrier  the  stat- 
ute under  consideration  was  one  to  protect  the  public 
against  worthless  fertilizers,  and  the  case  of  Vannoy  v. 
Patton  from  the  sale  of  liquor  without  license;  and  the 
case  of  Franklin  Ins.  Co.  v.  Lou.  &  Ark.  Packet  Co., 
is,  we  think,  in  line  with  these;  the  vice  was  in  the 
contract  itself,  and  they  are  therefore  distinguished  in 
this  respect  from  this  case,  which  only  involves  the  idea  of 
disability  to  sue;  and  it  appears  to  us  that  the  defenses 
relied  on  in  this  case  are  inconsistent,  and  neither  of  them 
tenable. 

For  reasons  indicated^  the  judgment  is  affirmed. 
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Case  106— ACTION  FOR  DAMAGE?S  FOR  PERSONAL  INJURY— 

June  13. 

LouisYille  &  Nashville  R.  R.  Co.  v.  Brantley's 
Administrator. 

APPEAL  FBOM    CHRISTIAN    CIBCUIT   COURT. 

IJMITATION — ^Dbath  OF  PERSON  INJURED. — A  cause  of  action  for  SUf- 
Cerln^  acoruing  to  one  for  personal  ifnjury  survives  to  his  per- 
sonal representative  and  limitation  does  not  c^ase  to  run  upon 
the  death  of  the  person  Injured.  If  no  persoDAl  representative 
qualified  until  the  lapse  of  a  year  from  the  injury  the  cause  of 
action  (beoomes  barred.  If,  however,  a  personal  representative 
qualify  hefore  the  bar  is  oamiplete  the  fltatutory  penlod  of  limi' 
tatlon  iis  extended  one  year  from  <the  qualification. 

B.  D.  WARFIBILD  in  a  brief  and  supplemental  brief  fob  appellaitt. 
(H.  W.  BRUCE  AND  JOE  McCARROLL  of  counsex.) 

The  Judgment  below  should  be  reversed  for  the  following  rea- 
sons: 

1.  Beoause  the  petition  ddd  not  state  a  oause  of  action  against 
the  appellant,  and  for  that  reason  the  oourt  should  have  carried  ,* 
'the  demurrer  to  the  second  and  third  para«n^aphs  of  the  answer 
back  to  the  petition,  and  sustained  It  to  the  petition. 

2.  Beoause  the  oourt  erred  in  sustaining  the  demurrer  to  the 
second  and  third  paragraphs  of  the  answer.  In  sustaining  the 
demurrer  to  the  second  paragraph  of  the  answer,  the  court  neces- 
sarily held  that  any  of  the  actions  mentioned  in  section  3,  article 
3,  chapter  71,  General  Statutes,  might  be  brought  at  any  time 
within  twenty-one  years  after  the  dearth  of  the  person  to  whom 
they  had  accrued,  if  he  died  before  commencing  such  action 
and  the  qualification  of  his  persotuLl  representative  was  de- 
layed, afi  it  mtight  lawfully  be,  for  the  period  of  twenty  years, 
lacking  a  day.  An4  this  oourt  can  not  affirm  the  judgment  of 
the  lower  count  without  holding  that  such  construction  of  the 
law  is  correct 

3.  Because  the  court  erred  in  permitting  appellee's  witness, 
Hlgdon,  to  itestlfy  to  martjters  which  were  Immaterial,  irrelevant, 
and  hi^ly  prejudicial,  and  to  which  testimony  appellant  ob- 
jected and  excepted  at  the  time. 

4.  Because  the  court  erred  in  refusing  to  instruct  the  jfiry 

(641 
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peremptorily  to  find  for  the  appellant  at  the  close  of  appellee's 
evidence. 

5.  Because  the  court  erred  In  refusing  to  inatruct  the  Jury 
peremptorily  to  find  for  the  appellant  at  the  close  of  all  of  the 
evidence. 

6.  Because  the  courf  enred  in  the  inatruoUons  It  gave  to  the 
-Jury,  particular  instructions  "1,"  "2,"  "4"  and  !*€,"  and  each 

of  them. 

7.  Because  the  court  erred  in  refusing  to  give  to  the  jury  in- 
structions offered  by  appellant,  and,  more  especially,  because  of 
the  refusal  to  give  instruction  "G"  so  offered. 

8.  Because  the  verdict  of  the  jury  is  fiagrantly  against  the 
evidence,  is  not  sustained  by  the  evidence,  and  is  contrary  to 
law. 

9.  Because  the  verdict  of  $5,000  for  "pain  and  suffering"  en- 
duTed  by  the  deceased,  the  proof  of  his  'physicians  showing  that 
deceased  was  kept  under  the'  Infiuence  of  opiates,  and  that  he 
did  nott  suffer  much,  is  excessive,  appearing  to  hfave  been  given 
under  the  influence  of  passion  or  prejudice. 

Citations:  L.  &  N.  R.  R.  Oo.  v.  Brantley's  Admr.,  96  Ky.,  297; 
(Jenl.  Stats.,  sec.  43,  art.  2,  ch.  39;  Hansford's  Admx.  v.  Payne  ft 
Co.,  11  Bush,  aSO;  Connor's  Admr'x  v.  Paul^  12  Bush,  145;  GenL 
Stats.,  sec.  3,  ch.  57;  Hendenson's  Admr.  v.  Ky.  C.  R.  Co.,  86 
Ky.,  389;  Jordan's  Admr.  v.  C,  N.  0.  &  T.  P.  Ry.  Co.,  89  Ky., 
40;  L.  &  N.  R.  R.  Co.  v.  Long,  94  Ky.,  421;  Bogenschutz  v.  Smith, 
84  Ky.,  340;  ESmbry  v.  L.  &  N.  R.  R.  Co.,  36  S.  W.  R.,  1123;  Re- 
vised Sbats.  of  Indiana,  sees.  284,  293;  Wile  v.  Sweeney.  2  Duv., 
161;  Young  v.  Duhme,  4  Met,  239;  Martin  v.  McDonald,  14  B. 
M.,  440;  Mitchell  v.  Vance,  5  Mon.,  528;  Bimey  v.  Hann,  3 
A.  K.  M.,  322;  MackUn  v.  Trustees.  &c.,  88  Ky.,  598;  Standard 
.  Oil  Co.  V.  Tierney,  92  Ky.,  377;  Beems  v.  Chicago,  &c.,  R.  Co., 
26  Iowa,  363;  P.  R.  Oo.  v.  Roy,  102  U.  S.,  460;  1  Sedgwick  on 
Measure  of  Dan^ages,  641;  2  Thompson  on  Negligence,  1263; 
Brown's  Admr.  v.  L.&  N.  R.  R.  Co..  97  Ky.,  .237;  1  Mon.,  170; 
^  3  Dana,  566;  11  Buish,  276;  13  Ky.  Law  Rep.,  554;  14  Ky.  Law 
Rep.,  559;  Genl.  Stats.,  sec.  3,  art.  3,  ch.  71;  Same,  sec.  3.  art 
4,  ch.  71;  Hanna  v.  Jefifersonville  R.  R.  Co.,  32  Ind.,  113;  L.  E. 
&  St  L.  Ry.  Co.  V.  Clarke,  152  U.  S.,  230;  Fowlkes'  Admr.  v.  N.  &  D. 
R.  Co.,  9  Heiskell,  831;  Trafiford  v.  Adams  Express  Co.,  8  Lea.  96; 
Hansford's  Admr.  v.  Payne  &  Co.,  11  Bush,  380;  Conner  v.  Paul. 
12  Bush,  144. 

EDWARD  W.  HINES,  BREATHITT  &  FOWLER,  CULLOP  ft  KES- 

SINGER  FOR   THE   APPELLEE, 

♦    (Brief  not  in  the  record.) 
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EDWARD  W.  HINBS  fob  the  ai»pellee  ix  a  petition  foe  a  rehear- 
ing.     (BRE3ATHITT  &  FOWLrER,  CUIAJOP  &  KBSSINGER  of 

€X)UNSEL. ) 

The  construction  given  by  the  court  to  section  2526  of  the  Ken- 
tu-cky  Statutes  Is  one  which  defeats  its  prime  object.  A  com- 
parison of  that  section  with  the  section  of  the  Revised  Statutes 
for  which  1st  was  subsktituted  will  show  that  It  was  the  intention 
of  the  Legislature  to  be  more  liberal  to  the  plaintiff  in  the  mat- 
ter of  time  than  was  the  statute  in  force  'before  the  enactment 
of  the  General  Statutes.  Revised  Stats.,  sec.  3,  art.  4,  ch.  63; 
G^nl.  Stats.,  eec.  3,  art  4,  ch.  71;  Ky.  Stats.,  sec.  2526;  2  Wood 
LimJitations,  appendix.  The  statute  of  limitations  is  always 
"  more  farvorable  to  sureties  than  to  principal  debtors  and  yet  sec- 
tion 2652.  Kentucky  Statutes,  provides  that  this  limitation  as  to  a 
surety  "shall  not  apply  to  so  much  time  elapsed  when  there  was  no 
executor,  administrator  or  other  person  authorized  to  commence 
an  action."  See  further  Samm's,  &c.,  v.  Wlghtman,  81  Fla.,  35; 
Mowry  v.  Hays,  18  R.  I.,  523;  Brewster  v.  Brewster,  52  N.  Hamp., 
52;  Bates  T.  Kempbon,  7  Grey,  382;  Oov.  &  lAx.  R.  R.  Co.  v. 
Bowler,  &c.,  9  Bush,  468;  Daughla  v.  De  Ik  Guerra,  10  Cal.,  387; 
Strain  v.  Bai}b,  30  S.  W.  R.,  342;  Riner  v.  Rlner,  45  Am.  St. 
Rep.,  694. 

WALKEfR  D.  HINES  fob  the  appellant  in  besponse  to  a  petition 

FOB   A  BEHEABING. 

Limitation  against  the  oause  of  action  commenced  to  run  in 
Brantley's  life  time  and  was  completely  barred  before  the  per- 
sonal representative  qualified.     Ky.  Stats.,  sec.  2526. 

CHIEIF  JUSTICE  HAZBLRIGG  delivered  the  opinion  of  the  coubt. 

'  In  July,  1891,  John  L.  Brantley,  while  in  the  service  of  the 
appellant,  received  injuries  from  which  he  died  within  a 
few  hours.  In  May,  1805,  this  action  was  brought  by  his 
administrator  for  damages  to  his  intestate  by  reason  of 
his  pain  and  suffering.  The  statute  of  limitations  was 
pleaded,  but  held  by  the  trial  court  not  to  apply,  and  this 
is  the  controlling  question  in  the  case.  It  will  be  seen 
that  some  three  years  and  ten  months  elapsed  from  the 
accrual  of  the  cause  of  action  until  the  institution  of  the 
suit,  whereas  the  section  under  which  the  limitation  in 
such  actions  is  fixed    provides    as    follows:    "An    action 
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for  an  injury  tp  the  person  of  the  plaintiff,  or  his  wife, 
child,  ward,  apprentice,  or  servant,  or  for  injuries  to  per- 
son, cattle  or  stock  by  railroads,  or  by  any  company  or 
corporation;  an  action  for  a  malicious  prosecution,  con- 
spiracy, arrest,  seduction,  criminal  conversation  or  breach 
of  promise  of  marriage;  an  action  for  libel  or  sl-ander;  an 
action  for  the  escape  of  a  prisoner  arrested  or  imprisoned 
on  civil  process,  shall  be  commenced  within  one  year  next 
after  the  cause  of  action  accrued,  and  not  thereafter/' 
General  Statutes,  chapter  71,  article  3,  section  3;  Kentucky 
Statutes,  section  2516. 

The  words  "and  not  thereafter"  are  •  not  found 
in  the  corresponding  section  of  the  Bevised  Stat- 
utes fixing  the  limitation  of  the  actions  indicated 
above,  and  it  is  contended  they  were  added  for  the  ex- 
press purpose  of  precluding  the  application  of  the  follow- 
ing provision  of  the  General  Statute:  "If  a  person  en- 
titled to  bring  any  action  mentioned  in  the  third  article 
of  this  chapter  dies  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of 
action  survives,  the  action  thereon  may  be  brought  by 
his  representative  after  the  expiration  of  that  time,  if 
commenced  within  one  year  after  his  qualification."  Gen- 
eral Statutes,  chapter  71,  article  4,  section  3;  Kentucky 
Statutes,  section  2526. 

The  "third  article"  referred  to  in  the  section 
last  quoted  contains  numerons  provisions  as  to  the 
limitation  of  actions  other  than  the  provision  fixing  the 
limitation  of  actions  for  personal  injuries,  malicious  pros- 
ecution, etc.;  and  it  is  said  there  is  therefore  ample  room 
for  the  operation  of  section  3,  article  4,  as  to  the  limita- 
tion of  actions.  The  words  "and  not  thereafter*^  do  not 
occur  in  any  other  of  these  sections  of  article  3,  and  the 
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nature  of  the  actions  in  these  other  sections  are  not  stich 
as  to  demand  so  speedy  a  settl^nent  of  the  issues  of  the 
suit,  if  any  were  to  be  instituted. 

Inasmuch  as  it  is  permissible  under  our  statutes 
to  grant  original  administration  during  a  period 
of  twenty  years  after  the  death  of  the  testator 
or  intestate,  the  application  of  the  section  last 
quoted  to  the  causes  of  acti'on  mentioned  in  section  3, 
article  3,  would  give,  it  is  argued,  a  right  of  action  for 
personal  injuries,  injuries  to  cattle;  etc,  for  a  period  of 
twenty-one  years  from  the  accrual  of  the  cause  of  action. 
We  can  not  believe  that  the  Legislature  intended  to  elong- 
ate the  time  for  bringing  actions  on  demands  of  the  char- 
acter  indicated  to  such  an  unreasonable  period.  But 
w^hether  the  words  ^^and  not  thereafter^*  were  added  to 
the  section  for  the  purpose  of  making  the  limitations  as 
to  these  actions  an  exception  to  the  provisions  of  the  sub- 
sequent section  is  at  least  very  doubtful.    * 

In  Garden  v.  L.  &  N.  Railroad  Co.,  (March  25,  1897), 
[39  S.  W.,  1027],  this  court  held  that,  when  the 
action  was  for  the  death  of  the  person,  the  limi- 
tation was  one  year,  under  the  section  we  have 
first  quoted,  and  being  the  same  section  which 
controls  in  this  case.  The  court  said  in  that 
case:  "It  is  admitted  by  plaintiff  that  if  the  cause  of 
action  had  accrued  to  his  intestate  in  her  lifetinue,  the  run-  • 
ning  of  the  statute  would  not  be  stayed  by  her  death  un- 
til the  grant  of  administration,  but,  having  begun,  would 
have  continued;  and  it  is  not  easy  to  see  why,  on  princi- 
ple, any  distinction  should  be  made  between  the  case 
where  cause  of  action  accrued  in  the  lifetime  of  an  intes- 
tate and  where  it  does  not  accrue  until  after  her  death. 
The  only  reason  that  can  be  given  why  the  statute  should 


Digitized  by 


Google 


854  KENTUCKY  REPORTS.  [Vol.  106 

LioiiJBvllle  ft  Nashville  R.  R.  Ck).  v.  Brantley's  Admr. 

not  run  in  any  case  is  that  there  is  no  person  to  sue,  and 
no  person  to  whom  laches  can  be  imputed.  But  it  seems 
to  us  that  the  reason  applies  to  the  one  case  as  well  as 
to  the  other,  and,  if  an  exception  is  allowed  in  favor  of 
the  one,  it  ought  to  be  extended  to  the  other." 

From  necessity  and  the  reason  of  the  thing,  the  statute 
of  one  year  was  applied  in  the  Garden  case,  although  log- 
ically, as  must  be  admitted,  the  cause  of  action  did  not 
a<!crue  until  after  the  death  of  the  intestate;  and  it  never 
accrued  to  the  deceased  at  all,  but  to  the  personal  repre- 
sentative.    There    is  no    such    diflScuIty    in    applying  the 
statute  in  the  present  case.    The  cause  of  action  confess- 
edly accrued  to.  the  injured  person  in  his  lifetime,  and 
confessedly,  too,  his  death  did  not  stop  the  running  of  the 
statute.    But,  while  the  addition  of  these  words  "and  not 
thereafter"  might  seem  signiflcayt  as  argued,  and  might, 
indeed,  be  held  suflBcient,  if  absolutely  necessary,  to  sup 
port  appellalit's  contention  that  the  same  period  of  lim- 
itation was  intended  to  be  prescribed  in  actions  growing 
out  of  the  same  transaction,  yet  in  view  of  a  construction 
of  the  two  sections,  to  be  suggested  presently,  which  ac- 
complishes the  same  result  substantially,  we  do  not  feel 
authorized  to  give  the  words  quoted  the  importance  con- 
tended for.    To  do  so  would  certainly  lead  us  to  ignore 
entirely  the  provisions  of  the  last  section,  if  they  are  held 
to  apply;  and  that  they  do  apply  can  hardly  be  denied.    It 
seems  to  us,  however,  that  the  true  meaning  of  the  sec- 
tions, when  taken  together,  is  plain  enough.     Under  the 
first  section  quoted  the  limitation  is  one  year  from  the 
injury.    The  death  of  the  injured  party  does  not  stop  the 
running  of  the  statute;  therefore,  unless  a  personal  repre- 
sentative shall  qualify  within  one  year  from  the  Injury, 
the  action  is  barred.     If  he  does  so  qualify,  he  is  given 
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another  year  within  which  to  bring  the  actiqn.  The  last 
section  is  entirely  silent  as  to  when  there  is  to  be  a  quali- 
fication. It  permits  the  personal  representative  to  bring 
his  suit  after  the  first  year  is  out,  but  it  in  no  way  affects 
the  question  as  to  when  he  is  to  qualify  in  order  to  stop 
the  running  of  the  statute.  As  we  have  already  seen,  the 
bar  is  complete  unless  there  is  a  qualification  within  a 
year  from  the  accrual  of  the  cause  of  action.  Taking  the 
two  sections  together,  there  is,  we  believe,  no  difficulty 
whatever  as  to  the  meaning.  As  we  have  seen,  the  death 
does  not  stop  the  running  of  the  statute.  This  is  held  in 
an  unbroken  line  of  decisions.  Without  a  qualification, 
then,  the  bar  is  complete.  Therefore  the  qualification,  to 
be  effectual,  must  be  within  the  year,  and  that,  being 
within  the  year,  the  suit  may  be  brought,  as  the  last  sec- 
tion says,  after  the  expiration  of  the  year,  if  commenced 
within  one  year  after  the  qualification.  No  suit  can  be 
maintained  by  one  who  has  waited  until  the  bar  is  com- 
plete before  bringing  his  action.  Only  his  qualification 
within  the  year  stops  the  statute  from  running,  and  this 
does  stop  it  under  the  last  section,  because  the  moment 
he  qualifies,  that  section  interposes  to  give  him  another 
year  in  which  to  sue. 

This  action  is  barred  by  time,  and  the  case  is  remanded 
for  judgment  accordingly. 
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Finley,  Secretary  of  State,  v.  Stone,  Auditor. 


July  1,  1893,  was  approved  an  act  of  the  following  title: 
"An  act  to  amend  an  act,  entitled  'An  act  proTiding  for 
the  creation    and    regulation    of   private    corporations.'^ 

Various  amendments  were  made  by  that  act  to  the  act  of 
April  5,  1893.  Section  271  was  amended  by  a  provision 
that  banks  and  trust  companies  should  pay  for  each  re- 
port made  to  the  Secretary  of  State,  two  dollars  and  fifty 
cents,  and  that  such  reports  should  be  filed  in  the  office 
of  the  Secretary  of  State,  as  other  public  documents. 
But  section  272  was  amended  by  simply  striking  out  of 
that  section  the  word  "article,"  and  inserting  in  lieu 
thereof  the  word  "chapter;"  but  in  every  other  respect  sec- 
tion 272,  as  amended,  read  like  the  original  section. 

It  is  manifest  that  according  to  the  language  and  mean- 
ing of  section  1  of  the  act  of  April  6,  1893,  it  was  intended 
that  the  Secretary  of  State,  until  the  first  Monday  in  Jan- 
uary, 1896,  should  receive  the  fees  and  compensation  then 
allo^^ed  by  law,  which  included  the  sum  of  |1,000,  which 
was  provided  for  in  section  272  of  the  act  of  April  5,  1893. 
But  the  intention  is  equally  manifest  that  thereafter  he 
should  only  receive  an  annual  salary  of  f3,000,  for  the 
words  "and  no  fees  or  perquisites"  were  evidently  intend- 
ed to  exclude  any  other  or  additional  compensation. 

The  act  of  April  5,  1893,  though  it  did  not  be- 
come a  law  until  day,  by  reason  of  the  Gover- 
nor failing  to  sign  it,  had  evidently  passed  both 
houses  several  days  previously,  and  was  in  the 
mind  of  the  Legislature  when  the  act  of  April  6,  1893, 
was  passed.  * 

The  latter  act  was  not  intended,  nor  did  it 
have  the  effect,  to  repeal,  but  simply  to  limit  the 
operation  of  the  former  act  to  the  first  Monday  in  Janu- 
ary, 1896,  and  the  two  acts  could  and  did  operate  har 
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moniously  until  that  date.  The  only  question,  therefore, 
in  this  case,  is  whether  the  simple  amendment  of  section 
272  of  the  original  act  made  by  substituting  the  word 
"chapter"  for  "article/'  which  was  done  by  the  act  of  Julj; 
1,  1893,  had  the  effect,  or  was  intended  to  have  the  effect, 
of  prolonging  the  operation  of  said  section  beyond  the 
first  Monday  in  January,  1896.  It  could  not  have  such 
effect  without  a  i*epeal,  either  expressly  or  by  implication, 
of  section  1  of  .the  act  of  April  6,  1893.  That  section  was 
not  repealed  by  the  act  of  July  1,  1^93,  expressly;  nor, 
there  being  no  repugnancy  between  the  two  acts,  was  it 
repealed  by  implication. 

It  therefore  results  that  the  act  of  April  6, 
1893,  being  still  in  force,  appellant,  having  entered 
upon  his  duties  as  Secretary  of  State  subsequently 
to  that  date,  is  entitled  to  no  more  or  greater  compensa- 
tion for  his  services  than  f3,000. 

Judgment  is  affirmed. 


Case  108— ACTION     FOR     DAMAGES     FOR     INJURY     CAUSING 
DEATH— June  14. 

Louisville  &  Nashville  R.  R.  Co.  v.  Adams* 
Administrator. 

APPEAL  PROM   LINCOLN   CIRCUIT  COURT. 

1.  Negligence — ^Dtjty  of  Engineer  to  Anticipate  Danger  of  Brake- 
man. — ^When  an  engineer  is  backing  his  train  for  the  purpose  of 
having  a  coupling  made.  It  Is  his  duty  to  look  out  for  danger  in 
his  rear  and  watch  the  movement  of  the  brakemen  and  use  rea- 
sonable care  and  diligence  in  ascertaining  any  danger  to  which 
the  latter  may  be  subjected,  and  if  he  fails  to  do  so  and  the 
brakeman  loses  his  life  by  reason  of  such  failure,  the  company  is 
liable. 
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\  ^ 

I 

2.  CoNTBiBUTOBr  NfiGuoENCQ — INSTRUCTION. — ^The  couit  in  tuch  an 
action  properly  instructed  <the  Jury  that  although  they  might  be- 
lieve from  the  eridence  that  the  engineer  ^roe  groeely  negligent 
in  hacking  his  train  at  an  unusual  rate  of  speed,  yet  they  should 
find  for  the  defendant  if  they  believed  from  the  evidence  that 
the  deceased  was  ordinarily  negligent  either  (1)  in  undertak- 
ing to  make  a  coupling,  or  (2)  In  standing  with 'one  foot  be- 
tween the  rails  and  that  euch  position  was  a  want  of  ordinary 
prudence  on  his  part,  or  (3)  in  attempting  to  make  the  coup* 
ling  at  a  time  when  the  oars  were  in  motion,  knowing  the  same 
to  be  more  than  ordinarily  dangerous,  or  (4)  that  for  the  posi- 
tion of  making  the  coupling  the  deceased  entered  between  the 
cans  from  the  left  side  of  oald  strain  'when  such  entry  wqls  a 
want  of  ordinary  prudence. 

H.  W.   BRUCE  FOB  THE  APPELLANT. 

1.  The  instruction  as  to  contributory  negligence  was  fatally  erroneous. 

The  instruction  telle  the  Jury  that  "if  the  engineer  knew,  w 
might  by  the  exercise  of  reasonable  diligence  have  Ipiown  the 
position  a9d  conduct  of  Adams,  they  can  not  find  for  defend- 
ant on  the  ground  of  Adams'  negligent  position."  The  instruction 
is  erroneous  by  reason  of  inserting  the  words  in  italics.  John- 
son's Admr.  v.  L.  &  N.  R.  R.  Co.,  91  Ky..  653. 

2.  The  verdict  is  flagrantly  against  the  evidence. 

8.  The  proof  ^ows  contributory  neglect. 

4.  In  view  of  the  rules  governing  the  action  of  brakemen  in  mak- 
ing  couplings,  it  was  error  to  admit  testimony  showing  that  it 
was  safer  to  couple  by  hand. 

EDWARD  W.  HINES  IN  a  supplementa£  bbief  fob  appexlant. 

1.  The  petition  falls  to  allege  that  the  negligent  servants  were  su- 

perior in  authority  to  plaintiff's  intestate;  and  unless  there  was 
such  superiority,  (there  <can  be  no  recovery.  Volz  v.  C.  ft  O. 
Ry.  Co.,  95  Ky..  188. 

2.  There  is  no  direct  allegation  imputing  negligence  to  the  servants 

of  the  defendant.  The  allegation  that  "the  injury  and  death 
was  caused  by  the  gross  negligence  of  the  defendant,  its  agents 
and  servants  In  charge  of  the  train"  is  a  mere  inferential  alle- 
gation of  negligence. 

9.  The  instruction  defining  the  duty  of  defendant  to  the  plaintiff 

is  erroneous  in  that  it  does  not  require  the  Jury  in  order  to  find 
for  the  plaintiff  to  believe  that  the  speed  at  whi<ch  the  train  was 
backing  caused  the  injury.  It  was  erroneous  also  in  submitting 
the  question  of  punitive  damages.  McHenry  Coal  Co.  v.  Sned- 
den,  17  Ky.  Law  Rep.,  1261.  If  any  Instruction  authorizing  puni- 
tive damages  was  proper,  the  Instruction  giyen  was  misleading. 
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4.  The  measure  of  coanpensatory  damages  was  also  erroneous.  L.  & 
N.  E.  R.  Co.  V.  Bakins*  Admr.,  45  S.  W.  R.,  529. 

6.  The  second  inetructien  was  erroneous  in  directing  the  Jury  to 
find  for  plaintiff  notwithstanding  his  contributory  negligefice  if 
they  believed  that  the  engineer  knew,  or  might  by  the  exercise 
of  reasonable  diligence  have  known  the  position  and  conduct  of 
Adams,  as  therein  set  forth,  in  time  to  have  avoided  running 
the  cars  against  him  by  the  use  of  such  available  means  as 
were  at  hand  at  thtf  lime.  There  is  no  evidence  tending  to^  show 
til  at  after  Adams  was  placed  in  peril,  any  amount  of  care  could 
l^ve  prevented  ioijury. 

W.  G.  WELCH  FOB  THE  APPELLEE.  • 

1.  The  verdicit  is  sustained  by  ithe  evidence.     This  court  will  not 

invade  the  pecuHar  province  of  the  Jury  unless  the  verdict^  be 
clearly  and  fiagrantly  against  the  evidence.  Varble  v.  Bigley,  14 
Bush,  698;  L.  A  N.  R.  R.  Co.  v.  Mitchell,  87  Ky.,  327. 

2.  The  plaintiff's  denial  of  the  defense  of  contributory  neglect  was 

a  valid  denial  oif  all  but  the  act  itself.  Cincinnati,  &c.,  R.  Co. 
V.  Barker,  94  Ky.,  77;  Bncy.  of  Pld.  &  Pr.,  vol.  1,  p.  798,  note  3. 
The  reply  specifically  denies  that  the  plaintiff  was  guilty  of  any 
act  of  negligence  contributing  to  the  injury  complained  of.  This 
nmde  a  complete  and  perfect  issue  on  that  subject  C.  &  0.  Ry. 
Co.  V.  Smith,  39  S.  W.  R.,  833;  L.  ft  N.  R.  R.  Co.  v.  Wolfe,. 80 
Ky.,  84.  Were  It  otherwise,  however,  the  defect  is  cured  by  the 
verdkJt.  Woodcock  v.  Farrell,  1  Met.,  443;  Stevens  On  PI.,  pp. 
147-8-9;   Drake's  Admr.  v.  Semwnin,  82  Ky..  291. 

3.  It  was  incompetent  to  permit  pluiiitiff  to  prove  the  danger  of 

ooupUng  by  hand  as  compared  wiljh  that  by  using  a  coupling- 
stick.    L.  &  N.  R.  R.  Co.  V.  Foley,  94  Ky.,  229. 

4.  The  court  did  not  err  in  instructing  the  Jury.    The  language  of 

the  instriKtion  italicized  by  counsel  for  appellant  an4  complained 
of  is  not  objectionable.  Shearman  ft  Redfield  on  Negligence 
(4th  ed.),  vol.  1,  sees.  ^9  and  100. 

CHIEF  JUSTICE  HAZELRIGG  delivered  the  opiinoN  of  the  coubt. 

Whilst  coupling  cars  in  the  service  of  the  appellant,  the 
appellee's  intestate  received  injuries  from  which  he  died. 
This  action,  brought  by  his  administrator  to  secure  dam- 
ages for  his  death,  resulted  in  a  verdict  and  judgment  for 
|5,000;  hence  this  appeal. 

The  evidence  is  abundant  that  the  moving  cars  which 
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y^ere  backed  upon  the  standing,  or  dead  one,  for  the  pur- 
pose of  effecting  the  coupling  were  moved  ba<!k  at  an  un- 
usual speed  and  came  upon  the  standing  car  "with  a  ter- 
rible crash,"  as  put  by  one  witness,  and  with  the  '*loudest 
noise"  ever  heard  in  such  work,  as  said  by  another,  who  had 
lived  in  the  vicinity  for  nearly  twerty  years,  and  had  seen 
such  work  night  and  day.  Others,  who  lived  from  seven- 
ty-five to  two  hundred  and  seventy-five  yards  away,  were 
"alarmed"  at  the  noise  of  the  collision. 

The    chief     defense     was    the    plea    of    contributory 
negligence    on    the    part    of    the    decedent.    ,The  issues 
cm     this     behalf,     as     well     as     on     the     whole    ease, 
were     very     lucidly    submitted     to     the    jury     by    the 
learned    trial    judge.    The    real    points    of    the  defense 
are  thus  submitted:    "If  you  believe  from  the  evidence 
in  the  case  that  (1)  the  deceased  undertook  to  make  a 
coupling  between  the  moving^  and  the  dead  cars  without 
using  a  coupling  stick,  and  that  such  omission  of  this 
stick  was  a  want  of  ordinary  care  or  prudence  for  his  own 
safety;  or  (2)  that  in  attempting  to  make  the  coupling  the 
deceased  stood  with  one  foot  between  the  rails,  and  that 
such  position  was  a  want  of  ordinary  prudence  for  his 
own  *safety;  or  (3)  that  in  attempting  to  make  the  coup- 
ling the  decreased  did  so  at  a  point  of  time  when  the  cars 
were  in  motion,  and  that  he  knew  or  had  reasonable  grounds 
to  know  that  this  was  more  than  ordinarily  dangerous; 
or  (4)  that  for  the  purpose  of  making  the  coupling  the 
deceased  entered  between  the  cars  from  the  left  side  of 
the  train,  when  the  entry  from  the  left  side  was  a  want 
of  ordinary  prudence  for  his  own  safety, — then,  on  either 
of  such  states  of  fact,  the  deceased  was  guilty  of  ordinary 
neglect  of  means  and  opportunities  for  his  own  safetv. 
So,  therefore,  you  are  further  instructed  that,  although 
you  may  believe  from  the  evidence  that  defendant's  en- 
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gineer  was  groBsly  negligent  in  the  respects  mentioned 
in  the  first  instruction  (that  is,  in  moving  the  cars  ,back 
at  the  unusual  -rate  of  speed),  yet  if  you  further  believe 
from  the  evidence  that  the  deceased  was  ordinarily  negli- 
gent of  his  own  safety  in  any  or  all  of  the  respects  set 
forth  in  this  instruction,  and  that  the  injury  to  him  would 
not  have  happened  if  he  had  not  been,  then  you  will  find 
for  the  defendant,  unless  you  further  believe  that  the  en- 
gineer knew,  or  might  by  the  exercise  of  reasonable  dili- 
gence have  known,  of  the  position  and  conduct  of  Adams, 
as  herein  set  forth,  in  time,  to  have  avoided  running  the 
cars  against  him  by  the  use  of  such  available  liieans  as 
w^ere  at  hand  at  the  time,  in  which  latter  state  of  case 
you  can  not  find  for  the  defendant  on  the  grounds  of 
Adams'  negligent  position  or  conduct." 

It  seems  to  us  that  these  instructions  covered  fully 
the  grounds  of  the  defense,  and  stated  the  case  very  fa- 
vorably for  the  company* 

It  is  contended  that  the  engineer  was  not  bound  to  exer- 
cise reasonable  diligence  to  know' the  dangerous  position 
of  the  brakeman;  but  have  actual  knowledge  of 
it,  and  fail  to  use  reasonable  effort  to  arrest  the 
danger,  before  a  recovery  can  be  had  on  this  branch 
of  the  case.  But,  while  this  is  the  rule  generally  as  to 
trespassers  and  wrongdoers,  it  does  not  apply  to  a  case 
when  the  engineer  is  backing  his  train  for  the  purpose  of 
having  a  coupling  made.  In  that  state  of  case,  it  is  his 
duty  to  look  out  for  the  danger  in  his  rear,  and  watch 
the  movements  of  the  brakeman,  and  use  all  reasonabDe 
care  and  diligence  in  ascertaining  any  danger  in  which  the 
brakeman  may  be  placed.  L.  &  N.  Railroad  Co.  v.  EarPs 
Adm'x,  94  Ky.,  375,  [22  S.  W.,  607]. 

We  perceive  no  error  in  the  case,  and  the  judgment  is 
therefore   aflSrmed. 
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Aetna  Insurance  Co.,  &c.,  v.  Commonwealtli. 

Case  109— INDICTMENT  FOR  CONSPIRACY— JtJwB  15. 

Aetna  Insurance  Co.,  Etc.  y.  Commonwealth. 

APPEAL    FBOM    FBAI7E.LIN    CIBCUIT    COUBT. 

1.  Conspiracy — ^To  Pix  Insurance  Rates. — ^It  is  not  an  indictable 

offense  to  conspire  to  fix  insurance  rates,  either  by  virtue  of  sec- 
tion ^915  of  the  Kentucky  Statutes  against  conapuracies  to  regu- 
late the  prices  of  'Merchandise,  manufactured  articles  or  prop- 
erty of  any  kind;"  or  by  the  common  law  as  it  existed  prior  to 
the  fourth  year  of  King  James  I. 

2.  Process — 'Service  on  Insurance  Commissioner  Upon  Indictme^it 

Against  Insurance  Company. — A  summons  upon  indictment 
against  an  insurance  company  may  'properly  l^e  served  upon 
the  Insurance  Commissioner  by  virtue  of  section  631  of  the  Ken- 
tucl^y  Statutes. 

PIRTLB  &  TRABUB  for  the  appellants.     (W.  S.  PRYOR,  GEORGE 
L.  PADDOCK  AND  J.  I.  LANDES  of  counsel.) 

1.  The  service  of  summons  upon  the  Insurance  Commissioner,  W. 

H.  Stone,  was  not  sufficient  to  bring  the  defendants  before  the 
court    Ky.  Stats.,  sec.  631;  Criminal  Code,  sees.  138,  146,  147. 

2.  Th^  indictment  is  insufficient  in  law  and  the  circuit  court  erred 

in  overruling  the  demurrer  thereto.  United  States  v.  Walsh,  5 
Dill.,  58;  Com.  v.  Shedd,  &c.,  7  Cush.,  &14;  March  v.  People,  7 
Barb.,  391;  Lambert  v.  People,  9  Cowen,  578;  United  States  v. 
CruikEftiank,  &c.,  92  U.  S.,  542;  Steamship  Co.  v.  McGregory,  Ac, 
Appeal  Cases  (1892),  25;  Hornby  v.  Close  K  R.  2  Q. B.,  1^ ;  Lord 
Campbell,  C.  J.,  in  Hilton  v.  Eckersley,  6  El.  ft  Bl.,  47,  66;  Hannen 
J.  in  Parrer  V.  Close,  4Q.B.,  L.  P.,  602,  612;  Tarleton  v.  McQaw- 
ley.  Peak,  N.  P.  V.,  270;  Clifford  v.  Brandon.,  2  Camp,  358;  Greg 
ory  V.  Brunswick,  6  Man.  ft  G.,  205;  Carrington  v.  Taylor,  11 
Blast,  571;  Keeble  v.  Hickeringill,  11  Bast,  574;  Garrett^  v.  Taylor, 
Cro.  Jac.,  567;  Bowen  v.  Hall,  6  Q.  B.  D.,  333;  Lumly  v.  Gye,  2 
E.  &  B.,  216;  Skinner  v.  Gunton,  1  Wm.  Saund.,  229;  Hutchings 
V.  Hutchings,  7  Hill  N.  Y.  Cases,  104;  Bigelow  Leading  Gases  on 
Torts,  207;  O'Connell  v.  The  Queen,  11  C.  L.  ft  F.,  155;  Reg  v. 
Parnell,  14  Cox  Crim.  Cases,  508;  Reg.  v.  Rowlands,  17  Q.  B.. 
671;  Macauley  v.  Tiemey,  19  R.  I.,  255;  s.  c.  61  Am.  St.  Rep.. 
770;  Mogul  S.  S.  Co.  v.  McGregory,  L.  R.,  23  Q.  B.,  598;  L.  R. 
(1892)   App.  Cases.  25;  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn..  223; 
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fl.  c.  40  Am.  St.  Rep.,  319;  Sayre  v.  I^uis^ille  Union  Benevo- 
lent Assn.,  1  Du^,  143;  Wharton's  Crlm.  Law,  toL  1,  p.  786;  3 
Chitty's  Crim.  Law,  1139;  Cote  v.  Murphy,  159  Penn.  St..  420; 
8.  c.  39  Am.  St.  Rep.,  686;  Com.  t.  Carlisle,  Bridge.  N.  P.,  39; 
Bohn  Co.  V.  Hollin,  54  Minn..  223;   s.  c.  40  Am.  St.  Rep..  319; 

Queen  Ins.  Co.  v-  State,  86  Texas,  ;  s.  c.  22  L.  R.  A.,  483; 

People  V,  Chicago  Qas  Trust  Co.,  130  111..  268;  s,  c.  8  L.  R.  A., 
497;  India  Bagging  Assn.  y.  Kock,  8  La.  An.,  164;  Santa  Clara 
Valley  Mill  &  Lumber  Co.  v.  Hayes,  76  Cal.,  387;  Morris  Run 
Coal  Co.  V.  Bardey  Coal  Co.,  68  Pa.,  173;  s.  c.  8 
Am.  Rep.,  159.,  4  Black.  Com.,  ch.  12,  sec.  9; 
Continental  Ins.  Co.  v.  Board  of  Fire  Underwriters, 
67  Fed.  Rep.,  310;  People  v.  Sheldon,  139  N.  Y.,  251;  Nash  v. 
Page,  80  Ky..  539;  Bu4d  v.  New  York,  143  U.  S.,  517.  532;  Paul 
V.  Virginia,  8  Wallace.  183;  Duebcr  Watch  Co.  v.  Howard  Co.. 
36  U.  S.  App..  16;  Batchers'  Union  Co.  v.  Crescent  City  Co..  Ill 
U.  S..  746-62;  Allegeyer  v.  Louisiana,  165  U.  S..  578;  Hopkins 
V.  U.  S..  171  U.  S.,  603;  Sinking  Fund  Caaes,  99  U.  S.,  700.  747; 
Printing  Co.  v.  Sampson.  L.  R.,  ^9  Kq.,  465;  Nathan  y.  Louisi- 
ana. 49  U.  S., ;  8  Howard,  73;  12  L.  ed.,  993;  State  v.  Phlpps, 

'50  Kan.,  609;  s.  c.  18  L.  R.  A.,  657;  Paul  v.  Virginia,  75  U.  S.. 
;   8  Wall.,  168;   19  L.  ed.,  »57. 

3.  The  court  erred  in  admitting  improper  evidence  and  In  excluding 

proper  evidence. 

4.  The  court  erred  In  its  Ihstruotlons  to  the  jury.. 

5.  It  was  error  to  render  Judgment  upon  the  verdict  against  the 

defendants.  ^ 

6.  The  defendants  have  been  tried,  convicted  and  adjudged  to  be 

criminals  and  deprived  of  their  property  without  due  process  of 
law  in  violation  of  the  Constitution  of  the  United  States. 

PADDOCK.  WRIGHT  ft  BILLINGS  fob  .appellants,  glens  falls  ins. 

CO.,  DEL.\WABE  INS.  CO..  AND  RELIANCE  INS.  CO.    (GEO.  L.  PADDOCK, 

JAMES  S.  PIRTLE,  EJDMUND  F.  TRABUB  of  counsel.) 

1.  The  Indictment  was  bad  for  generality  and  the   demurrer  should 

have  been  sustained  because  the  supposed  conspiracy  was  not 
described  with  certainty  and  particularity  required  by  common 
law  and  the  Code.  Com.  v.  Ward,  92  Ky.,  158.  and  cases  there 
cited;  Crim.  Code,  sees.  122.  123.  124. 

2.  Neither  the  case  alleged  nor  that  proved  shows  an  indictable  of- 

fense. There  was  no  evidence  of  any  umlawtful  combination.  The 
afppellants  were  held  criminally  liable  for  no  other  acts  than 
such  as  were  lawfully  incident  to  liberties  and  rights  of  property 
guaranteed  by  the  Constitution  of  the  State  and  that  of  the 
United  states.    The  forcible  taking  by  the  State  from  appellants 
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of  tile  azoount  of  money  covered  by  the  flnea  was  a  deprivation 
of  their  property  without  due  process  of  law,  and  contrary  to  the 
law  a£  the  ku»d;  it  was  an  exercise  of  arhttrajry  power  over  their 
liberty  and  property;  it  impaired  their  right  of  acquiring  prop- 
erty and  denied  to  them  equality  and  the  equal  protection  of 
,  the  laws.  Ky.  Con.,  sees  1,  213,  et  seq.,  198;  U.  S.  Con.,  Amend- 
ments, art  XIV;  Ky.  Stats.,  sea.  3915,  et  seq.,  Frorer  v.  People, 

141  111.,  171;  Millett  v.  Peoiple,  117  111.,  294;  Braceville  Coal  Co. 
.                                V.  People,  147  111.,  66;  Ramsey  v.  People,  142  111.,  380;  Ritchie 

V.  People.  155' 111.,  98;  Eden  v.  People,  161  111.,  296;  Cooley's  Con. 

^  Lim.    (Ist  ed.),  391,  393;    State  v.  Goodwill,  33  W.  Va.,  179; 

^  State  V.  Coal  CO.,  33  W.  Va.^  188;  Queen  Ins.  Co.  v.  State  of 

Texas.  86  Tex.,  250.  and  cases  cited. 
(  In  support  of  argument  of  the  foregoing  points,  counsel  made 

the  following  additional  citations:     Santa  Clara  County  v.  S.  P. 

R.  R..  118  U.  S.,  394;  Pemtoina  Mining  Co.  v.  Pennsylvania,  125 

XJ.  S.,  181;  Georgia  R.  R.  v.  Smith,  128  U.  S.,  174;  Covington  Tp. 

Co.  V.  Sandford,  164  U.  S.,  578;  Gulf.  OoloradOjft  Santa  Fe  R,  R. 
,  Co.  V.  Mlifl.  165  U.  S.,  169;  Mhinesote,  &c,  St  L.  R,  R.  Co.  v. 

Minnesota,  134  U.  S.,  413;   Charlotte,  4bc.,  R.  R.  Co.  v.  Gibbs, 

142  U.  S..  386;   S.  L.  &  S.  F.  R.  R.  Co.  v.  Gill,  156  U.  S.,  649* 
Staayth  v.  Ames,  169  U.  S.,  522. 

S.  E.  SLOSS  AND  W.  W.  TIHUM  fob  appellant,  coktjlmkjktai.  iks.  oo. 

1.  The  indictment  is  'bad  upon  two  grounds: 

(a)  Because  it  is  defective  in  form  and  wholly  insufficient 
in  stating  the  facts  of  'the  alleged  offense  ao  as  to  apprise  de- 
fendants of  the  offense  charged  in  order  that  the  judgment  there- 
in would  Ibe  a  bar  to  any  other  prosecution  for  the  same  offense. 
This  is  true  whether  the  offense  attemipted  to  be  described  be  a 
criminal  conspiracy  by  statute  or  at  common  law,  or  whether  it 
be  such  by  reason  of  the  object  being  unlawful  or  whether  by 
reason  of  the  use  of  unlawful  meams  in  accomipllshlng  the  ob- 
ject. Crhn.  Code,  sees.  122.  123,  124;  Com.  v.  Ward,  92  Ky.,  158; 
U.  S.  V.  Walsh,  5  Dfllon.  58;  March  v.  People,  7  Bart}.,  291;  Lam- 
bert V.  People.  9  Cowan,  578;  State  v.  Parker.  43  N.  H.,  83;  State 
V.  Keach,  48  Vt.,  118;  State  v.  Roberts,  34  Me.,  320;  State  v. 
Mayl)erry.  48  Me.,  218;  State  v.  Ripey^  31  Me.,  386;  Com.  v.  Wal- 
lace. 16  Gray.  221;  Com.  v.  Prlus,  9  Gnay  (Mass.),  127;  Wright  on 
Crim.  Oonsp.,  pp.  205,  211,  257. 

(b)  The  combination  of  Insurance  companies  for  inspection  in 
common  and  to  fix  nates  of  insurance  Is  no  criminal  offense  In 
Kentucky  by  common  law  or  by  statute,  and  the  Indictment  does 
not  describe  any  offense  known  to  the  law.  Kentucky  courts 
announce  that  only  such  rules  of  the  common  law  of  England  and 
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acts  of  Parliament  as  are  of  a  general  and  not  local  nature  to 
that  kingdom,  and  were  in  force  prior  to  1607,  are  adopted  by 
this  State  and  that  no  rule  of  the  common  law  not  then  recog- 
nized and  in  force  in  England  should  be  recognized  and  en- 
forced there.  Lathrop  v.  Commercial  Bank,  of  Scioto,  8  Dana, 
121;  Ray  v.  Sweeney,  14  Bush,  2.  No  case  for  conspiracy  other 
Khan  under  statute  can  ibe  found  in  England  prior  to  1607,  though 
It  is  remarked  that  a  conspiracy  to  falsely  indict  a  man  for 
murder  would  be  a.  conspiracy  at  common  law.  The  then  exist- 
ing statutes  against  combinations  to  raise  wages  and  to  raise 
prices  of  food  stuffs,  Ac,  on  the  way  to  market  have  never  been 
extended  beyond  their  terms,  and  do  not  embrace  the  subject  mat- 
ter here.  There  are  no  conspiracies  punishable  at  common  law 
except  those  involving  fraud,  imalice,  political  conspiracies,  con-  > 
fipiracies  to  comonit  crimes,  to  maintain  false  suits  and  prosecu> 
tione,  &c.  Conxbifnations  in  the  business  world  in  restraint  of 
trade,  etc.,  while  in  many  cases  void  as  against  public  policy  so 
that  contracts  made  in  pursuance  thereof  are  not  enforceable, 
are  not  unlawful  in  the  sense  of  being  criminal.  This  is  the 
substance  of  the  English  and  American  cases,  and  is  supported 
by  the  overwhelming  weight  of  authority.  Wright  on  Criminal 
Conspiracies,  ch.  1,  and  notes;  History  of  Criminal  Law  of  Eng- 
land, Sir  J.  S.  Stephen,  ch.  x  x  x.  Mogul  Steamship  Co.  v.  Mc- 
Gregory,  21  Q.  B.  D.,  4&5;  s.  c.  23  Q.  B.  D.,  616;  S.  C.  L.  R.  App. 
Cases,  25.  The  foregoing  authorities  review  all  the  common  law 
authorities  and  hold  that  no  adjudged  case  in  England  holds  com- 
binations in  restraint  of  trade  criminal  at  common  law.  Such 
..  never  was  the  law  in  England  before  1607  or  since.  The  Amer- 
ican cases  are  to  the  same  effect.  Queen  Ins.  Co.  v.  Scate  of 
Texas,  86  Tex.,  250;  s.  «c.  24  S.  W.  R.,  a97;  Anheuser-Busch  v. 
Hauck,  57  S.  W.  R.,  692;  Continental  Ins.  Co.  v.  Board  of  F. 
Underwriters,  67  Fed.  Rep.,  313;  State  v.  Lambert  Rickey,  4 
Halst.  (N.  J.),  293;  Huston  v.  ReutHnger,  91  Ky.,  333;  Schulten 
V.  Bavarian  Brew.  Co.,  96  Ky.,  224;  SayrQ  v.  Louisville  Union, 
Ac.,  1  Dyv.,  143;  Brewster  v.  Miller's  SonA,  19  Ky.  Law  Rep., 
593;  Ky.  Wagon  Mfg.  Co.  v.  0.  ft  M.  Ry.,  17  Ky.  Law  Rep.,  726; 
Hetterman  v.  Powers,  19  Ky.  Law  Rep.,  1087;  Longshore  Print- 
ing Co.  V.  Howard,  26  Ore.,  527;  Union  Pac.  Ry.  Co.  v.  Cook,  50 
Am.  &  Bng.  R.  R.  Cases,  89  and  note;  Ky.  Wagon  Mfg.  Co.  v.  L. 
ft  N.  R.  R.  Co.,  98  Ky.,  152;  American  Fire  Ins.  Co.  v.  State  of 
Miss.,  22  Sou.  Rep.,  103;  U.  S.  v.  Addyston  P.  ft  S.  Co.,  85  Fed. 
Rep.,  271;  The  following  cases  based  on  statutes  are  not  cotnra: 
Beechley  v.  MullviUe,  102  Iowa,  602;  State  v.  Phipps  (50  Kan.), 
18  L.  R.  A.,  657. 
2.  The  Kentucky  statute  being  broader  thatn  the  common  law  stat- 
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utes»  and  embracing  the  subject-matter  of  those  statutes,  and 
many  other  matters  besides,  and  being  general  in  its  character, 
supersedes  and  substitutes  all  ];>revious  laws  existing  on  the  sub- 
ject of  pools,  trusts  and  combinations.  Ky.  Stats.,  sec.  3915; 
Ky.  Con.,  sec.  198;  Endlich  on  Int.  of  Stats.,  sec.  203;  Com.  v. 
Cooley.  10  Pick..  36.  39;  Com.  v.  Marshall.  11  Pick.,  350;  State  t. 
Boager.  7  Mo..  631;  Towle  v.  Marret.  3  Greenl  (Me.),  22;  Broad- 
dus  V.  Broaddus.  1  Bush,  299;  Patterson  v.  Com.,  86  Ky.,  313. 
318;  Smith  v.  Mattingly.  96  Ky.,  228;  Buchannon  v.  Com.,  95  Ky., 
334;  Long.  Treas.,  v.  Stone,  Auditor,  19  Ky.  Law  Rep.,  246. 
Also  the  policy  of  the  State  having  been  fixed  by  the  State  (sec. 
198  of  Constitution),  a  common  law  rule,  if  any  ever  such  existed, 
will  not  be  pushed  beyond  that  policy. 

:3.  Criminal  statutes  must  be  confined  to  the  matters  embraced  in 
them,  and  no  one  can  be  deprived  of  his  llfQ,  liberty  or  property 
by  virtue  of  criminal  laws,  unless  the  same  be  definite,  and  ex- 
pressly and  clearly  embrace  the  supposed-  offense  charged.  L. 
ib  N.  R.  R.  Co.  v.  Com.,  18  Ky.  Law  Rep.,  42;  Endlich  on  Int  of 
Stats.,  329  to  339;  State  v.  Powers,  36  Conn.,  77;  Com.  v.  Cook. 
50  Pa.  St.,  201;  West  Union  Tel.  Co.  v.  Ackstell,  69  Ind..  199; 
Lair  v.  Killman,  25  N.  J.  L.,  522;  Philadelphia  v.  Wright,  4  Phil.. 
(Pa.),  138;  U.  S.  v.  Wiltiberger,  5  Wheat.,  76,  105;  Proctor  y. 
Mainwaring.   3  B.   ft  A.,   145. 

4-  The  evidence  signally  fails  to  bear  out  the  indictment  either  as 
to  x^riminal  intent,  stifled  competition  or  extortionate  rates.  It 
was  within  the  power  of  the  Commonwealth  if  the  charges  had 
been  true  to  prove  them. 

5.  The  non-board  companies  not  being  bound  by  any  agreement  to 

adhere  to  the  scale  of  rates  established  by  the  boards  can  in  no 
event  be  held  liable  to  the  fines. 

6.  The  subjeot-^matter  of  insurance  can  not  be  likened  to  the  tangible 

commodities  and  pre-existing  articles  within  the  purview  of  the 
statutes  of  Edward  VI.,  or  of  the  statutes  of  Virginia,  or  of  the 
present  statutes  of  Kentucky.  It  is  different  <by  reason  of  the 
fact  that  it  relates  to  the  inherent  and  intangible  right  to  ex- 
ercise the  power  and  capacity  to  write  indemnity  contracts. 
Moreover  unrestrained  competition  in  the  sense  of  producing 
rate  wars  between  insurance  companies  is  an  injury  to  the  pub- 
lic instead  of  a  benefit.  Policy  holders  are  interested  in  having 
uniform  and  adequate  rates  of  insurance.  Under  the  modern 
system  of  insurance  as  exercised  in  the  United  States,  certain 
reserves  are  set  apart,  being  profportionate  parts  of  premiums 
collected,  which,  according  to  the  results  of  experience,  are 
deemed  sufllcient  to  meet  the  liability  on  the  risks  written,  from 
which  those  premiums  were  collected.    If  an  inadequate  and  in- 
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sufficient  rate  be  collected  by  the  company,  no  matter  whether 
forced  or  brought  about  by  competition  or  otherwise,  this  re- 
fierve  set  apart  under  the  statutes  would  be  insufficient  to  meet 
the  liabilities,  and  although  companies  ntay  comply  with  the 
letter  of  the  statutes  by  reserving  the  statutory  proportion  of 
premiums  collected,  the  property  owners  are  thus  -depriyed  of 
the  security  for  which  they  pay.  The  capital  of  insurance  com- 
panies is  a  mere  margin  or  guarantee,  not  to  be  diminished  or 
impaired  under  all  th4  State  laws.  Therefore  it  is  to  the  reserve 
that  property  owners  must  look  to  meet  the  liabilities  which 
may  fall  upon  them  and  upon  the  insurance  companies,  by  rea- 
son of  the  risk  of  fire;  in  other  words,  all  insurance  is  of  neces- 
4Bity,  to  a  great  extent,  co-operative. 

Moreover,  the  equitable  rating  of  Insurance  is  a  matter  which 
is  of  the  greatest  interest  to  property  owners.  It  should  be 
taken  up  scientifically,  and  arrived  at  (by  the  results  of  expe- 
rience, and  not  by  reckless  ^cutting  of  rates.  Experience  had  demon- 
strated that  there  is,  after  all,  a  certainty  of  results  in  the 
statistics  .relating  to  fire  hazards,  and  that  buildings  of  certain 
construction  and  certain  kinds  under  certain  conditions  are  sub- 
ject to  definite  percentages  of  risk,  ior  which,  in  any  proper  sys- 
tem of  rating,  allowances  must  be  made,  and  th^  rate  fixed  ac- 
cordingly. Constant  inspection  to  keep  up.  with  improvements  in 
buildings  and  constant  adjustments  for  precautions  taken  or 
(neglected,  are  absolutely  necessary,  and  united  aotion  on  the 
part  of  comjpanies,  is  equally  as  necessary,  not  only  to  save  ex- 
penses of  inspection,  which  in  the  end  must  be  borne  by  the 
policy  holder,  but  also  to  arrive  at  the  true  rate  for  any  particu- 
lar piece  of  property,  real  or  personal,  which  true  rate  can  not 
vary,  if  it  be  scientlfloally  accurate,  but  which  must  be  uniform. 
Thus  co-operation  both  as  to  Inspection  and  as  to  rate,  which  is 
the  necessary  result  of  proper  -inspection,  so  far  from  being  injur- 
ious, is  in  th«  highest  degree  beneficial  to  the  insuring  public. 
7.  The  court  erred  In  the  admission  and  rejection  of  evidence  and 
giving  and  refusing  instructions. 

TV.  S.  PRYOR  ALSO  FOR  the  afpet^lants. 

1.  There  is  no  offense  charged  In  the  indictment 

2.  If  an  offense  had  been  charged,  there  is  no  evidence  to  support  it. 
Citations:     Ct>m.  v.  Eastman,  1  Cush.,  223;  U.  S.  v.  Hess,  124  U. 

S.,  486;  Lambert  v.  People,  9  Cowan,  578;  4  Met.  (Mass.),  125. 

W.  S.  TAYLOR,  ATTORNEY-GENERAL,  and  M.  H.  THATCHER  fob 

APPEIXEE. 

1.  All  conspiracies  to  do  a  thing,  the  end  or  means  of  which  are 
unlawful,  and  all  conspiracies  to  do  a  wrong  affecting  the  gen- 
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eral  public  or  an  individual  thereof,  are  hidictaJile.  4  Am.  k 
£3ng.  Ency.  of  Low,  584;  2  Bishop's  Orim.  Law.  sec  172. 

ROBT.  B.  FRANKLIN,  COMMONWEALTH'S  ATTORNEY,  ai«)  tor 
APPELLEE.      (W.   S.  TAYLOOa,   ATTORNEY-GENERAL,  of  oouk- 

SEL.) 

1.  It  is  an  indictable  offense  at  conunon.law  to  con^ire  to  do  any 

act,  the  nlanifest  tendency  of  which  is  to  affect  injuriously  the 
public  or  any  class  or  body  oC  men.  And  where  a  purpose  to  be 
accomplished  isamanifest  injury  to  the  public,  the  means  for  its 
(accomplishment  need  not  be  specifloally  stated  in  the  indictment. 
Ins.  Co.  V.  State.,  75  Miss.,  24;  Anderson  y.  Jett,  89  Ky.,  375: 
Huston  y.  RenUinger,  91  Ky.,  333  amd  cases  cited;  Stanton  v. 
Allen,  5  Denio;  434;  Craft  y.  McConoughy,  79  111.,  346;  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn.  St,  173  and  cases 
cited;  Hilton  y.  ECkersley,  6  Ellis  ft  Black.,  47,  and  cases  cited; 
Arnot  V.  Plttstoo.  68  N.  Y.,  558;  People  v.  Sheldon,  139  N.  Y.,  251; 
Judd  t.  Harrington,  139  N.  Y.,  105;  People  of  New  York  y. 
Milk  Excl^ange,  Lmtd.,  145  N.  Y.,  267;  Leonard,  Recr.,  v.  Pool, 
Ac,  114  N.  Yi,  371;  Stewart  y.  Erie  ft  W.  Transp.  Co.,  17  Mich.. 
395;  Wright  y.  Ryder,  36  Cal.,  342;  People  of  Illinois  y.  Chicago 
Gas  Trust  Co.,  8  L.  R.  A.,  497  and  cases  cited;  Moore  y.  Bennett, 

111.,  ;    s.  c.  15  L.  R.  A.,  361,  and  authorities  cited; 

King  y.  De  Berenger,  3  Mau>e  ft  Selwyn,  67;  Chitty  Crim.  Law, 
yol.  3,  p.  1139,  and  cases  cited;  Am.  ft  Eng.  Ency.  of  Law; 
Criminal  Conspiracy  by  Robt.  Desty;  King  y.  Journeymen  Tailors 
of  Cambridge,  8  Mod.  Reps.,  10  and  cases  cited;  Queen  y.  Ken- 
rick,  5  A.  ft  E.,  49  and  cases  cited;  King  y.  Eeclee,  3  Doug.,  337; 
Regina  y.  Parnell,  14  Cox  Grim.  Caa.,  508;  Levi  y.  Leyi,  6  Carr. 
ft  Pa'yne,  239;  Note  to  Casey  y.  Cincinnati  Typographical  Union, 
No.  3  (45  Fed.  Rep.,  185),  12  L.  R.  A.,  193;  Stale  y.  Buchanan. 
5  Harris  ft  Johnson,  317;  a.  c.  9  Am.  Dec,  534;. State  y.  Donald- 
son, 3  Vroom,  151;  s.  c.  90  Am.  Dec.,  649;  Crump  y.  Com.,  84 
Va.,  927;  s.  c.  10  Am.  St.  Rep.,  895;  People  v.  Richards,  1  Mich., 
216;  s.  c.  51  Am.  Dec.,  75- and  note;  Mifflin  y.  Com.,  5  Watts  ft 
Sergeant,  461;  s.  c.  40  Am.  Dec.,  527;  State  y.  Murphy,  6  Ala.. 
765;  e.  c.  41  Am.  Dec.,  79  and  cases  cited;  Com.  y.  Ward,  92  Ky.. 
158;  Com.  y.  Ward,  1  Mass.,  473;  Com.  y.  Judd.,  3  Id.,  329;  State 
y.  Burnam,  15  N.  H.,  396;  People  y.  North  Rlyer  Sugar  Refining 
Co.,  5  L.  R.  A.,  33;  State  y.  Norton,  28  N.  J.  L..  40;  State  v. 
Phipps,  18  L.  R.  A,,  667;  Beachley  y.  Mulyllle.  et  dl.,  102  la., 
602;  U.  S.  y.  Trans^Missouri  Freight  Assn.,  166  U.  S.,  290  C41 
Lawyers'  ed.,  1007) ;  Roberson's  Ky.  Crlm.  Law  and  Proced.. 
sec.  94. 

2.  The  indictment  complained  of  in  this  case  alleged  specifically  a 
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comtbination  to  stifle  and  kill  the  effect  of  free  competition  in  in- 
surance rat^es,  and  thereby  to  enal^le  the  defendants  to  extort 
from  the  insuring  public  large  sums  of  money  which  they  would 
not  obtain  if  such  competition  were  not  stifled.  Under  the  , 
authorities  cited  under  point  one,  this  indictment  was  sufficiently 
speciflc. 

JUDGE  DuRJBLLiE)  delivered  the  opinion  of  tse  consr. 

This  appeal  is  from  a  judgment  of  conviction  under  an 
indictment  charging  appellants  with  "the  offense  of -un- 
lawfully conspiring,  by  persuasion,  intimidation,  and  force, 
to  counteract,  avoid,  stifle,  and  kill  the  effect  of  free  com- 
petition among  fire  insurance  companies  and  agents  en- 
gaged in  and  offering  to  do  a  fire  insurance  business  in  the 
city  of  Frankfort,  county  of  Franklin,  and  State  of  Ken- 
tucky, committed  as  follows,  viz.:  The  said  Aetna  Insur- 
ance Company,  a  corporation  organized  under  the  laws  of 
the  St-ate  of  Connecticut  [and  eighty-six  others],  in  the 
said  city  of  Frankfort,  county  of  Franklin,  and  State 
aforesaid,  on  tie  22d  day  of  September,  1898,  and  within 
one  year  before  the  finding  of  this  indictment,  did  then 
and  there,  each  with  the  other,  and  with  other  persons, 
Associations,;  firms,  and  corporations  to  this  grand  jury 
unknown,  unlawfully  conspire,  confederate,  combine,  en- 
ter into,  maintain,  consummate,  and  continue  an  unlawful 
pool,  trust,  conspiracy,  confederation,  combination,  com- 
pact, and  agreement,  intending  and  contriving  thereby  to 
X)ersuade,  intimidate,  compel,  and  force  all  agents  and 
companies  then  and  there  engaged  in  and  offering  to  do  'a 
fire  insurance  business  to  enter  intct,  maintain,  consummate, 
and  continue  said  unlawful  pool,  trust,  conspiracy,  combi- 
nation, confederation,  compact,  and  agreement,  the  .  ob- 
jects, aim,  and  ends  of  which  were  then  and  there  to 
counteract,  avoid,  stifle,  and  kill  the  effect  of  free  compe- 
tition among  all  insurance  companies  and  agents  then  and 
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there  engaged  in  and  offering  to  do  a  fire  insurance  basi- 
ne&s,'  to  fix  and  maintain  the  cost  of  fire  insurance  to  the 
insuring  public  at  a  greater  premium  rate  than  would 
otherwise  haTe  to  be  paid^  and  thus  unlawfully  to  exact, 
extort,  and  procure  great  sums  of  money  from  citizens  of 
this  Conmionwealth,  owning  and  insuring  property  in  the 
city  of  Frankfort,  county  of  Franklin,  and  State  afore- 
said, which  said  great  sums  of  money  said  citizens  would 
not  have  to  pay  but  for  the  existence  of  said  unlawful 
pool,  trust,  conspiracy,  combination,  confederation,  com- 
pact and  agreement,  and  which  said  unlawful  pool,  trusty 
conspiracy,  combination,  Sconfederation,  compact,  and 
agreement  so  as  aforesaid  entered  into,  consummated, 
maintained,  and  continued  by  the  parties  aforesaid  is  of 
grievous  prejudice  and  hurt  to  the  common  and  public 
good  and  welfare,  of  evil  example,  and  against  the  peace 
and  dignity  of  the  Commonwealth  of  Kentucky/' 

To  sustain  this  charge  of  conspiracy,  the  CJommon- 
wealth  introduced  the  Constitution  and  by-laws,  of  the 
Kentucky  and  Tennessee  Board  of  Fire  Underwriters  and 
the  Frankfort  Board  of  Underwriters,  to  show  the  objects 
of  the  associations  named,  together  with  evidence  that 
appellants  were  engaged  in  fire  insurance  business  at 
Frankfort  through  agents  who  were  members  of  the 
Frankfort  or  local  board.  Not  all  of  the  appellants  were 
members  of  the  Kentucky  and  Tennessee  board,  but  all 
appear  to  have  done  business  in  Frankfort  through  mem- 
bers of  the  board.         • 

The  Kentucky  and  Tennessee  board  was  an  as- 
sociation of  fire  insurance  companies  doing  busi- 
ness in  the  two  States  named;  the  object  stated  in  its 
constitution  being  "to  organize  and  maintain  local  boards, 
to    estuhlish    and    enforce    uniform    commissions,    adequate 
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ratesy  correct  forms  of  policies,  and  to  inculcate  sound 
principles  of  underwriting."  Each  company  desiring 
membership  was  required  to  subscribe  to  the  constitu- 
tion and  by-laws  through  its  representatives,  "thereby 
pledging  itself  to  the  objects  and  regulations  of  the  as- 
sociation, and  erery  member  of  this  association  shall  re- 
quire its  agents  to  unite  with  local  boards,  and  to  co-oper- 
ate actively  therewith;  but  all  rules  and  rates  of  the  as- 
sociation must  he  enforced  by  members,  whether  adopted 
by  the  local  boards  or  not."  The  by-laws  require  the 
secretary,  "under  the  direction  of  the  executive  committee, 
to  promulgate  rates  and  rules  of  the  association." 

The  Frankfort  board,  entitled  "The  Local  Board  of  Fire 
Insurance  Agents  of  Franlcfort,  Kentucky,"  had  for  one 
of  its  objects,  as  declared  by  its  constitution,  the  estab- 
lishment "and  maintenance  of  adequate  and  equitable 
rates."  Membership  was  confined  to  agents  of  compan- 
ies and  officers  of  local  companies,  and  no  person  was 
eligible  to  be  a  member  who  was  in  any  way  inter- 
ested in  insurance  business  with  a  person  or  company 
not  a  member,  "unless  they  also  are  governed 
by  all  the  rules  and  rates  adopted  by  the  board."  Every 
member  was  required  "strictly  and  rigidly  to  adhere  to 
the  rules  and  ral:es  adopted  by  the  board,  without  devia- 
tion in  letter  or  spirit."  By  the  by-laws,  provision  waft 
made-  for  an  executive  and  rating  committee  to  survey  and 
report  risks.  The  surveys  and  rate  books  issued  to  mem- 
bers were  the  prox)erty  of  the  board,  and  returnable  upon 
its  order.  Misrepresentation  or  improper  means  of  inter- 
ference by  agents  subjected  the  party  offending  to 
charges.  No  agent  was  allowed  to  employ  a  solicitor  or 
broker.  Members  were  forbidden  to  attempt  to  create  or 
foster  prejudice  against  the  State  association,  the  local 
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board,  or  its  members.  There  were  provisions  iagainst 
dividing  commissions,  and  writing  risks  outside  the  jaris- 
diction  of  the  board  at  less  than  the  established  rate  at 
the  locality  of  the  risk.  Obedience  to  these  regulations 
was  to  be  enforced  According  to  a  schedule  of  penalties 
fixed  in  the  by-laws,  and  members  were  to  be  punished  for 
violation  of  rules  or  rates  by  suspension  from  member- 
ship, after  hearing,  upon  a  two-thirds  vote,  followed  by  a 
request  to  the  companies  of  such  agent  that  his  commis- 
sion be  cancelled. 

Testimony  was  introduced  tending  to  show  that  a  con- 
siderable increase*  had  taken  place  in  the  rate  of  insurance 
in  Frankfort  and  vicinity  after  the  establishment  of  these 
boards.  It  is  not  necessary  here  to  go  further  into  the 
testimony. 

A  number  of  questions  are  presented  upon  this  appeal, 
and    have    been    most    elaborately    argued    by    counsel. 

Among  other  grounds  for  reversal  presented,  it  is  urged 
that  under  the  ruling  in  Com.  v.  Ward,  92  Ky.,  158.  [17 
S.  W.,  283],  the  indictment  did  not  sufficiently  set  forth 
the  facts  stating  the  offense  attempted  to  be  charged; 
that  the  evidence  was  insufficient  to  sustain  the  charge; 
that  this  was  esrpecially  true  as  to  the  so-called  non- 
board  companies,  which  were  not  members  of  either  board, 
and  against  whom  the  only  testimony  connecting  them 
with  the  alleged  conspiracy  is  the  fact  that  they  employed 
agents  in  Frankfort  who  were  members  of  the  local  board, 
thereby  adopting  the  rates  promulgated  by  that  board; 
that  the  service  of  summons  upon  the  Insurance  Commis- 
sioner was  not  sufficient  to  bring  the  defendants  before 
the  court  to  answer  an  indictment;  and  that  the  instruc- 
tions did  not  present  the  law  to  the  jury. 

But     the     underlying  question,     which,     if     answered 
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in  the  negative,  renders  the  consideration  of  these 
questions  unnecessary  for  the  .  dispos^iion  of  this 
case,  is  whether,  either  by  the  common  law  or 
under  the  statute,  there  is  in  this  Commonwealth 
such  an  offense  as  that  attempted  to  be  described 
in  the  indictment.    This  question  we  shall  consider  first. 

It  was  conceded  by  counsel  representing  the  Common- 
wealth, both  in  oral  argument  and  brief,  that  this  pro- 
ceeding was  not  instituted  under  the  statute,  but  under 
the  common  law;  and  a  careful  examination  of  the  stat- 
ute  has  convinced  us  that  it  does  not  apply  to  a  case  like 
the  one  at  bar.  It  provides  (Kentucky  Statutes,  section 
3915):  *  . 

"That  if  any  corporation  under  the  laws  of  Ken- 
tucky, or  under  the  laws  of  any  other  State  or  country, 
for  transacting  or  conducting  any  kind  of  business  in  this 
State,  or  ajiy  partnership,  company,  firm,  or  individual,  or 
other  association  of  persons^  shall  create,  establish,  or- 
ganize, or  enter  into,  or  become  a  member  of,  or  a  party 
to,  or  in  any  way  interested  in  any  pool,  trust,  combine, 
agreement,  confederation  or  understanding  with  any 
other  corporation,  partnership,  individual  or  person,  or  . 
Msociation  of  persons,  for  the  purpose  of  regulating  or 
controlling  or  fixing  the  price  of  any  meroha/ndise,  mami- 
factured  articles  or  property  of  any  kind,  or  shall  enter 
into,  become  a  member  of,  or  party  to,  or*  in  any  way  in- 
terested in  any  pool,  agreement,  contract,  understanding, 
combination  or  confederation,  having  for  its  object  the 
fixing,  or  in  any  way  limiting  the  *  amount  or 
quantity  of  any  article  of  property  commodity 
or  merchandise  to  be  produced  or  manufactured,  mined, 
bought  or  sold,  shall  be  deemed  guilty  of  the  crime  of 
conspiracy,  and  punished. therefor  as  provided  in  the  sub- 
sequent sections  of  this  act." 
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The  language  used  would  indicate  that  tjie  statute  was 
intended  to  prevent  pools  and  trusts  forming  for  the  pur- 
pose of  fixing  the  price  of  merchandise  and  manufactured 
articles.  Without  giving  undue  weight  to  the  argument 
that  the  punctuation  shows  the  word  "property''  to  be 
qualified  by  the  adjective  "manufactured,"  it  seems  cer- 
tain that  the  ejuadem  generis  rule  of  construction  does  ap- 
ply, and  that  property  referred  to  in  the  section  was  prop- 
erty of  the  same  general  class  or  nature  as  that  described 
previously  by  the  words  "merchandise  and  manufactured 
articles."  And  while  it  may  be  admitted  that  a  contract, 
either  for  labor,  or  for  indemnity  against  contingent  loss, 
like  an  insurance  contract,  when  executed,  becomes  prop- 
erty, because  it  is  then  a  chose  in  action,  the  right  to  en- 
ter into  such  contracts,  which  belongs  to  all  persons  cap- 
able pf  contracting, — as  well  natural  persons  as  artificial 
ones  authorized  by  their  organic  law  to  make  such  con- 
tracts,— would  hardly  be  considered  to  be  included  by  the 
word  "property,"  unless  that  word  were  used  in  a  much 
broader  sense  than  it  is  customarily  u«ed  by  lawyers  or 
in  statutes.  We  conclude,  therefore,  that  the  word  "prop- 
erty," as  used  in  the  statute,  does  not  include  the  right 
to  enter  into  a  contract  of  insurance,  nor  to  fix  the  terms 
upon  whdch  such  a  contract  will  be  made, 

This  brings  us  tor  consider  whether,  by  the  common  law, 
as  adopted  into  the  jurispfudence  of  Kentucky,  the  acts 
whereof  appellants  have  Ween  charged  constitute  an  in- 
dictable offense.  And  we  should  inquire  further  whether 
the  English  common  law,  at  the  time  of  its  importation 
into  our  system,  contained  a  principle  which,  by  natural 
growth  and  expansion  to  meet  the  needs  of  social  prog- 
ress in  a  civilized  State,  has  so  enlarged  its  original  scope 
as  to  include  those  acts  in  the  catalogue  of  public 
offenses. 
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On  behalf  of  the  C6miiionwealth  it  is  contended 
with  great  ability  and  fervor  that  criminal  consipiracies 
— that  is,  conspiracies  that  were  indictable  at  common 
law — included  three  classes:  First,  conspiracies  t-o  do  an 
unlawful  or  indictable  thing;  second,  conspiracies  to  ac- 
complish a  lawful  purpose  by  means  which  were  them- 
selves unlawful  or  indictable;  and,  third,  conspiracies  to 
do  a  wrong  affecting  the  general  public,  or  an  individual 
thereof,  though  neither  the  acts  done  to  accomplish  the 
end,  nor  the  end  itself,  would  be  in  themselves  indictable, 
but  for  the  conspiracy^Perhaps  as  clear  and  compact  a 
statement  of  the  Commonwealth's  contention  as  can  be 
given  is  to  be  found  in  an  extract  from  the  article  by  Mr. 
Robert  Desty  on  Criminal  Conspiracies,  in  the  American 
and  English  Encyclopedia  of  Law: 

,  "A  criminal  conspiracy  is  (1)  a  corrupt  combi- 
nation (2)  of  two  or  more  persons,  (3)  by  con- 
certed action  to  commit  (4)  a  criminal  or  an  un- 
lawful act;  (a)  or  an  act  not  in  itself  criminal  or  un- 
lawful, by  criminal  or  unlawful  means;  (b)  or  an  act  which 
would  tend  to  prejudice  the  public  in  general,  to  subvert 
justice,  disturb  the  peace,  injure  public  trade,  affect  pub- 
lic health,  or  violate  public  policy;  (5)  or  any  act,  however 
innocent,  by  means  neither  criminal  nor  unlawful,  where 
the  tendency  qf  the  abject  sought  would  be  to  wrongfully 
coerce  or  or  oppress  either  the  public  or  an  individual. 
.  .  .  It  is  the  corrupt  agreeing  together  of  two  or  more 
I)ersons  to  do,  by  concerted  action,  something  unlawful, 
either  as  a  means  or  an  end,  that  constitutes  a  criminal 
conspiracy.  The  unlawful  thing  must  either  be  such  as 
would  be  indictable  if  performed  by  one  alone,  or  of  a 
nature  particularly  adapted  to  injure  the  public  or  some 
Individual  bv  reason  of  the  combination. 
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It  is  not  necessary,  in  order  to  constitute  a  conspiracy, 
that  the  acts  agreed  to  be  done  should  be  acts  which, 
if  done,  would  be  criminal.  It  is  enough  that  they  are 
wrongful;  that  is,  amount  to  a  ciyil  wrong.     .    .     . 

"Every  conspiracy  to  do  an  unlawful  act,  or 
to  do  a  lawful  act  for  an  illegal,  fraudulent, 
malicious,  or  corrupt  purpose,  or  for  a  purpose, 
which  has  a  tendency  to  prejudice  the  public  in  gen- 
eral, is  an  indictable  offense,  regardless  of  the  means  where- 
by it  is  to  be  accomplished.^' 

2  Bishop  on  Criminal  Law,  section  172,  is  to 
substantially  the  same  effect:  "Conspiracy  is  the  cor- 
rupt agreeing  together  of  two  or  more  persons 
to  do  by  concerted  action  something  unlawful,  either 
as  a  means  or  as  an  end.  The  unlawful  thing 
must  be  such  as  would  be  indictable  performed  by  one 
alone,  or,  not  being  such,  be  of  a  nature  particularly  ad- 
apted to  injure  the  public  or  some  individual  by  reason  of 
the  combination." 

Relying  upon  these  text  writers,  and  upon  the 
expressions  of  courts  in  a  number  of  adjudged  cases, 
the  Commonwealth  urges  that  fire  insurance,  in  the 
progress  of  civilization,  has  grown  to  be  an  every  day  nec- 
essity; that  a  combination  to  prevent  free  competition 
among  those  engaged  in  the  business  is  against  public 
policy;  that,  at  common  law,  all  combinations  to  raise  the 
cost  of  necessaries  were  indictable,  and  therefore  this  com- 
bination  is   indictable   here. 

/I 

^^Considerable  argument  on  the  other  side  is  de- 
voted to  the  attempt  to  show  that  the  combination 
here  complained  of  is  not  only  not  obnoxious  as 
against  public  policy,  but  a  positive  benefit  to  the  pub- 
lic, since  by  the  maintenance  of  adequate  rates  it  securea 
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the  companies  bound  by  it  against  doing  business  in  a  man- 
ner which  might  render  them  insolvent,  and  thereby  cause 
loss  to  the  policyholders.  This  argument^  which  is  plaus^ 
ible,  if  not  convincing,  need  not  be  here  considered. 

In  this  State  the  law  seems  to  be  well-settled  that  agree- 
ments in  restraint  of  trade  or  commerce  are  so  far 
against  public  policy  as  to  be  illegal,  in  the  sense  of  being 
void  and  not  enforceable.  Anderson  v.  Jett,  89  Ky.,  375, 
[12  g.  W.,  670]. 

In  Huston  v.  Reutlinger,  91  Ky.,  333,  [15  S.  W., 
867],  it  was  held  that  an  association  .  of  under- 
writers almost  exactly  similar  to  the  ones  now  in  ques- 
tion, organized  "for  the  purpose  of  securing  uniformity 
in  the  rates  of  premiums,  harmony  in  •  the  con- 
ditions of  insurance,"  etc.,  was  void,  in  so  far  as  it 
undertook  to  regulate  the  emploj'ment  of  solicitors,  the 
time  of  employment,  and  the  compensation  to  be  paid. 
And  while'  there  are  decisions  on  the  subject  holding  that 
the  business  of  insurance,  as  carried  on  in  one  State  by 
a  company  incorporated  in  another,  was  not  commerce  be- 
tween the  States  (Paul  v.  Virginia,  75  U.  S.,  8  Wall., 
168;  State  v.  Phipps,  50  Kan.,  609,  [34  Am.  St.  R., 
152,  18  L.  R.  A.,  657,  31  Pac,  1097]),  and  in  which 
it  has  been  held  that  a  dealer  in  foreign  exchange  was 
not  engaged  in  commerce,  but  merely  in  supplying  an 
instrument  of  commerce  (Nathan  v.  Louisiana,  49  U.  S., 
8  How.,  73),  this  court  seems  to  have  had  no  difficulty  in 
holding  that  a  combination  in  restraint  of  the  exercise 
of  the  right  to  contract  for  labor  was  against  public  pol- 
icy, and  an  agreement  to  be  bound  by  the  rules  of  such 
combination  was  void. 

We  shall  assume,  therefore,  that  under  the  cases  of  An- 
derson V.  Jett  and  Huston  v.  Reutlinger,  supra,  and  Sayre 
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V.  Louisville  Union  Benevolent  Association,  1  Dav.,  143,  [85 
Am.  Dec,  613],  the  agreement  whereby  appellants  and 
their  agehts  became  members  of  the  association  mention- 
ed was  against  public  policy  and  void,  in  so  far  as  it  re- 
strained or  prevented  free  competition  in  the  fire  insur- 
ance business,  and  shall  proceed  to  consider  whether  such 
a  combination  was  an  indictable  offense  by  the  common 
law  as  we  obtained  it,  or  included  within  the  spirit  of  the 
oommon-law    doctrine   as    to    criminal    conspiracies. 

In'  Lathrop  v.  Commercial  Bank,  8  Dana,  121, 
in  an  opinion  by  Chief  Justice  Robertson,  this 
court,  construing  the  question  of  how  far  the  com- 
mon law  of  England  was  adopted  by  Kentucky, 
said  that  only  such  principles  of  the  common  law 
as  had  been  adjudicated  before  the  fourth  year  of  James 
I.  had  been  adopted  in  Kentucky,  The  history  of  the  ad- 
option is  given  as  follows: 

"By  an  ordinance  of  1776,  Virginia  adopted  *the  com- 
mon law  of  England,  and  all  statutes  or  acts  of  Parlia- 
ment made  in  aid  of  the  common  law  prior  to  the  fourth 
year  of  James  I.,  and  which  [were]  of  a  general  nature 
and  not  local  to  that  kingdom.' 

"And  the  eighth  section  of  the  sixth  article  of  the  Con- 
stitution of  Kentucky  adopted,  with  certain  qualifications, 
all  laws  which  on  the  1st  of  June,  1792,  were  in  force  in 
the  State  of  Virginia. 

"Unless  the  British  mortmain  acts  were  in  force  in 
Virginia  on  the  1st  of  June,  1792,  they  have  never  been 
in  operation  in  Kentucky.  Virginia  had  never,  prior  to 
June,  1792,  specially  enacted  any  mortmain  stat- 
ute; and,  therefore,'  if  the  mortmain  acts  of  England 
prior  to  the  4th  of  January  were  all  'local  to  that  king- 
dom/ no  part  of  them  was  ever  in  force  in  either  Virginia 
or  Kentucky." 
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In  Ray  v.  Sweeney,  14  Bush,  2,  [29.  Am.  R.,  388],  in  an 
opinion  by  c^udge  Cofer,  the  court  said: 

"By  an  act  of  the  Virginia  convention  of  1776,  it  was 
^declared  that  the  common  law  of  England,  all  statutei? 
or  acts  of  Parliament  made  in  aid  of  the  common  law 
prior  to  the  fourth  year  of  King  James  /.,  and  which  are  of 
general  nature,  and  not  ^  local  to  that  kingdom  .  .  . 
shall  be  the  rule  of  decision,  and  shall  be  considered  in 
full  force,  until  the  same  shall  be  altered  by  the  legis- 
lative power  of  this  colony."  (Morehead  &  Brown,  Ken- 
tucky Statutes,  612.) 

The  present  Constitution  provides,  and  previous  Con- 
stitutions, in  substance,  provided,  that  "all  laws  which  on 
the  first  day  of  June,  1792,  were  in  force  in  the  State  |of 
Virginia,  and  which  are  of  a  general  nature,  and  not  local 
to  that  State,  and  not  repugnant  to  this  Constitution,  nor 
to  the  laws  which  have  been  enacted  by  the  General  As- 
sembly of  the  Commonwealth,  shall  be  in  force  in  this  State 
until  they  shall  be  altered  or  repealed  by  the  General  As- 
sembly." 

"But  only  such  principles  and  rples  as  consti- 
tuted a  part  of  the  common  law  prior  to  the  fourth 
year  of  the  reign  of  James  I.  are,  or  ever  were,  in  force 
in  this  State.  This  is  clearly  implied  in  the  act  of  1776. 
To  declare  that  the  common  law  and  statutes  enacted 
prior  to  that  time  should  be  in  force  was  equivalent  to 
declaring  that  no  rule  of  the  common  law  not  then  recog- 
nized and  in  force  in  England  should  be  recognized  and 
enforced  here. 

"James  I.  ascended  the  throne  of  England  in  1603 
(March  24th),  and  the  fourth  year  of  his  reign  com- 
menced March  24,  1607;  and  when  it  is  sought  to  enforce 
in  this  State  anv  rule  of  English  common  law,  as  such, 
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independently  of  its  soundness  in  principle,  it  ought  to 

appear  that  it  was  established  and  recognized  as  the  law 

of  England  prior  to  the  latter  date." 

What,  therefore,  was  the  common  law  as  to  criminal 
f  conspiracies  in  the  year  1607? 

In  Mr.  Wright's  admirable  little  book  upon  the  Law  of 

Criminal  Conspiracies  (section  1),  it  is  said: 
"There    appears    to   be    no   evidence    that    during   the 

first    of    these    periods    [A.  D.  1200  to  1600]    any   other 

crime  .  or  conspiracy  or  combination  was  known 
to  the  common  law  than  that  which  was  authoritatively  and 

^finally'  defined  in  A.  D.  1305  by  the  ordinance  of  con- 
spirators (33  Edw.  I.),  as  consisting  in  confederacy  or  al- 
liance for  the  false  and  malicious  promotion  of  indict- 
ments and  pleas,  or  for  embracery  or  mafntenance  of  vari- 

ous  kinds.  During  the  reigns  from  that  of  Edward  III. 
to  the  end  of  that  of  Elizabeth,  various  statutes  were 
directed  against  combinations  for  treasonable  purposes  or 
for  breaches  of  the  peace,  against  combinations  by  mer- 
chants to  disturb  the  markets  or  prices,  and  against  com- 
binations by  masons  and  carpenters,  by  victualers  to  raise 
prices,  and  by  laborers  to  raise  wages  or  alter  hours;  but 
no  mention  has  been  found  in  any  of  the  writers,  reports, 
or  abridgements  of  the  period  before  the  seventeenth  cent- 
ury of  any  kind  of  conspiracy,  confederation,  or  combina- 
tion, as  being  criminal  at  common  law,  except  the  crime 
of  conspiracy  as  defined  by  the  ordinance  of  1305.  The 
process  by  which  this  specific  offense  has  been  expanded 
into  the  comprehensive  title  of  conspiracy  or  combinatipa 
in  the  modern  criminal  law  is  now  to.be  traced."     y^ 

The  author  then  proceeds  to  trace  the  expansion  of  the 
criminal  law  of  England  in  this  behalf  until  it  "grew  into 
a  rule  that  a  combination  to  commit  or  procure  the  corn- 
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mission  of  any  crime  was  criminal,  and  might  be  pros- 
ecuted as  a  conspiracy,  although  the  crime  might  have 
nothing  to  do  with  the  crime  of  conspiracy,  properly  so- 
called."    He  ascribes  the  principal  share  in  the  earlie^  - 
stages  of  this  development  to  fhe  Court  of  Star  Chamber. 

Speaking  of  this  book,  Sir  James  Fitzjames  Stephens, 
eminent  alike  as  judge  and  law  writer,  says  in  the  thirtieth 
chapter  of  his  magnificent  History  of  the  Criminal  Law 
of  England: 

"Mr.  R.  S.  Wright,  in  a  work  of  remarkable  learn- 
ing and  ability,  collected  and  commented,  with  a 
special  view  to  this  particular  subject,  upon  every  case  ever 
decided  upon  the  subject  of  conspiracy.  The  matter  has 
also  been  fully  discussed  in  many  other  works.  The  re- 
sult is  that  the  following  statement  as  to  the  result  of  the 
authorities  upon  the  subject  may  be  depended  upon: 

"(1)  No  case  has  ever  been  cited  in  which  any  person 
was,  for  having  combined  with  others  for  the  rais- 
ing of  wages,  convicted  of  a  conspiracy  in  restraint  of 
trade  at  common  law  before  the  year  1825.  There  is,  in- 
deed, one  case  (that  of  the  journeymen  tailors  of  Cam- 
bridge) which  may  perhaps  be  an  authority  the  other  way, 
but  this  appears  doubtful. 

"(2)  There  are  some  dicta  to  the  effect  that 
such  combinations  would  be  unlawful.  The  most 
important  of  these  is  the  dictum  of  Grose,  J.,  in 
Bex  V.  Mawbey  [6  Term  B.,  636]:  ^n  many  cases  an 
agreement  to  do  a  certain  thing  has  been  considered  as  the 
subject  of  an  indictment  for  a  conspiracy,  though  the 
same  act,  if  done  separately  by  each  individual  without 
any  agreelnent  among  themselves,  would  not  have  been  il- 
legal,— ^as,  in  the  case  of  journeymen  conspiring  to  raise 
their  wages,  each  may  insist  on  raising  his  wages  if  he 
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can,  but,  if  several  meet  for  the  same  purpose,  it  is  illegal, 
and  the  parties  paay  be  Indicted  for  a  conspiracy.'  This 
dictum  is  an  illustration  not  necessary  to  the  decision  of 
Rex  V.  Mawbey,  and  founded,  as  it  seems  to  me,  upon  the 
case  of  the  Cambridge  tailors. 

^^(3)  'Some  traces  may  be  found  in  the  ancient 
books  of  a  doctrine  that  it  may  be  criminal, 
independently  of  combination,  for  one  man  to  oblige 
another,  by  bond  or  otherwise,  to  abstain  from  the 
exercise  of  his  proper  craft  or  employment.'  These  traces, 
however,  are  very  faint,  though  it  is  clear  enough  that  the 
attempt  to  create  monopolies  by  royal  grants,  or  by  the 
by-laws  made  by  bodies  corporate  or  the  like,  or  to  restrain 
people  by  contract  from  exercising  their  trade,  were  al- 
ways held  to  be  illegal,  except  under  certain  limitations 
which  do  not  affect  this  matter,  in  such  a  sense  as  to  be 
void." 

The  result  of  the  examination  of  the  English  cases  is 
thus  summarized  in  Stephen's  remarkable  book: 

"Such,  for  the  present,  is  the  final  result  of  the  long  his- 
tory which  I  have  been  relating.  It  is  one  of  the  most 
characteristic  and  interesting  passages  in  the  whole 
history  of  the  criminal  law. 

"First,  there  is  no  law  at  all,  either  written  or  un- 
written. Then  a  long  series  of  statutes  aim  at  regulating 
the  wages  of  labour,  and  end  in  general  provisions  prevent- 
ing and  punishing,  as  far  as  possible,  all  combinations  to 
raise  wages.  During  the  latter  part  of  this  period  an  opin- 
ion grows  up  that  to  combine  for  the  purpose  of  raising 
wages  is  an  indictable  conspiracy  at  common  law.  In  1823 
the  statute  law  is  put  upon  an  entirely  new  basis,  and  all 
the  old  statutes  are  repealed,  but  in  such  a  way  as  to  coun- 
tenance the  doctrine  about  conspiracies  in   restraint  of 
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trade  at  common  law.  .  From  1825  to  1871  a  series  of  cases 
are  decided  which  give  form  to  the  doctrine  of  conspiracy 
in  restraint  of  trade  at  common  law,  and  carry  it  so  far  as 
to  say  that  any  agreement  between  two  people  to  compel 
any  one  to  do  anything  he  does  not  like  is  an  indictable 
conspiracy,  independently  of  statute.^' 

In  the  volnmes  of  Wright  and  Stephen,  all  the  English 
cases  cited  on  behalf  of  the  Commonwealth  are  considered 
and  discussed,  and  it  is  very  conclusively  shown  that  prior 
to  1607  there  was  no  such  thing  at  the  common  law  as  crim- 
inal conspiracy,  except  the  confederacy  for  the  false  and 
malicious  promotion  of  indictments  and  pleas,  or  for  em- 
bracery or  maintenance  of  various  kinds,  and  that  what- 
ever may  have  been  the  dicta  of  the  judges  who  decided 
subsequent  cases,  or  the  deductions  drawn  therefrom  by 
some  of  the  text  writers,  the  cases  themselves,  for  more 
than  200  years  thereafter,  do  not  support  the  contention 
made  on  behalf  of  the  Commonwealth. 

There  were  a  large  number  of  statutes  against 
forestalling,  ^engrossing,  regrating,  and  badgering, 
and  a  very  large  number  against  combinations  of 
laborers  and  artisans  to  raise  their  wages.  Some 
of  the  latter  class  were  not  formally  repealed  until  the 
year  1875.     Of  this  system  of  statutes  Stephen  says: 

"I  should  not  myself  describe  it  as  a  system  specially 
adapted  and  designed  to  protect  freedom  of  trade.  The 
only  freedom  for  which  it  seems  to  me  to  have  been  spe- 
cially solicitous  is  the  freedom  of  the  employers  from 
coercion  by  their  men." 

The  English  cases  cited  on  behalf  of  the  Commonwealth 
are  all  djscussed  in  the  works  referred  to,  and  shown  not 
to  sustain  appellee's  contention. 

In  the  case  of  Mogul  Steamship  Co.  (Steamship 
Co.    V.    McGregor,    21    Q.    B.    Div.,    549,)    there    was    a 
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— , . . 

confederation  of  steamship  companies,  united  to  driTe 
their  rivals  out  of  the  carrying  trade  between 
England  and  China.  The  question  for  decision 
was  whether  the  federation  constituted  a  conspir- 
acy at* common  law,  as  being  in  general  restraint  of 
trade,  and  of  particular  injury  to  certain  individuals  and 
to  the  general  public.  The  opinion  in  the  Queen's  Bench 
division  was  delivered  by  Lord  Coleridge.  Subsequent- 
ly, in  the  appeal  division  of  the  Queen^s  Bench,  reported 
in  23  Q.  B.  Div.,  616,  the  opinion  was  delivered  by  Bow- 
en,  Lord  Justice.  It  was  subsequently  decided  in  the  House 
of  Lords.  The  opinions  of  the  judges  on  the  first  hear- 
ings, and  those  of  the  various  law  lords  upon  the  final 
appeal,  present  a  very  complete  review  of  all  the  English 
cases.  Not  to  occupy  too  much  time  in  their  considera- 
tion, it  may  be  remarked  that  the  language  of  Crompton, 
J.,  in  Hilton  v.  Eckersley,  6  Ellis  and  Blackburn,  47,  re- 
lied on  for  appellee,  was  disapproved,  Lord  Halabnry 
Baying  in  his  opinion:  ^ 

"I  am  unable  to  assent  to  that  dictum,  tt  is  op- 
posed to  the  whole  current  of  authority.  It  was  dis- 
sented from  by  Lord  Campbell  and  Chief  Justice  Erie, 
and  found  no  support  when  the  case  in  which  it  was  said 
.  came  to  the  Exchequer  Chamber,  and  it  seems  to  me  con- 
trary to  principle." 

In  the  opinion  of  Lord  Bramwell  in  the  House  of  Lords, 
the  doctrine  was  thus  stated: 

"I  think,  upon  the  authority  of  Hikon  v.  Eckersley  and 
other  cases,  we  should  hold  that  "the  agreement  was  il- 
legal; that  is,  not  enforceable  by  law.  I  will  assume 
then,  that  it  was,  though  I  am  not  quite  sure.  But  that 
is  not  enough  for  the  plaintiffs.  To  maintain  their  ac- 
tion on  this  ground,  they  must  make  out  that  it  was  an 
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offense,  a  crime,  a  misdemeanor.  I  am  clearly  of  the  opin- 
ion it  was  not.  Save  the  opinion  of  Crompton,  J.,  (en- 
titled to  the  greatest  respect  but  not  assented  to  by 
Lo/'d  Campbell  or  the  exchequer  chamber),  there  is  no 
authority  for  it  in'  the  English  law.^l  We  think  it  unnec- 
essary to  go  further  in  an  examination  of  the  English 
cases  upon  this  subject.  The  opinions  in  the  Mogul 
Steamship  Case  in  themselves  form  a  treatise  upon  the 
subject,  and  a  very  complete  discussion  of  practically  all 
of  the  English  cases  upon  it. 

It  is  evident  from  this  examination  that  at  the  time 
the  English  common  law,  and  the  English  statutes  of  a 
general  nature,  became  a  part  of  our  system,  the  acts 
charged  as  an  offense  in  this  case  were  not  indictable. 

Xor  do  we  think  that  any  such  principle  has  been  adot)t- 
ed  generally  by  the  States  of  this  Union  as  would  justify 
us  in  holding,  in  the  absence  of  all  precedent  to  that  effect 
in  this  State,  that  the  acts  charged  are  criminal. f**^ 

We  do  not  consider  it  necessary  to  go  into  an  extended 
review  of  the  American  cases  upon  this  subject,  but  we 
shall  refer  to  a  few  of  them. 

In  Hutchins  v.  Hutchins,  7  Hill,  107,  Chief  Justice  Nel- 
son, in  an  elaborate  opinion,  in  which  the  English  cases  are 
reviewed  at  length,  said: 

We  think,  therefore,  that  associations,  may  be  en- 
tered into,  the  object  of  which  is  to  adopt  measures  that 
may  have  a  tendency  to  impoverish  another  (that  is,  to 
diminish  his  gains  and  profits),  and  yety  so  far  from  being 
criminal,  the  object  may  be  highly  meritorious  and  pub- 
lic-spirited. The  legality  of  such  an  association  will 
therefore  depend  upon  the  means  to  be  used  for  its  ac- 
complishment. If  it  is  to  be  carried  into  effect  by  fair 
or  honorable  and  lawful  means,  it  is,  to  say  the  leasts 
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innocent;  if  by  falsehood  or  force,  it  may  be  stamped  with 
the  character  of  conspiracy." 

To  the  same  effect,  see  Carew  v.  Rutherford,  106  Mass^ 
14. 

In  a  carefully  considered  opinion  in  the  case  of  United 
States  V.  Addyston  Pipe  &  Steel. Co.,  29  C.  C.  A.,  141, 
[85  Fed.,  278], — a  case  arising  under  the  Federal  Statute, — 
Judge  Taft,  in  discussing  the  statute,  said: 

^^Contracts  that  were  in  unreasonable  restraint  of 
trade  at  common  law  were  not  unlawful,  in  the  sense 
of  being  criminal,  or  giying  rise  to  a  civil  action  for 
damages  in  favor  of  one  prejudicially  affected  thereby, 
but  were  simply  void,  and  were  not  enforced  by 
the  courts.  Mogul  Steamship  ^  Co.  v.'  McGregor 
[1892]  App.  Cas.,  25;  Hornby  v.  Close,  L.  R.,  2 
Q.  B.,  153;  Lord  Campbell,  C.  J.,  in  Hilton  v.  Eckersley, 
6  El.  &  Bl.,  47,  66;  Hannon,  J.,  in  Farrer  v.  Close,  L.  R., 
4  Q.  B.,  602,  612.  The  effect  of  the  act  of  1890  is  to  ren- 
der such  contracts  unlawful,  in  an  aflQrmative  or  positive 
sense,  and  punishable  as  a  misdemeanor,  and  to  cre&te 
St  right  of  civil  action  for  damages  in  favor  of  those  in- 
jured thereby,  and  a  civil  remedy  by  injunction  in  favor 
of  both  private  persons  and  public  against  the  execution 
of  such  contracts  and  the  maintenance  of  such  trade  re- 
straints.'' 

And  see  Orr  v.  Home  Mutual  Insurance  Co.,  12  La.  Ann., 
255,  [68  Am.  Dec,  770];  Macauley  v.  Tierney,  19  R.  I., 
255,  [61  Am.  St.  R.,  770,  33  Atl.,  1] ;  Longshore  Printing 
Co.  V.  Howell,  26  Dr.,  527,  [28  L.  R.  A.,  424,  38  Pac,  547]. 

In  the  view  we  have  reached  as  to  this  case,  it  is  im- 
material to  discuss  the  cases  which  have  .arisen  under 
more  or  less  stringent  statutes  in  a  number  of  the  States, 
of  which  Queen  Ins.  Co.  v.  Texas,  86  Tex.,  250,  [22  L.  R 
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A.,  490,  24  S.  W.,  397],  upon  the  one  side,  and  State  v. 
Phipps,  50  Kan.,  609,  [34  Am.  St.  R.,  152,  18  L.  R.  A.,  657, 
31  Pac,  1097],  upon  the  other,  are  fair  examples. 
^  There  are  some  cases,  it  is  true,  where  it  seems 
to  have  been  held  that  a  combination  to  injure 
another  in  his  business  or  reputation  constituted  an  of- 
fense or  afforded  a  cause  of  action.  In  these  the  element 
of  malice  seems  to  have  been  relied  on.  Toledo,  A.  A. 
&  N.  M.  Ry.  Co.  V.  Pennsylvania  Co,,  54  Fed.,  T38;  Casey 
V.  Typographical  Union  45  Fed.,  135. 

We  must  not  be  mistaken  as  intimating  that  contracts 
in  restraint  of  trade,  or  which  prevent  a  contracting 
party  from  accepting  employment  from  or  giving  it  to 
whomsoever  he  may  desire,  are  not  illegal,  in  the  sense 
of  being  void  as  against  public  policy.  That  such  con- 
tracts are  unenforceable  is  settled  law  in  this  State,  and 
in  most  of  the  States  of  the  Union.  Indeed,  the  bulk  of 
quotations  from  adjudged  cases  given  in  the  very  ingen- 
ious brief  of  counsel  who  represented  the  Common- 
wealth upon  the  trial  are  from  cases  where  this  was  the 
question  for  decision.  This  is  notably  the  case  in  his 
quotations  from  Anderson  v.  Jett  and  Huston  v.  Reut- 
linger,  decided  by  this  court.  It  is  true  that  in  Com.  v. 
Ward,  92  Ky.,  158,  [17  S.  W.,  283],  the  court— misled, 
doubtless,  by  similar  loose  expressions  in  the  text  writ- 
ers— used  this  language: 

"A  criminal  conspiracy  is  a  corrupt  combination  of  two 
or  more  persons  by  concerted  action  to  do  an  unlawful 
act,  or  an  act  not  unlawful  by  unlawful  means,  or  an  act 
which  would  tepd  to  prejudice  the  general  public." 

But  the  latter  clause  of  the  sentence  quoted  was  not  at 
all  necessary  to  the  decision  of  the  case  then  before  the 
court,  and  must  be  considered  as  dictum. 
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'^We  are  not  able,  from  a  consideration  of  the  cases  de- 
cided in  this  State,  to  reach  the  conclusion  that  the  doc- 
'  trine  as  to  criminal  conspiracies  to  be  deduced  from  the 
common  law  and  statutes  recognized  in  England  prior  to 
4  James  I.  has  exhibited  any  such  growth  in  this  State  as 
to  include  any  offenses  not  then- cognizable.  On  the  con- 
trary, the  tendency  in  this  State  in  one  respect,  at  least, 
has  been  in  the  other  direction. 

The  statutes  of  Edw.  VI.,  adopted  in  1552,  were,  at  the 
time  we  got  our  common  law,  ia  full  force 
against  forestallers  •  and  regraders.  But,  notwith- 
standing the  EngMfiph  law  had  been  adopted,  by 
which  it  was  unlawful  to  buy  goods  on  their  way  to 
market;  to  contract  to  buy  them  before  they  came  to 
market;  to  make  any  motion,  by  word,  letter,  message,  or 
otherwise,  to  any  person  for  the  enhancing  of  the  price 
or  dearer  selling  of  any  goods;  to  buy  up  dead  victuals 
of  any  kind  in  one  market  in  order  to  sell  them  at  a  high- 
er price  later  at  the  same  ^place,  or  within  four  miles, — 
it  was  found  necessary  in  Virginia  to  adopt  statutes 
against  forestalling  and  ingrossing  food,  in  order  to  ob- 
tain provisions  for  the  Revolutionary  army. 

Even  more  marked  has  X^een  the  progress,  or, 
rather,  retrogression,  in  relation  to  labor  anions. 
At  the  time  we  adopted  the  English  law,  the 
statutes  passed  in  the  time  of  the  sixth  Edward 
were  in  full  force,  which  forbade  all  conspiracies 
and  covenants  of  artificers,  workmen,  or  laborers  not 
to  make  or  do  their  work  but  at  a  certain  price  or  rate, 
under  the  penalty,  on  a  third  conviction,  of  the  pillory 
and  the  loss  of  an  ear,  and  to  be  taken  as  a  man  infam- 
ous. There  were  also  in  force  at  that  time,  unless  super- 
seded by  the  elaborate  act  of  fifth  Elizabeth,  the  statute 
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of  3  Hen.  VI.,  providing  that, /'whereas  by  the  yearly 
congregations  and  confederacies  made  by  the  masons  in 
their  generki  chapters  and  assemblies  the  good  coarse 
and  effect  of  the  statutes  of  laborers  be.  openly  violated 
and  broken,-'  the  chapters  should  not  be  holden,  those 
that  caused  them  to  be  assembled  and  holden  should  be 
''judged  by  felons,  and  punished  by  imprisonment, 
fine  and  ransom."  The  statute  of  Elizabeth  refer- 
red to  fixed  the  hours  of  work;  required  all  persons  able 
to  work;  and  not  possessed  of  independent  means  or 
other  employment,  to  labor  on  demand;  gave  power  to 
the  justices  to  fix  the  rate  of  wages;  and  forbade  any  one 
to  set  up  or  exercise  any  craft,  mystery,  or  occupation 
unless  he  had  served  an  apprenticeship  of  seven  years*. 

But,  so  far  as  we  are  informed,  the  right  of  workingmen 
to  combine  for  an  increase  or  maintenance  of  their  wages 
by  lawful  means  has  never  been  held  unlawful  in  this 
Commonwealth.  The  statutes  of'  Henry,  Edward,  and 
Elizabeth  up6n  that  subject,  so  far  as  the  Kentucky  au- 
thorities show,  have  always  been  as  dead  as  they  were  in 
England  after  the  act  of  191^.*^y^ 

Says  Mr.  Bishop  (2  Criminal  Law,  section  233): 
"Whatever  the  language  of  some  of  the  old 
cases,  no  lawyer  of  the  present  day  would  hold 
it  indictable  for  men  simply  to  associate  to  promote  their 
own  interests,  or  especially  to  raise  their  wages.  If  the 
means  adopted  were  mutual  improvement  of  their  men- 
tal or  physical  powers^  mutual  instruction  in  their  meth- 
ods of  doing  their  work,  mutual  inquiring  ai^d  imparting 
information  as  to  the  wages  paid  in  other  localities,  or 
any  thing  else  of  a  like  helpful  nature,  severally  enabling 
the  members  to  obtain  higher  wages,  nothing  could  be 
more  commendable,  and  nothing  further  from  the  inhib- 
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ition  of  the  law;  or,  if  employers  should  combine  simplv 
to  reduce  wages,  not  proposing  any  unlawful  means,  per- 
haps we  might  not  so  much  commend  them,  yet  still  they 
wojuld  stand  under  no  disfavor  from  the  law, — ^the  result 
of  which  is  that  a  conspiracy  to  enhance  or  reduce  wages 
is  not  indictable  per  «e,  while  yet  it  may  be  so,  by  reason 
of  proposed  unlawful  means." 

And  this  has  been  the  doctrine  recognized  in  this  State. 

In  Schulten  v.  Bavarian  Brewing  Co.,  96  Ky.,  224,  [28 
S.  W.,  504],  this  court  said  that  It  was  '"not  unlawful  for 
several  persons  in  trade  to  confederate  together  to  pro- 
tect themselves  by  lawful  acts  from  dishonest  debtors." 

In  Sayre  v.  Louisville  Union  Benevolent  Association. 
1  Duvall,  145,  referring  to  a  New  York  case,  the  court 
said: 

"It  seems  to  have  been  held  [in  New  York]  that  com- 
binations of  workmen  to  raise  th^ir  wages  are  necessar- 
ily injurious  to  trade  or  commerce  and  indictable  as  mis- 
demeanors.    ... 

"It  seems  to  be  doubtful  whether  either  of 
these  positions  is  correct.  It  is  entirely  consistent 
with  the  interests  of  the  public  thart  labor  shall 
be  fairly  rewarded.  If  the  employer  of  a  num- 
ber of  workmen  should  refuse  to  pay  them  fair 
wages,  why  may  they  not,  if  bound  by  no  contract, 
combine  for  the  purpose  of  obtaining  reasonable  prices 
for  their  labor?  We  do  not  perceive  that  the  public 
would  be  injured  by  it,  nor  any  principle  upon  which  it 
can  be  condemned  as  illegal." 

See,  also,  Brewster  v.  Miller's  Sons,  19  Ky.  L.  R.,  593, 
[41  S.  W.,  301],  citing  Bowen  Manufacturing  Co.  v.  Hollis, 
54  Minn.,  223,  [40  Am.  St.  R.,  319,  55  K  W.,  1119]. 

And  in  Hetterman  v.  Powers,  19  Ky.  L.  R.,  1087,  [43 


Digitized  by 


Google 


Vol.106]  JANUARY  TERM,  1899.  893 

■ I  I        ■   .  .  \ 

'  Aetna  Insurance  Co.,  &c.,  v.  Commonwealth. 

S.  W.,  180],  in  an  opinion  by  Judge  Hazelrigg,  this  court 
distinctly  recognized  the  doctrine  that  a  laborers*  union, 
formed  for  the  purpose  of  maintaining  wages,  might  be 
protected  in  the  use  of  a  label  indicating  that  manu- 
factured goods  had  been  made  by  members  of  the  union. 
yy^e;  conclude  that  by  the  common  law  of  Kentucky  it 
is  not  an  indictable  offense  to  combine  for  the  purpose 
of  maintaining  rates  of  insurance.  "^/^ 

One  other  question  should  perhaps  be  decided,  as  nec- 
essary to  determine  what  order  shall  be  entered  in  the 
circuit  court  as  to  the  foreign  insurance  companies  when 
the  cas©  goes  back.  That  is  the  sufficiency  of  the  service 
of  summons  upon  the  Insurance  Commissioner.  By  the 
statute  (Kentucky  Statutes,  section  631),  foreign  insur- 
ance companies  are  required  to  file  with  the  Commission- 
er  a  resolution  "consenting  that  service  of  process  upon 
any  agent  of  such ,  company  in  this  State,  or  upon  the 
Commissioner  of  Insurance  of  this  State,  In  any  action 
brought  or  pending  in  this  State,  shall  be  a  valid  service 
upon  said  company." 

Section  11  of  the  Criminal  Code  provides:  "A  public 
offense,  of  which  the  only  punishment  is  a  fine,  may  be 
prosecuted  by  a  penal  action  in  the  name  of  the  Common- 
wealth of  Kentucky.  .  .  .  The  proceedings  in  penal 
actions  are  regulated  by  the  Code  of  Practice  in  civil  ac- 
tions." Section  9  provides:  *^\il  public  offenses  may 
be  prosecuted  by  indictment,  except  offenses  of  pub- 
lic officers,"  etc.  Chapter  3  of  the  Criminal  Code,  on  the 
subject  of  'Trocess  upon  Indictments,"  provides,  in  sec- 
tion 147:  "The  summons  shall  be  issued  and  served  in 
the  same  manner  as  a  summons  in  civil  actions." 

It  is  urged  that  as  the  consent  goes  no  further  than  to 
make  the  service  upon  the  Commissioner  sufficient  in  an  ac- 
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tion,  civil  or  penal,  it  can  not  be  extended  to  an  indict- 
ment, because  the  action  is  within  the  consent  given  by 
the  company,  and  the  indictment  is  not. 

But  we  think  these  statutes,  though  they  might  have 
been  better  expressed  for  the  purpose,  were  intended  to 
apply  to  exactly  this  class  of  cases,  and  to  make  valid 
service  upon  the  Commissioner  of  summons  on  a  misde- 
meanor indictment,  and  give  jurisdiction  of  such  prosecu- 
tions to  the  Franklin  Circuit  Court. 

^/For  the  reasons  *given,  the  judgment  is  reversed,  with 
directions  to  sustain  thof  demurrer  to  the  indictment. 


Guffy,  J.,  dissents,^except  from  that  part  of  the  opin- 
ion  as  to  service  upon  the  commissioner. 
The  whole  court  considered  this  case. 


Case  110— INDICTME5NT  FOR  LAROENY— Juke  15. 

Hall  Y.  Commonwealth. 

APPEA.L    FROM    FRANKLIN    CIBCUIT    OOUBI. 

1.  Criminal  Law — ^Larceny — Instruction  not  Pbejctdtcial. — On  the 

trial  of  a  defendant  on  the  charge  of  larceny,  where  the  defense 
is  that  the  defendant  found  the  articles  alleged  to  have  been 
stolen,  an  inetruction  in  the  usual  form  that  to  constitute  guilt 
the  defendant  must  be  shown  to  have  taken  and  carried  away 
with  felonious  intent  the  stolen  articles  is  not  prejudicial,  al- 
though it  ignore  the  defense  set  up. 

2.  Constitutional  Law— -Habitual  Criminals  Act. — ^The  statute  pre- 

scribing a  life  sentence  for  a  third  conviction  of  felony  is  not 
unconstitutional. 

3.  Same — Instruction. — On  the  trial  of  an  indictment  for  larceny 

where  two  former  convictions  are  also  alleged  the  defendant 
is  not  entitled  to  a  separate  finding  on  the  guilt  or  innocence 
of  the  main  charge,  but  the  jury  should  be  required  to  find,  under 
appropriate  instructions,  the  fact  of  former  convictions  and  fix 
the  increased  penalty. 
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JOHN  W.  RAY  FOB  THE  APPELIANT. 

1.  Appellant  was  entitled  to  have  a  trial  on  the  question  of  her 

guilt  or,  innocence  on  the  charge  contained  in  the  indictment 
alone,  and  without  submitting  to  the  Jury  at  the  same  time  proof 
as  to  former  convictions. 

2.  The   court  erred   in   admitting  before   the  Jury   copies   of  Judg- 

ments of  former  convections  for  grand  larceny  because  they  did 
not  come  from  the  proper  custodian, 
X  3.  The  court  erred  in  refusing  to  instruct  the  Jury  on  the  question 
of  the  effect  of  finding  the  money  and  then  appropriiating  it  to 
her  own  use.  * 

4.  The  court  erred  in  rendering  judgment  or  pronouncing  his  sen- 
tence for  the  term  of  appellant's  natural  life  when  the  only -time 
fixed  by  the  jury  was  one  year  in  the  penitentiary.  The  trial 
jury  must  fix  the  term  of  punishment.    Ky.  Stats.,  sees.  1130-1136. 

W.    S.   TAYLOR,    ATTORNEY-GENERAL,   and   M.   H.   THATCHER 

FOB   APPELUSE. 

1.  The  habitual  criminals  act  is  constitutional. 

2.  It  was  Incumbent  on  the  jury  to  find  the  guilt  or  innqcence  of 

the  defendant  upon  the  main  charge  and  also  the  fact  of  former 
conviction.  When  the  verdict  was  returned,  finding  the  defend- 
ant guilty  of  the  crime  charged  and  finding  the  further  fact 
that  she  had  been  twice  before  convicted  of  felony,  the  life  sen- 
tence followed  logically  and  she  was  not  prejudiced  by  the  Judg- 
ment of  the  court  in  that  regard. 

3.  The  defendant  was  not  prejudiced  by  the  ordinary  larceny   in- 

structions. 
Citations:    Ky.  Stats.,  sec.  1130;  Stewart  v.  Com.,  2  Ky.  Law  Rep., 
386;    Combs  v.  Com.,  14  Ky.  Law  Rep.,  245;   Wharton's  Crim. 
Law,  sec.  906. 

JUDGE  DttRELLE  delivered  the  opinion  of  the  court. 

Appellant  was  found  guilty  of  grand  larceny,  under  an 
indictment  which,  in  addition  to  the  charge  of  grand  lar- 
ceny, alleged  that  she  had  been  twice  theretofore  con- 
victed of  felonies,  the  punishment  of  which  was  confine- 
ment in  the  i)enitentiary,  setting  forth  the  terms 
and  courts  at  which  the  former  convictions  had  been  had. 

The  evidence  of  her  guilt  was  circumstantial.  It  was 
shown  that  the  prosecuting  witness,  having  divided  his 
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paoney,  put  thirty-two  dollars  of  it  in  a  sock,  which  he 
concealed  in  a  tub  in  the  yard  of  the  house  where  he  was 
staying;  that*  he  slept  in  the  same  room  with,  appellant, 
another  woman,  and  two  children;  that  appellant  went 
out  in  the  yard  about  4  o'clock  in  the  morning;  and 
made  purchases  of  furniture  and  other  things,  and 
paid  her  rent,  on  that  day.  Evidence  was  also  intro- 
duced as  to  two  former  convictions,  which  were  both  for 
grand  larceny.  Objection  was  made  both  to  the  admis- 
sion of  this  testimony,  and  to  the  unofficial  character  of 
the  person  by  whom  the  records  of  the  former  convic- 
tion were  produced;  he  being  a, son  of  the  clerk  of  the 
penitentiary,  and  acting  as  clerk  during  the  clerk's  sick- 
ness. Appellant  testified  to  the  fact  that  she  found  the 
money,  not  in  a  sock,  but  lying  in  the  path  leading 
through  the  back  yard;  that  she  did  not  know  it  was  the 
property  of  defendant,  and,  from  his  statement  made  the 
night  before,  thought  he  had  no  money. 

The  court  gave  the  ordinary  instruction  as  for  grand 
larceny;  directing  the  jury  that,  if  they  found 
her  guilty,  they  should  fix  her  punishment  at  con- 
finement in  the  penitentiary  for  not  less  than 
one  nor  more  than  five  years,  and  gave  in  addi- 
tion an  instruction  that  if  they  found  her  guilty  un- 
der the  first  instruction,  and  should  further  believe  that 
she  had  been  twice  theretofore  convicted  of  felony,  as 
charged  in  the  indictment,  they  should  so  find  and  state 
in  their  verdict. 

The  court  refused  to  charge  the  jury  specially  as  to 
what  they  must  believe  in  order  to  find  appellant  guilty 
of  grand  larceny,  if  they  believed  that  she  found  the 
money.  This  also  is  urged  as  ground  for  reversal.  This 
question    has    been    already    ruled    upon    by    this    court. 
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through  Jadge  Paynt.er,  in  Hester  v.  Com.,  16  Kj.  L.  R., 
783,  [29  S.  W.,'875],  where  it  was  held  that  the 
instruction  required  the  jury  to  believe  that  she 
did  feloniously  "take,  steal  and  carry  awlay"  the 
money  was  more  .  favorable  to  the  accused  than 
if  the  court  had  instructed  specially  upon  the 
defense  that  she  had  found  the  money,  because, 
"if  the  jury  believed  that  she  did  ftnd  the  money,  they 
could  not  find  her  guilty,  under  the  instructions  of  the 
court." 

It  is  earnestly  urged  that  it  was  error  to  permit  the 
introduction  of  evidence  of  former  convictions  at  all  un- 
til the  jury  should  have  first  found  her  guilty  under  the 
charge  for  which  she  was  then  being  tried;  that 
it  amounted  to  the  admission  of  testimony  to  im- 
peaeh  her  general  character,  which  she  had  not  put  in 
issue,  and  enabled  the  Commonwealth  to  show  her  to  the 
jury  in  the  light  of  a  common  thief,  and  rebut  the  pre- 
sumption of  innocence  which  the  law  gives  her  by  evi- 
dence in  chief  upon  a  trial  for  grand  larceny. 

It  is  painfully  apparent  that,  with  the  circum- 
stances shown  as  to  the  loss  of  the  money,  and 
evidence  *of  two  former  convictions  for  grand  lar- 
ceny, the  accused,  who  is  an  ignorant  negro  wo- 
man, had  not  the  slightest  chance  that  an  aver- 
age jury  would  entertain  a  reasonable  doubt  of  her 
guilt,  while,  without  the  evidence  of  former  convictions, 
there  was  a  possibility  that  they  might  do  so.  There  is 
considerable  force,  therefore,  in  the  proposition  urged, 
that  this  procedure  denied  the  accused  a  fair  trial  of  the 
offense  whereof  she  was  accused.  But  the  statute  as  to 
habitual  criminals  (Kentucky  Statutes,  section  1130), 
seems  to  have  created  an  additional  and  higher  degree  of 
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offense^  viz.,  the  oommission  of  a  felony,  having  been 
theretofore  twice  convicted  of  a  felony,  etc.  Tb  show 
the  accused  guilty  of  this  degree  of  the  offense  charged,  it 
is  necessary  to  show  the  former  convictions;  and  this,  of 
course,  is  bound  to  prejudice  the  accused, — just  as  evi- 
dence showing  malice  is  bound  to  prejudice  the  defend- 
ant in  a  murder  case, — ^but  it  may  be  shown  to  make  oat 
the  higher  degree  of  the  offense,  which  authorizes  the  se- 
verer punishment.  I'he  statute  has  been  held  constitu- 
tional, and  it  has  been  held  essential  to  allege  the  former 
conviction  or  convictions  in  the  indictment.  Stewart  v. 
Com.,  2  Ky.  Law  Rep.,  386;  Mount  v.  Com.,  2  Duv.,  93; 
Taylor  v.  Com.,  3  Ky.  Law.  Rep.,  783;  Boggs  v.  Com., 
9  Ky.  L.  R.,  342,  [5  S.  W.,  307]. 

The  statute  requires  the  jury  to  find  the  fact  of  the 
former  convictions.  There  is  no  provision  for  a  separate 
trial  of  the  fact  of  former  conviction,  nor  do  we  think  the 
statute  intended  there  should  be  one.  The  law  seems  to 
work  a  hardship,  but  it  is  a  hardship  the  Legislature 
alone  can  remedy. 

In  Combs  v.  Com.,  14  Ky.  L.  R.,  245,  [20  S.  W.,  268], 
this  court,  through  Judge  Lewis,  recognized  the  legality 
of  this  procedure,  saying: 

"It  .  was  distinctly  and  sufficiently  charged  in  the 
indictment,  and  fully  proved  On  the  trial,  and  also 
found  by  the  jury,  that  appellant  had  been  twice  before 
the  present  offense  convicted  of  a  felony,  the  punishment 
of  which  is  confinement  in  the  penitentiary;  and  there- 
fore the  penalty  of  confinement  in  the  penitentiary  for 
life  became,  according  to  section  12,  article  1,  chajfter  29, 
General  Statutes,  [now  section  1130,  supra],  inevitable, 
and  the  court  could  do  no  less  than  so  instruct,  and 
the  jury,  after  finding  the  present  offense  a  felony,  was 
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bound  to  render  the  verdict  in  pursuance  thereof.  The 
validity  of  that  statute  has  heretofore  been  sanctioned 
by  this  court  and  it  is  now  needless  to  discuss  the  ques- 
tion." 

The  jury  rendered  a  verdict  as  follows: 

"We,  the  jury,  find  the  defendant  guilty  of  grand  lar- 
ceny, and  fix  her  punishment  at  one  year  confinement  in 
the  Kentucky  penitentiary.     E.  M.  Wallace,  Foreman. 

^^'^e,  the  jnry,  further  find  that  the  defendant  was  at 
the  April  term,  1883,  of  the  Ballard  Circuit  Court,  con- 
victed of  a  felony,  and  that  said  defendant,  was  again 
at  the  January  term,  1893,  of  the  Franklin  Circuit  Court, 
convicted  of  a*  felony.     E.  M.  Wallace,  Foreman." 

It  is  urged  that  it  was  error  for  the  court  to  sentence 
the  defendant  to  confinement  in  the  penitentiary  for  life 
undei:  this  finding,  that  section  1136  specifically  requires 
the  jury  by  whom  the  offender  is  tried  to  fix  by  their  ver- 
dict the  punishment  to  be  inflicted,  within  the  periods  or 
amount  prescribed  by  law. 

Upon  the  other  hand,  it  is  insisted  for  the- 
Commonwealth  that  by  section  1130,  it  is  man- 
datory that,  if  convicted  a  third  time  of  felony,  the 
accused  shall  be  confined  in  the  penitentiary  during  his 
life,  under  the  provision,  "Judgment  in  such 'cases  shall 
not  be  given  for  the  increased  penalty,  unless  the  jury  shall 
find  from  record  and  other  competent  evidence  the  fact 
of  former  convictions  for  felony  committed  by  the  pris- 
oner in  or  out  of  this  State."  It  is  argued  therefore,  that 
as  said  in  the  Combs  Case,  aupm,  the  life  penalty  became 
inevitable  and  that  it  was  the  duty  of  the  court,  in  rend- 
ering judgment,  to  so  fix  it. 

Differing  from  the  English  system,  and  from 
that     which     obtains     in     the    courts     of    the     United 
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States  and  in  many  of  the  States,  our  system  re- 
quires the  jury  to  fix  the  punishlnent  of  the  offender, 
within  the  limitations  prescribed  by  the  statute,  and  as* 
to  such  limitation^  they  are  instructed  by  the  court.  The 
other  system  requires  the  jury  only  to  find  the  fact  of 
guilt,  and  the  degree  of  the  offense,  if  it  is  an  offense 
having  different  degrees.  Upon  this  verdict  ascertain- 
ing the  fact  of  guilt,  the.  court  proceeds  to  render  judg- 
ment within  the  limitations  fixed  by  the  law.  Under  the 
old  system,  the  jury  have  nothing  whatever  to  do  with 
adjusting  the  punishment  to  fit  the  crime-  Under  our 
system,  it  was  intended  that  they ,  should  have  every- 
thing to  do  with  it,  so  they  did  not  transgfcss  the  bounds 
prescribed.  And  it  may  be  argued  with  some  plausibil- 
ity that  our  system  contemplates  a  consideration  by  the 
jury  of  the  punishment  to  be  Infiicted  under  the  law,  in 
fixing  the  degree  of  the  offense  of  which  they  find  the  de- 
fendant guilty.  It  is  not  our  duty  to  discuss  the  relative 
merits  or  demerits  of  the  two  systems.  That  question 
is  not  under  discussion.  But  it  is  our  duty  to  consider 
what  our  own  system  was  intended  to  effect,  and  whether  u 
failure  to  carry  out  its  general  design  in  any  particular 
is  prejudicial  to  any  substantial  right  of  the  accused 
whose  case*  is  brought  before  us. 

On  the  trial  of  a  criminal  case  In  the  Feder- 
al Oourt,  counsel  for  defense  is  not  permitted 
to  tell  the  jury  what  penalty  will  be  imposed 
if  they  render  a  verdict  of  guilty.  In  our  courts  a  con- 
siderable portion  of  the  argument  of  counsel  for  the  de- 
fendant is  frequently  devoted  to  distussing  the  severity 
of  the  punishment,  as  contrasted  with  the  trivial  nature 
of  the  offense.  Under  our  system,  whether  by  direct  de- 
sign as  to  this  point,  or  as  necessary  to  effect  another 
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purpose,  it  is  contemplated,  at  all  events,  that  the  jury 
should  know  and  say  what  punishment  is  to  be  imposed 
for  the  oflfense  of  which  they  find  the  accused  guilty. 
The  statute  (section  1136)  requires  them  to  fix  by  their 
verdict  the  punishment  to  be  inflicted,  within  the  periods 
or  amount  prescribed  by  law. 

It  will  not  do  to  say  that,  the  fact  of  two 
,  former  convictions  being  ascertained  and  found  by 
the  jury^  it  is.  inevitable  that  punishment  by  con- 
finement in  the  peniteneiary  for  life  should  follow,  and 
therefore  that  the  court  is  authorized  to  so  adjudge.  If 
a  defendant  is  found  guilty  of  murder,  it  is  inevitable 
that  be  should  be  hung  or  confined  in  the  penitentiary 
for  life;  but  no  Commonwealth's  attorney  would  be  hardy 
enough  to  come  to  this  court  expecting  to  affirm  a  judg- 
ment of  confinement  for  life  upon  a  verdict  running,  *We,- 
the  jury,  find  the  defendant  guilty  of  murder  as  charged 
in  this  indictment."  And  yet  that  punishment  would  be 
as  inevitable  from  that  verdict  as  it  is  in  this. 

Nor  is  there  anything  incompatible  or  conflicting  in  the 
two  statutes, — sections  1130  and  1136.  By  the  one  it  is 
mandatory  that,  if  convicted  a  third  time  of  felony,  the  ac- 
cused shall  be  confined  in  the  penitentiary  during  his  life. 
By  the  other  section  it  is  equally  mandatory  that  the  jury 
shall  fix  the  punishment, — ^just  as  it  is  mandatory 
That  the  jury  shall  fix  the  punishment  of  murder 
at  confinement  in  the  penitentiary  for  life,  at  the  low- 
est. 

This  is  in  strict  accord  with  the  theory  under  which 
the  increase  of  punishment  inflicted  upon  habitual  crim- 
inals is  reconciled  to  the  Constitution.  That  theory  is, 
as  we  have  said,  that  a  higher  grade  of  offense  is  created 
by  the  statute.    The  accused  is  not  sent  to  the  peniten- 
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tiary  for  life  for  committing  grand  larceny,  but  for  the 
offense  of  grand  larceny  after  having  been  twice  convict- 
ed of  felony,  the  punishment  whereof  is  confinement  in 
the  penitentiary. 

And  so  the  proper  procedure,  in  order  to  in- 
flict this  seemingly  oppressive  punishment,  is  that 
the  jury  should  find  that  the  accused  ie  guilty  of  grand 
larceny;  that  she  has  twice  theretofore  been  convicteS  of 
a  felony,  the  punishment  whereof  is  confinement  in  the 
penitentiary;  and  that  the  jury  fixes  her  punishment  at 
confinement  in  the  penitentiary  for  life. 

•The  contrary  view  is  bound  to  work  hardship 
and  oppression.  A  jury,  in  a  criminal  case,  like 
this,  is  not  presumed  to  know  any  iaw  as  to 
that  casei  except  that  which  they  are  told  by 
the  court;  for  the  court  is  required  to  give  to  the  jury, 
in  its  instructions,  all  the  law  of  the  case.  They  are 
properly  instructed  as  to  the  law  of  grand  larceny.  They 
are  also  required  to  find  certain  facts.  As  matter  of 
course,  it  is  their  duty  to  find  those  facts  accurately^ 
but  they  are  not  told  the  effect  of  their  finding,  nor  can 
they,  under  such  circumstances,  be  expected  to  realize 
the  importance  of  it.  Under  the  instructions  as  to 
grand  larceny,  they  find  the  accused  guilty,  and  fix  her 
punishment  at  a  year's  confinement  in  the  penitentiary, 
— one  would  think,  an  ample  punishment  for  stealing 
thirty-two  dollars,  under  the  circumstances  as  they  ap- 
pear in  this  case.  But  they  find,  in  addition, — without 
dreaming,  so  far  as  this  record  shows,  of  the  effect  of 
that  finding, — a  fact  upon  which,  according  to  the  Com- 
monwealth's contention,  the  court  inevitably  sentences 
the  accused  to  confinement  in  the  penitentiary  for  life. 
It  may  be  urged  that,  for  securing  unprejudiced  action 
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■by  thfe  jnry  in  their  finding  of  such  facts,  it  is  better  thaf 
tlhey  should  not  know  the  effect  of  their  finding.  But  our 
system  requires  them  to  know  it. 

The  case  of  Chenowith  v.  Com.,  (Ky.),  [12  S.  W.,  585]*, 
is  not  incompatible  with  this* view,  for  there  the  jury 
were  evidently  instructed  as  to  the  effect  of  finding  the 
existence  of  former  convictions.  Their  verdict  showed 
it.  By  an  error  in  computation,  the  jury  fixed  the  pun- 
ishment at  more  than  this  court  thought  it  should  have 
been.  The  trial  court  rendered  judgment  in  accordance 
with  the  verdict,  and  this  court  reversed  the  case,  with 
directions  to  render  what  was  considered  the  proper  sen- 
tence. 

Nor  is  there  any  conflict  whatever  with  this  doc- 
trine in  the  recent  case  of  Herndon  v.  Com.,  (decided  by 
Judge  Hobson),  [48  8.  W.,  989].  There  the  jury  were  in- 
structed  if  they  found  the  defendant  guilty,  and 
also  found  that  he  had  been  twice  previously  qonvicted, 
as  required  by  the  statute,  they  should  fix  his  punishment 
at  confinement  in  the  penitentiary  for  life.  Their  ver- 
dict found  him  guilty  as  charged,  and  fixed  his  punish- 
ment  at  confinement  in  the  penitentiary  for  life.  It  was 
accordingly  held  that  a  substantial  compliance  with  the 
requirements  of  the  statute  as  to  finding  the  fact  of 
former  convictions  had  been  had,  because,  under  the  in- 
structions, the  jurjr  could  not  have  fixed  his  punishment 
as  they  did,  except  by  finding  the  fact  of  the  former  con- 
victions. 

For  the  reasons  given,  the  judgment  is  reversed,  with 
directions  to  render  sentence  on  the  verdict,  fixing  the 
punishment  at  one  year's  confinement  in  the  penitentiary. 
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Stone,  Auditor,  v.  Saunders. 
€abe  111-— mandamus— June  16. 

Stone,  Auditor  v,  Saunders. 

JlPVEJlL  fbou  fbankun  cibcuit  ooubt. 

1.  Jury — ^Panei*. — ^Under  section  2243,  Kentucky  Statutes,  proyiding 
for  the  creation  of  a  panel  of  petit  jurors,  the  panel  consists  of 
twenty-(four  and  not  thirty  Jurors. 

2.  Sam£ — Gebtificate  of  the  Court  to  Jury  Lists  Conclusive. — 

Jurors  who  are  sworn  to  serve  more  than  one  day  are  entitled  to 
pay  under  the  new  statute,  ftnd  in  the  absence  of  anything  in  the 
record  to  rebut  the  presumption  which  the  order  of  the  court 
carries  with  it,  the  amount  ordered  by  the  court  to  be  paid  to 
the  jurors  will  be  taken  as  correct. 

W.  S.  TAYLOR,  ATTORNEY-GBSNERAL,  and  M.  H.  THATCHER  tor 
appeuLant. 

Under  the  Act  of  May  22,  1893,  ch.  74.,  Ky.  Stats.,  the  panel 
of  petit  jurors  consists  of  twenty-four  and  not  thirty.  Ky.  Stats., 
ch.  74,  sees.  2243,  2246,  2248;  Genl.  Stats.,  ch.  62,  art.  2,  sec.  1; 
also  art.  4,  sees.  1,  2,  3,  4,  5,  6,  7,  8,  9;  Ky.  Con.,  sec.  248. 

W.  L.  BRONAUGH  for  appeixee. 

1.  The  trustee  of  the  jury  fund  having  paid  the  jurors  under  the 

order  of  court  is  not  required  to  lose  the  money  even  if  the  order 
of  court  was  erroneous. 

2.  The  circuit  court  has  a  right  under  the  present  jury  law  to  keep 

a  panel  of  thirty  jurors.    Ky.  Stats.,  sees.  2243,  2246,  2264. 

CHIEF  JUSTICE  HAZELRIGG  delh-ered  the  opinion  op  the  court. 

The  question  on  this  appeal  is  whether  the  regular 
panel  of  the  petit  jury,  as  provided  by  the  act  of  May, 
1893  (chapter  74,  Kentucky  Statutes),  sljall  consist  of 
twenty-four  or  of  thirty  members. 

The  old  law  provided  that  the  Jury  commis- 
sioners, at  a  given  term  of  court  should  select 
one  hundred  persons,  or  less  if  so  directed  by  the 
circuit  judge,  to  serve  as  petit  jurors  at  the  next 
term  of  court;  and  from  a  box  containing  the  names  of 
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these  possible  jurors  the  commissioners  '  were  to  draw 
"the  names  of  thirty  persons,  one  by  one,  and  record  the 
same,"  etc.  This  list  was  to  be  opened  within  thirty 
days  of  the  next  term,  and  the  sheriff,  at  least  three  days 
before  the  first  day  of  the  term,  was  to  summon  the  per- 
sons named  thereon. "to  attend  on  the  second  day. of  the 
term  as  petit  jurors;"  and  ^then  follows  this  provision: 
"The  list  shall  be  returned  by  the  sheriif  on  the  first  day 
of  the  term,  with  a  certificate  thereon  of  th^  date  and 
manner  in  which  each  juror  was  summoned,  from  which 
list  twenty-four  shall  be  selected  from  those  sum- 
moned in  the  order  in  which  their  hames  appear 
thereon,   who   shall   compose   the  regular   panel." 

When  our  la.wmakers,  in  1893,  came  to  revise  the  man- 
ner of  selecting  juries,  they  undertook  to  gather 
together  or  unite  the  somewhat  fragmentary  and 
independent  provisions  respecting  grand  and  petit 
juries  found  in  our  law,  and  make  the  same  provisions 
cover  the  mode  of  selecting  both  grand  and  petit  jurors. 
After  providing  for  the  placing  ef  a  number  of  names, 
written  on  slips,  in  a  prescribed  drum  or  wheel  case,  the 
provisions  of  the  law  pertinent  to  the  question  involved 
here  are  that  the  conmiissioners  (section  2242,  Kentucky 
Statutes),  or  the  judge  (section  2243,  Id.),  shall  draw 
therefrom  a  sufficient  number  of  names  to  procure  twenty 
])er6ons,  qualified,  as  hereinafter  provided,  to  act  as 
grand  jurors,  and  these  names  were  to  be  placed  in  a 
list,  from  which  list  the  next  grand  jury  for  the  county 
should  be  impafaeled  as  thereinafter  directed.  The  drum 
or  wheel  case  was  then  to  be  revolved  or  shaken  up,  and 
the  commissioners  were  "to  draw  therefrom,  one  by  one, 
the  names  of  thirty  persons,  and  record  the-.same,^^  etc., 
and  "from  which  list  of  thirty  names  the  nejct  petit  jury 
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for  said  county  should  [shall]  be  selected  and  impanel- 
ed," etc. 

The  language  of  section  2243  is,  ^Trom  the  list  of 
twenty  names  the  next  grand  jury  shall  be  drawn, 
and  from  the  list  of  thirty  names  the  next  petit  jury 
shall  be  drawn  as  hereinafter  directed." 

Section  2246  then. provides  for  the  opening  by  the  clerk 
of  the  envelopes  containing  the  two  lists,  and  the  sum- 
moning of  the  jurors,  and  the  return  of  the  sheriff;  "from 
which  lists,  respectively,  the  regular  panels  of  the  grand 
and  petit  juries  shall  be  selected  in  [the]  order  in  which 
their  names  appear." 

A  succeeding  section  (2248),  provides  that  "a  grand 
jury  shall  consist  of  twelve  persons,"  etc.,  but  there  is 
no  fixed  law  fixing  the  number  of  the  panel  of  the  regu- 
lar petit  jury,  although  a  subsequent  section  (2252),  pro- 
vides that  "a  petit  jury  in  the  circuit  court  sJiall  consist 
of  twelve  persons." 

A  provision  is  also  found  (section  2247)  to  the 
effect  that  the  judge  during  the  term,  if  the  reg- 
ular panel  is  for  any  reason  exhausted,  may  draw 
from  the  drum  or  wheel  other  persons  to  act  as 
grand  or  petit  jurors.  These  provisions  seem  to 
be  the  only  ones,  either  of  the  old  or  the  present  law, 
possibly  affecting  the  question.  It  is  to  be  understood 
at  the  outset  that  by  the  expression  "regular  panel"  is 
to  be  meant  the  number  of  persons  who  are  to  constitute 
the  regular  attendance  of  the  court  during  the  term  as 
regular  jurors;  that  is,  as  the  "standing  jury."  This 
panel  or  standing  jury,  we  are  to  remember,  is  to  be  ob- 
tained from  the  list  of  thirty  names,  and  the  names  of 
these  standinjr  jurors  are  to  be  selected  in  the  order  in 
which    their   names   appear   on   the   list   of   thirty.    If,   as 
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cpntended  by  appellee,  the  Implication  is  strong  that  the 
entire  list  of  thirty  is  to  eonstitnte  the  regular  panel  be- 
cause the  new  law  omits  the  words,  "from  which  list 
twenty-four  are  to  be  selected,"  which  are  found  in  the 
old  law,  it  seems  to  us  clear  that  this  implication  must 
go  for  nothing  when  we#  consider  the  necessary  force  of 
the  language,  "from  which  lists  [of  thirty]  the  regular 
panels  of  the  grahd  and  petit  juries  shall  be  selected  in 
the  order  in  which  their  names  appear  thereon."  This 
is  wholly  inconsistent  with  the  contention  that  the  regular 
panel  shall  consist  of  the  entire  list  of  thirty.  At  inost, 
the  omission  of  the  word  "twenty-four"  in  the  law  would 
leave  the  number  not  tixed,  but  it  must  still  be  true  that  the 
nnmber  must  be  something  less  than  thirty,  because  it 
was  from  the  list  of  thirty,  beginning  at  the  top  of  the 
list  and  going  down,  that  the  requisite  number  was  to 
be  drawn, — ^a  process  bordering  on  an  absurdity  if  the  en- 
tire list  was  to  be  taken.  It  would  be  wholly  absurd  to 
say,  "Take  the  panel  from  the  list,  but  take  it  in  the  or- 
der in  which  the  names  appear  on  the  list,"  if  the  entire 
list  was  to  be  selected.  The  result^  appellee  co-ntends 
for — ^that  is,  the  selection  of  the  entire  list — would  be 
obtained  as  well  by  commencing  at  the  bottom  and  going 
up,  or  commencing  at  the  middle  and  going  each  way. 
Admitting,  then, — and  it  is  true, — that  the  only  conclu- 
sive result  of  our  reaso-ning,  based  upon  the  language  of 
the  statute,  is  that  the  number  of  the  regular  panel  is 
something  less  than  the  list  of  thirty,  it  still  remains 
to  find  the  number  that  the  lawmakers  had  in  view  when 
this  statute  was  enacted.  In  out*  opinion,  as  the  number 
of  the  regular  or  standing  petit  jury  had  been  for  very 
many  years,  twenty-four,  no  change  was  intended.  The 
omission    of    the    number    was    likely    the    result    of 
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the     attempt     to     provide     in     the     &ame     clause     or 
sentence     for     both     grand     and     petit     juries.      The 
words     "regular     panel     f^r     the     term     or     standing 
jury"    had    come   to   have,    we   thiuk,    a   fixed    meaning 
in  the  minds  of  all,  and  the  number,  twenty-four,  was  a 
part  and  parcel  of  that  meaning.    As  the  new  statote 
l^ft  the  number  unnamed,  we  must  look  to  the  old  law, 
and  the  general  meaning  of  the  words  ^regular  panel** 
as  crystallized  in  the  public  mind,  to  ascertain  the  num- 
ber   meant    by    the    lawmakers    to  compose  such  panel. 
The  same  process  must  have  been  resorted  to  as  to  the 
meaning  of  the  words  "regular  panel  of  the  grand  jury** 
and  in  the*  ascertainment  of  the  number  to  compose  it, 
except  that,  as  the  Constitution  provided  a  change  from 
the  old  number,  sixteen,  to  twelve,  the  statute,  of  course, 
followed  the  organic  law.    It  is  said  that  when  the  list 
of  thirty  was  selected  the  language  of  the  law  is  that 
these  thirty  are  drawn  from  the  drum  or  wheel  "to  act 
as  petit  jurors;"  but  the  inference  can  hardly  be  drawn 
from  this  that  they  were  to  act  whether  or  no.    The  old 
law    provided    for    the    names    of    100    "to    serve    as 
petit  jurors,"  and  for  a  list  of  thirty,  which  should  con- 
stitute "a  list  of  the  standing  jury,"  and  the  sheriff  was 
to  summon  these  thirty    to    attend    "as    petit    jurors;" 
nevertheless    there    were    to    be    only    twenty-four    who 
should    compose    the    regular    panel.    General   Statutes, 
chapter  62,  article  4,  sections  4-6.    The   language   as    to 
the  grand  jury  in  the  new  law  is,  "The  judge  of  the  court 
shall    draw    the    names    of    twenty  persons  qualified  as 
hereinafter  prescribed,  to  act  as  grand  jurors,"  etc.,  and 
•this  is  but  to  say  that  the  names  of  twenty  qualified  per- 
sons were  to  be  drawn  "to  act  as  grand  jurors."    Again 
in  the  old  law  and  in  the  new  we  are  to  note  as  significant 
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that  a  greater  number  is  always  provided  for  attendance 
on  the  court  than  is  actually  needed.  The  reason  is  ob- 
vious. Some  may  be  disqualified  as  grand  jurors;  some 
may  be  disqualified  as  petit  jurors;  and  others  on  both 
lists  may  fail  to  attend,  or,  attending,  may  be  excused. 
So  it  is  that  twenty  in  the  one  case  and  thirty  in  the 
other  are  to  be  summoned,  so  that  the  business  may  not 
be  delayed  by  resort  to  the  drum  or  wheel;  and  we  there- 
fore conclude  that  the  regular  panel — ^the  standing  jury 
— ^for  the  term  shall  be  composed  of  twenty-four  mem- 
bers. 

It  does  not  follow  from  this,  however,  that  the  amount 
ordered  by  the  circuit  court  to  be  paid  by  the  appellee, 
trustee  of  the  jury  fund,  to  the  jurors  in  attendance  at/ 
the  Jessamine  Circuit  Court  at  its  March  term,  1898,  is 
not  to  be  paid  by  the  appellant.  If  jurors  are  sworn, 
and  serve  more  than  one  day,  they  are  entitled  to  pay, 
under  the  express  language  of  the  statutes;  and  there  is 
nothing  in  the  record  before  ,us  to  rebi|t  the  presumption 
the  order  of  the  court  carries  with  it  that  th,e  amount 
due  the  jurors  is  correct.  It  is  not  material  whether  the 
juror,  while  serving,  is  called  a  member  of  the  regular 
panel  or  is  a  bystander.  If  he  serve  under  the  orders'  of  ^ 
the  court,,  he  is  entitled  to  pay. 

Judgment  affirmed. 


Case  112— INDICTMENT  FOR  PERJURY— JtTNB  17. 

Cooper  V.  Commonwealth. 

APPEIAL  FBOM    BOW  AN.  CIRCUIT   COUBT. 

CBiMiNAii  Law — Pkbjuby. — On  the  trial  of  an  indictment  for  pep- 
jury  alleged  to  have  been  committed  by  th^  defendant  In  aa- 
sertlng  his  innocence  upon  a  prefvlous  trial  for  a  misdemeanor. 
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Jils  acquittal  on  the  former  trial  Ib  conclusive  a^inst  the  falsity 
of  such  testimony. 

A.  T.  WOOD  Ain>  R.  BLAIR  fob  the  appellaitt. 

The  evidence  in  this  case  is  insufficient  to  convict  the  appellant 
of  perjury.  The  facts  proven  are  ooneistent  with  hia  Innocence, 
and  certainly  it  can  not  be  said  that  the  falalty  of  his  testimony 
was  established  either  hy  two  witnesses  or  by  one  witness  with 
strong  corroborating  clrcumstand^es.  Com.  v.  Daivls,  92  Ky^ 
461;  State  v.  Massy  86  N.  C,  659. 

(No  brief  on  file  for  appellee). 
JUDGE  BURNAM  delivesed  the  ofiniok  of  the  court. 

The  appellant  and  one,Libbie  Purvis  were  jointly  in- 
dicted in  the  Rowan  Circuit  Court  for  the  offense  of  adul- 
tery. The  trial  under  that  indictment  resulted  in  a  ver- 
dict of  acquittal  for  api>ellant.  The  grand  jury  of  Row- 
an county  thereupon  reported  this  indictment  against 
him  in  which  it  is  charged  that  upon  the  trial  of  appellant 
and  Libbie  Purvis  upon  the  charge  of  adultery  ^Tie  did 
knowingly,  willfully,  and  corruptly  swear  that  he  had  not 
had  carnal  sexuai  intercourse  with  Libbie  Purvis,  when 
same  was  false  and  untrue,  and  was  known  by  him  to  be 
false  and  untrue."  The  trial  under  this  indictment  result- 
ed in  a  verdict  of  guilty,  and  a  judgment  sentencing  appel- 
lant to  confinement  in  the  penitentiary,  which  we  are  ask- 
ed upon  this  appeal  to  reverse. 

The  principal  question  to  be  considered  is  the  effect 
which  is  to  be  given  to  the  indictment,  trial,  verdict  and 
judgment  of  acquittal  of  appellant  under  the  indictment 
for  adultery,  as  it  is  manifest  that  appellant  can  not  be 
guilty  in  this  case  if  he  was  innocent  of  the  charge  contain- 
ed in  the  indictment. 

His  guilt  or  innocence  of  the  offense  of  hav- 
ing had  •  carnal  sexual  intercourse  with  Libbie 
Purvis  was  the  exact  question  which  was  tried  in  the  first 
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proceeding,  and  as  a  result  of  that  trial  the  defendant  was 
found  not  guilty.  In  order  to  convict  him  in  this  case,  it 
was  necessiary  for  the  jury  to  believe  that  he  was  guilty  of 
the  identical  offense  for  which  he  had  been  tried  and  ac- 
quitted under  the  other  indictment,  as  it  is  evident  that,  if 
he  was  innocent  of  having  had  carnal  sexual  intercourse 
with  Libbie  Purvis,  he  was  not  guilty  of  false  swearing 
when  he  stated  that  he  had  not  had  such  intercourse  with 
her.  We  therefore  have,  as  a  result  of  the  trial  of  appel- 
lant under  these  two  indictments,  a  verdict  and  judgment 
finding  him  not  guilty  of  the  offense  of  having  had  carnal 
sexual  intercourse  with  Libbie  Purvis,  and  in  the  second 
case  a  verdict  and  judgment  finding  him  guilty  of  false 
swearing  when  he  testified  that  he  had  not  had  such  inter- 
course with  her;  in  othej*  words,  the  first  jury  found  him  in- 
nocent of  the  misdemeanor  with  which  he  was  charged,  and 
the  second  jury  found  him  guilty  of  a  felony  because  he  tes- 
tified that  he  was  not  guilty  of  such  misdemeanor.  It  cer- 
tainly was  never  intended  that  the  enginery  of  the  law 
should  be  used  to  accomplish  such  inconsistent  results.  It 
appears  to  us  from  the  conflicting  character  of  the  testi- 
mony in  the  case  upon  the  question  of  defendant's  guilt  or 
innocence  that  a  verdict  of  the  jury  might  have  been  up- 
held in  the  first  case  whether  it  found  one  way  or  the 
other,  but  certainly  the  finding  of  the  jury  must  be  con- 
clusive ofthe  fact  considered  as  against  the  Common- 
wealth, and  preclude  any  further  prosecution  which  in- 
volves the  ascertainment  of  such  fact. 

A  question  analogous  to  the  one  at  bar  was  considered  in 
the  case  of  Coffey  v.  United  States,  116  U.  S.,  436, 
[6  Sup.  Ct.  437],  the  facts  in  which  case  are  about 
as  follows:  Coffey  wa«  a  .distiller,  and  was  pro- 
ceeded    against     under     a     section     of     the     statute 
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for  defrauding,  or  attempting  to  defraud,  the  United 
States  of  the  tax  on  spirits  distilled  by  him,  and  the  copper 
stills  and  other  distillery  apparatuses  used  by  him  and  the 
distilled  spirits  found  on  his  distillery  premises  were  seized. 
One  section  of  the  statute  provides,  as  a  consequence  of  the 
commission  of  the  prohibited  act,  that  this  certain  property 
should  be  forfeited,  and  that  the  offender  should  be  fined 
and  imprisoned.  Coffey  was  first  proceeded  against  on  the 
criminal  charge,  and  acquitted.  Subsequently  a  proceeding 
to  enforce  the  forfeiture  against  the  res  was  instituted. 
The  defendant  in  the  proceeding  in  reni  relied  upon  his  ac- 
quittal under  the  criminal  charge,  and  Judge  Blatchford,  in 
delivering  the  opinion  of  the  court,  ^aid: 

"Where  an  issue  raised  as  to  the'  existence  of 
the  act  or  fact  denounced  has  been  tried  in  a 
criminal  proceeding  instituted  by  the  United  States, 
and  a  judgment  of  acquittal  has  been  rendered  in 
favor  of  a  particular  person,  that  judgment  is  conclusive  in 
favor  of  such  i)erson  on  the  subsequent  trial  of  a  suit  in 
rem  by  the  United  States,  where,  as  against  him,  the  exist- 
ence of  the  same  act  or  fact  is  the  matter  in  issue,  as  a 
cause  for  the  forfeiture  of  the  property  prosecuted  in  such 
suit  in  rem.  It  is  urged  as  a  reason  for  not  allowing  such 
effect  to  the  judgment  that  the  acquittal  in  the  criminal 
case  may  have  taken  place  because  of  the  rule  requiring 
guilt  to  be  proved  beyond  a  reasonable  doubt,  and  that  on 
the  same  evidence,  on  the  question  of  preponderance  of 
proof,  there  might  be  a  verdict  for  the  United  States  in  the 
suit  in  rem.  Neveirtheless,  the  fact  or  act  has  been  put  ia 
issue,  and  determined  against  the  United  State:  ;  and  all 
that  is  imposed  by  the  statute  as  a  consequence  of  guilt  is 
a  punishment  therefor.  There  could  be  no  new  trial  of  the 
crimnal  priosecution  after  the  acquittal  in  it." 
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And  the  conclusion  reached  in  that  case  is  in  consonance 
with  principles  laid  down  by  the  United  States  Supreme 
Court  in  the  case  of  Gelston  v.  Hoyt,  3  Wheat.,  246. 

In  the  case  of  Rex  v.  Duchess  of  Kingston,  20  HowelJ, 
St.  Tr.  355  and  538,  the  court  held: 

"The  judgment  of  a  court  of.  concurrent  jurisdiction, 
directly  upon  the  point,  is,  as  a  plea,  a  bar,  or,  as 
evidence,  conclusive,  between  the  same  parties,  upon  the 
same  matter,  directly  in  question  in  another  court" 

And  in  the  case  of  United  States  v.  McKee, 
4  Dili,,  128,  [Fed.  Cas.  No.  15,688],  the  defendant  had 
been  convicted  and  punished  under  a  section  of 
the  Revised  Statutes  for  conspiring  with  certain 
distillers  to  defraud  the  United  States  by  unlawfully 
removing  distilled  spirits  without  the  payment  of  taxes 
(hereon.  He  was  afterwards  sued  in  a  civil  action  by  the 
United  States,  under  another  section,  to  recover  a  penalty 
of  double  the  amount  of  the  taxes  lost  by  the  conspiracy 
and  fraud.  The  court  held'  that  the  two  alleged  tranS' 
actions  were  but  one,  and  that  the  suit  for  the  penalty  was 
barred  by  the  judgment  in  the  criminal  case.  The  decision 
was  put  on  the  ground  that  the  defendant  could  not  be 
twice  punished  for  the  same  crime,  and  that  the  former  con- 
viction and  judgment  were  ^  bar  to  the  stit  for  the  penalty. 

And  Judge  Van  Fleet,  in  his  Treatise  on  the  Law  of 
Former  Adjudication  (page  1242,  sec.  G2S),  says; 

"If  there  is  a  contest  between  the  State  and  the  de- 
fendant in  a  criminal  case  over  an  issue,  I  know  of  no 
reason  why  it  is  not  res  fudicata  in  another  criminal  case;" 
citing  a  number  of  American  decisions  in,  support  of  the 
text. 

Appellant  in  this  case  had  already  been  tried 
and    acquitted    of    the    offense    of    having    had   carnal 

[58] 
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sexual  intercourse  with  Libbie  Purvis,  and  the 
judgment  in  that  case  is  res  judicata  against  the 
Commonwealth,  and  he  can  not  again  be  put  on  trial  whore 
the  truth  or  falsity  of  the  charge  in  that  indictment  is  the 
gisit  of  the  question  under  investigation.  It  therefore  fol- 
lows that  appellant  was  entitled  to  a  peremptory  instruc- 
tion to  the  jury  to  find  him  n)ot  guilty. 

For  reasons  indicated,  the  judgment  is  reversed,  and 
the  cause  remanded  for  proceedings  consistent  with  this 
opinion. 
JUDGE  HOBSON  dissents.    JUDGE  PATNTBR  conctjbriko  in  thb 

DISSERT. 

Appellant,  when  indicted  for  adultery  with  Libbie 
Purvis,  secured  an  acquittal  by  swearing  falsely  that 
he  had  not,  had  carnal  intercourse  with  her;  and  being 
indicted  and  convicted  of  false  swearing  in  giving  this 
testimony,  it  is  held  that  because  he  was  acquitted  in 
that  case  he  can  not  be  punished  for  the  crime  thus  com- 
mitted. In  other  words,  it  i»  held'  that  if  the  defendant 
in  a  criminal  ease  will  swear  to  enough  to  secure  an  ac- 
quittal, and  does  in  this  manner  get  a  verdict  in  his  fa- 
vor in  that  case,  he  can  not,  although  clearly  guilty, 
be  punished  for  the  perjury  or  false  swearing  by  means 
of  which  he  defeated  justice.  Such  a  rule  puts  persons 
charged  with  crime,  when  testifying  for  themselves,  on 
a  different  plane  from  other  witnesses  and  offers  an  in- 
centive not  only  to  perjury  on  their  part,  but  to  the  cor- 
ruption of  justice  in  other  ways  tx)  secure  a  verdict  in 
their  favor  which  will  protect  them"  from  punishment 
for  both  the  offense  for  which  they  are  tried  and  the  per- 
jury committed  on  the  trial.  It  is  certainly  anomalous 
to  say  that  if  a  criminal  attempts  by  perjury  to  secure 
an  acquittal  and  fails  in  the  attempt,  he  may  be  punished 
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^\ .     V: 


^but  that  if  he  is  successful,  no  punishment 
Undoubtedly  it  would  sQem  that  there 
:^t,  as  sound  reason  for  punishing  this  grave 
.^vhere  the  ends  of  justice  have  been  thereby  de- 

-ced  as  where  the  effort  to  defeat  justice  has  proved 
abortive. 

In  Freeman  on  Judgments,  sec.  318,  it  is-  said: 

"The  principles  applicable  to  judgments  in  criminal 
eases  are,  in  general,  identical,  so  far  as  the  question 
of  esitoppel  is  involved,  with  the  principles  recognized 
in  civil  cases.  An  acquittal  or  a  coi^viction,  under  an  in- 
dictment for  any  offense,  i»  a  bar  to  any  subsequent  in- 
dictment substantially  like  the  former.  But  in  criminal 
as  in  civil  actions,  it  is  essential  that  the  judgment  be 
on  the  merits,  and  not  tainted  with  fraud.  Thus  going 
into  a  favorable  court,  and  submitting  to  a  conviction, 
in  order  to  escape  a  severe  penalty,  is  no  bar  to  a  hona 
fide  prosecution." 

The  rule  as  to  collateral  attack  on  judgments  in  civil 
casesi  for  fraud  is  thus  stated  in  12  Amer.'&  Eng.  Ency. 
of  Law,  147-s: 

"It  is  a  general  rule  at  common  law  that  parties  and 
privies  to  a  judgment  may  not  impeach  it  collaterally 
for  fraud,  though  it  seems  they  may  prove  that  the  judg- 
ment is  being  fraudulently  used  for  a  different  purpose 
than  that  intended,  or  that  it  \b  based  upon  a  paper 
fraudulently  obtained.  This  rule  has,  however,  been  held 
inapplicable  where  no  appeal  lies  from  the  judgment." 

When  there  is  no  appeal,-  and  no  other  way  to  set  aside 
a  judgment  obtained  by  fraud,  to  hold  it  conclusive  when 
offered  in  bar  of  another  action  is  to  allow  the  wrong- 
doer to  profit  by  his  own  wrong.  Thus,  in  Newcomb's 
Executor's  v.  Newcomb,  13  Bush,  544,  [2&  Am.  Rep.,  222] 


Digitized  by 


Google 


916       KENTUCKY  ^  BEPORTS.  -  [Vol.  106 

Cooper  y.  OommooLwealtli. 

the  defendant  could  not  appeal  from  the  judgment,  move 
for  a  new  trial  or  file  a  petition  to  set  aside,  and  this 
court,  sustaining  her  right  to  treat  the  judgment  as  Toid 
when  offered  in  another  suit  in  bar  of  her  action,  said: 

"Recognizing  the  general  doctrine  that  judgments  of 
courts  of  general  jurisdiction  are  not  the  subject  of  an 
attack  in  a  collateral  proceeding,  it  becomes  necessary 
to  determine  whether  this  rule,  or  the  reason*  upon 
which  it  is  based,  is  to  be  applied  to  the  case  before  ns. 

"The  rule  had  its  origin  from  motives  of  public  policy, 
sustained,  as  Jill  the  authorities  conduce  to  show,  by  the 
additional  reason  that  the  party  aggrieved  has  every  op- 
portunity offered  him  for  redress  if  wrong  has  been  com- 
mitted; he  may  appeal,  move  to  set  aside  the  judgment 
or  for  a  new  trial,  so  long  as  the  court  rendering  the  judg- 
ment has  any  control  over  it.  He  may  also  file  his  pe- 
tition to  review'  the  judgment,  or  a  petition  for  a  new 
.trial.  Such  proceedings  the  policy  of  the  law  requires  he' 
shall  adopt,  and  will  not  permit  collateral  attacks  upon 
such  judgments  when  they  may  be  offered  as  evi- 
dence, or  relied  on  as  the  final  determination  of  the  rights 
of  the  partiesi" 

On  the  same  principle,  foreign  judgments  may  be  avoid- 
ed for  fraud  in  their  obtention,  for  the  reason  that  there 
is  no  other  way  to  correct  the  matter,  and  that  the  ends 
of  justice  require  this.  (Freeman  on  Judgments,  sec. 
591.) 

In  a  criminal  case  the  State  can  not  obtain  a  new  trial 
for  newly-discovered  testimony  after  the  term,  and  if 
the  judgment  bars  a  prosecution  of  the  defendant  for 
his  wilful  perjury,  whereby  he  obtains  it,  there  is  no  rem- 
edy.   The  ends  of  justice  have  not  only  been  defeated, 
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but  the  foundations  of  judicial  proceedings  have  been 
sapped. 

The  rule,  stated  by  Mr.  Freeman  above  that  a  judgment 
rendered  in  an  inferior  court  to  which  the  defendant  vol- 
untarily goes  to  escape  a  severer  penalty  is  not  a  bar 
to  a  subsequent  prosecution  for  the  same  offense,  rests 
on  the  ground  that  he  thus  perpetrates  a  fraud  on  the 
State,  and  has  been  followed  by  this  court  in  Carrington 
T.  The  Commonwealth,  78  Ky.,  83.  The  fraud  in  this  class 
of  cases  is  in  giving  the  court  jurisdiction;  but  certainly 
fraud  of  this  sort  is  less  tolerated  in  the  eye  of  the  law 
than  the  abhorred  crime  of  perjury,  cheating  the  court 
out  of  the  truth,  after  its  jurisdiction  has  lawfully  at- 
tached. 

In  State  v.  Swepson,  79  N.  C,  632,  the  defendant  had, 
by  imposition  on  the  court,  had  a  jury  impaneled  and  a 
formal  verdict  of  not  guilty  entered,  on  the  ground  that 
the  matter  had  been  compromised  vrith  the  State.  This 
was  held  no  bar  to  another  trial  under  the  same  or  an- 
other indictment.    The  court  said: 

"The  State  ought  to  have  some  remedy.  Guilt  can 
not  be  allowed  to  protect  itself  by  fraud  and  corruption, 
or  else  the  tribunals  of  justice  become  dens  of  thieves, 
and  law  as  administered  in  them  is  a  machine  to  punish 
the  weak  and  screen  the  powerful.  .  .  .  There  is  a 
remedy  not  without  precedent  or  authority  for  its  use, 
plain,  and  not  of  infrequent  use,  laid  down  in  the  ele- 
mentary works  on  law,  and  supported  by  the  adjudications 
of  respectable  courts.  This  remedy  is  in  the  court  in 
which  the  trial  was  had,  and  is  independent  of  any  ac- 
tion of  this  court.  It  is  asserted  in  many  text  books 
and  dicta  of  judges  and  supported  by  some  decisions,  that 
a  verdict  of  acquittal  on  an  indictment  for  a  misdemeanor 
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procured  by  the  trick  or  fraud  of  the  defendant,  is  a  nul- 
lity, and  may  be  treated  as  such;  and  the  person  ac- 
quitted by  such  means  uMiy  be  tried  again  for  the  offense 
of  which  he  was  acquitted.  3  Greenl.  Ev.,  sec,  38;  1 
Wharton,  Criminal  Law,  sec.  546;  3  Ibid,  sections  3221- 
3222;  1  Chitty,  Criminal  Law,  657:"     . 

If  the  defendant,  where  his  constitutional  right  not 
to  be  put  tn  jeopardy  a  second  time  for  the  same  offense 
is  not  involved,  may  be  estopped,  by  reason  of  his  own 
fraud  in  procuring  the  judgment,  from  relying  on  the 
plea  of  r€8  adjudioatay  how  much  the  more  should  he  be 
estopped  to  make  this  plea  to  escape  punishment  for  the 
crime  of  perjury  by  means  of  which  he  obtained  the  judg- 
ment. There  is  not  a  shadow  of  doubt  of  appellant** 
guilt  in  the  case  before  us,  and  not  to  punish  him  is  to 
lose  sight  of  the  principles  on  which  the  rule  relied  on 
rests. 

The  opinion  is  based  on  the  ground  that  the  question 
whether  appellant  had  had  sexual  intercourse  with 
Libbie  Purvis  was  litigated  and  determined  on  the  trial 
of  the  indictment  against  him  for  adultery,  and  that  the 
State  is  concluded  by  the  judgment  in  that  case  from 
litigating  with  him  again  this  precise  question  on  a  charge 
of  false  swearing  on  that  trial.  None  of  the  authorities 
cited  by  the  court  sustain  this  conclusion;  nor  is  it  sus- 
tained by  the  principles  on  which  the  doctrine  of  res  ad- 
judicata  rests.  It  rests  after  all  on  public  policy  and 
convenience.  Its  design  is  to  protect  courts  of  justice 
and  secure  for  them  respect.  It  is  court-made  law  and, 
like  other  common  law  principles,  is  not  to  be  stretched 
beyond  its  reason.  The  purpose  of  the  rule  is  to  pro- 
mote the  orderly  administration  of  justice,  not  defeat 
it.     It  rests  on  the  ground  that  the  law  having  provided 
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certain  processes  for  the  correction  of  errors  or  defects 
in  judgments,  the  ends  of  justice  require  that  these 
should  be  followed.    But  it  was  never  intended  to  assail.  ^     ^ 

the  right  of  the  courts  to  protect  the  administration  of 
justice  from  perjury,  a  right  which  all  courts  must  of 
necessity  possess  if  judicial  proceedings  are  not  to  be- 
come a  solemn  farce.  Neither  the  reason,  purpose  nor 
spirit  of  the  rule  permits  its  application  in  such  a  man- 
ner as  to  destroy  respect  for  courts  of  justice  or  ma\e 
them  impotent  to  punish  crime. 

For    these    reasons    I    dissent    from    the    conclusion 
reached  by  the  majority  of  the  court. 

This  dissent  which  was   announced  at  the  time   was,  . 

by  an  oversight,  not  filed  before. 


Case   113— INDICTMENT  FOR  HORSE   STTOAUNO— June  17. 

Gilbert  y.  Commonwealth. 

APPEAL    FBOM    OWEN    CIBCUIT   OOUBT. 

1.  CsiMnrAL  Law — IlfDicrrMENT  fob  Hobse  Stealing — Instbuctions. — 

Upon  the  trial  of  an  in-dictment  for  horse  stealing  it  is  error  to 
Inrstruct  the  jury  .to  convict  if  the  defendant  received  the  horse 
knowing  it  to  have  heen  stolen. 

2.  Same — ^Misconduct  of  the  Comuonwealth's  ArroENEr. — It  was 

misconduct  of  the  Conumonwealth's  Attorney  to  state  t^o  the  Jury 
in  his  argument,  (first),  that  when  a  defendant  was  brought  to 
trial  for  horse  stealing,  he  always  had  an  afDdavit  as  to  what 
two  or  three  mythical  witnesses  would  state  that  nobody  knew, 
although  in  this  case  James  Renfrew  and  William  Hedger  were 
actual  persons;  (second),  that  he  could  if  he  had  the  witnesses 
prove  by  fifteen  or  twenty  as  good  men  as  lived  in  the  New  Liberty 
precinct  that  William  Keefe  and  George  See  were  in  the  neigh- 
^rhood  until  11  o'clock  that  Saturday  nl^t  and  that  he  could 
prove  a  perfect  alibi  for  William  Keefe  and  George  See;   (third), 
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that  when  J.  L.  Finer  testified  at  the  examining  trial,  thla  de- 
fendant tound  out  that  his  story  to  S.  D.  Duvull,  the  sheriff, 
would  not  work  and  he  changed  it;  (fourth),  that  he  had  here 
somewbere  the  minutes  of  the  examining  court  and  that  the  said 
minutes  would  show  that  J.  L.  Finer  testified  at  the  examining 
court  to  all  that  he  testified  to  in  this  trial/'  when  the  fact  was 
that  J.  L.  Finer  only  testified  before  the  grand  Jury;  and  this 
misconduct  of  the  Commonwealth's  Attorney  was  not  cured  by 
the  court  stating  to  the  jury  "you  will  consider  only  the  proof 
before  you."  ■     - 

d.  Evidence. — Defendants  Jointly  indicted  with  the  appellant  and 
to  w<hom  a  separate  trial  had  been  awarded »  were  competent 
witnesses  against  the  appellant. 

4.  Obiminal  Law — Instructions  as  to  Accomplices. — The  court 
should  have  instructed  the  Jury  that  appeldant  could  not  be  con- 
victed by  the  testimony  oif  Keefe  ajid  See,  since  both  of  them 
were  Jointly  indicted  with  him. 

LINDSAY  &  BOTrirS  fob  the  appellant. 

1.  The  court  erred  in  overruling  the  appellant's  nK>tion  to  set  aside 

the  indictment  herein  because  section  120  of  the  Criminal  Code 
was  not  complied  with,  in  that  the  name  of  John  Lonecker,  a 
witness  who  was  examined  by  the  grand  Jury  which  found  and 
returned  the  indictment  heirein,  was  not  written  at  the  foot  of  or 
on  the  indictment  herein.  Criminal  Code,  sec.  120;  Sutton  v. 
Com.,  17  Ky.  Law  Rep.,  1&6. 

2,  The  court  erred  in  overruling  the  demurrer  of  the  appellant  to 

the  indictment  herein  for  the  following  reasons,  viz.: 

(a)  The  indictment  charges  that  this  appellant  with  others, 
Wm.  Keefe  and  George  See  did  in  Owen  County  "feloniously 
•confederate,  conspire  and  agree  together  to  take,  steal  and  carry 
a^vay  from  the  possession  of  Noah  May,  the  owner;  one  bay  horse 
albout  four  years  old,  of  the  value  of  $50.00,"  but  fails  to  charge 
that  which  was  by  the  parties  charged  to  he  done  was  done  In 
the  county  or  circu-lt  in  which  the  indictment  charges  the  con- 
spiracy, or  confederation,  or  agreement  was  done,  or  had,  or 
made;  that  is  to  say,  that  the  indictment  while  alleging  the 
county  and  circuit  in  which  the  conspiracy  was  made  does  not 
aJ-lege  the  county  or  circuit  in  which  any  acta  were  done  In  pur- 
suance to  the  conspiracy,  confederation  or  agreement. 

(b)  The  Indictment  does  not  lay  the  venue  of  the  offense 
charged  in  the  indictment 

(c)  In  view  of  the  instruction  given  by  the  court  to  the  Jury 
in  and  upon  the  trial  of  the  appellant  the  indictment  Is  fktally 
defective  in  that  it  does  not  hy  the  most  remote  inference  at- 
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tempt  even  to  join  with  the  offense  as  prescribed  or  denounced 
by  section  1195,  Kentucky  Statutes,  ,the  offense  denounced  or  pre- 
scribed iby  section  1199  of, pie  Kentucky  Statutes.  Criminal 
Code,  sec.  124;  Ky.  Stats.,  sees.  1195,  1199. 

3.  The  court  erred  In  overruling  the  motion  of  appellant  for  a  con- 

tinuance of  this  case  on  account  of  the  absence  of  the  witnesses 
James  Renfrow,  Wm.  Hedger  and  Wm.  Hearne,  especially  so 
when  the  exceptions  to  the  Commonwealth's  Attorney's  remarks 
in  regard  to  the  affidavit  to  the  jury  as  shown  by  the  bill  of  ex- 
ceptions are  considered. 

4.  The  court  erred  in  overruling  appellant's  motion  for  a  peremp- 

tory 'Instruction. 
6.  The  court  erred  in  permitting  the  witnesses  Wm.  Keefe  and 
George  See,  or  eitber  of  them,  to  testify  against  this  appellant, 
each  and  both  being  charged  and  jointly  indicted  with  this  ap- 
pellant Crlm.  Code,  sees.  223,  ^32,  234;  Kidwell  v.  Com.,  97 
Ky.,  -538;  Thompson  v.  Com.,  16  Ky.  Law  Rep.,  1&8. 

6.  The  court  not  only  erred  In  permitting  witnesses  Wm.  Keefe  and 

George  See  to  testify,  but  did  commit  a  greater  error  by  saying 
to  them  and  each  of  .them  in  the  presence  and  hearing  of  the 
jury  that  they  and  each  of  them  need  not  answer  any  question 
which  would  criminate  them  or  either  of  them. 

7.  The  court  erred  in  permitting  ^he  witnesses  Wm.  Keefe  and  George 

See  to  answer,  and  the  Commonwealth,  by  her  attorney,  to  pro- 
pound to  them  and  each  of  them  the  questions  and  answers  as 
shown  by  the  bill  Of  exceptions. 

8.  The  instructions  Nos.  1,  2  and  3  given  to  the  jury  as  the  whole 

law  of  the  case  are  not  in  fact  the  whole  law  of  the  case,  but 
they  contain  very  little  of  the  law  which  should  govern  this 
case  and  are  not  only  misleading,  but  are  in  the  very  teeth  of 
the  law.    Ky.  Stats,,  sees.  1195,  1199. 

9.  The  statements  of  the  attorney  for  the  Commonwealth  made  to 

the  jury  In  his  closing  argument  were  without  foundatlop  In 
fact,  supported  by  no  proof,  were  very  hurtful  to  this  appellant 
and  did  much  to  prevent  a  fa^r  and  impartial  trial. 

10.  The  newly  discovered  evidence  shown  by  the  affidavit  of  Noah 
May,  the  owner  of  the  horse  which  was  by  the  Indictment  alleged 
to  have  been  stolen  is  of  itself  sufficient  to  authorize  a  reversal 
of  this  case.    Massle  v.  Com.,  16  Ky.  Law  Rep.,  790. 

11.  The  verdict  an-d  judgment  both  an-d  each  are  not  only  not  sup- 
ported by,  but  are  palpably  against  the  evidence. 

W.   S.  TAYLOR,  ATTORNEY-GHNBRAL.   and  M.   H.  THATCHER 

FOR  APPfXLEE. 

Counsel  discussed  seriatim  the  propositions  of  law  urged  £or 
reversal  and  cited  to  the  tenth  point.    Crim.  Code,  sec.  281. 
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JUDGE  GUFFY  delivered  the  opinion  of  the  coubt. 

Tliis  appeal  is  prosecuted  from  a  judgment  of  the  Owen 
Circuit  rendered  upon  a  verdict  against  the  appellant 
upon  an  indictment  charging  him  and  others  with  the 
offense  of  horse-stealing.  Numerous  grounds  were  filed 
in  support  of  the  motion  for  a  new  trial,  and  the  same 
having  been  overruled,  appellant  asks  a  reversal  on  ac- 
count of  various  errors  of  the  trial  court. 

We  deem  it  unnecessary  to  notice  in  detail  the  several 
reasons  assigned  for  reversal. 

Appellant  complains  of  Instruction  Ko.  1  given  by  the 
trial  court.  The  instruction  is  not  as  clear  as  should 
have  been.  It  is  open  to  the  construction  that  it  author- 
ized the  jury  to  convict  if  appellant  received  the  horse 
knowing  it  to  have  been  stolen. 

Appellant  was  not  accused  of  this  olBfense,  and  the 
jury  was  not  authorized  to  find  him  guilty  of  the  offense 
charged  unless  he  stole  the  horse  either  by -himself  or 
in  company  with  others,  and  the  instruction  should  have 
so  told  the  jury. 

Appellant  had  moved  for  a  continuance  on  account  of 
the  absence  of  several  witnesses,  which  motion  was  over- 
ruled; but  his  affidavit  was  allowed  to  be  read  as  the 
deposition  of  the  witnesses. 

It  appears  that  during  the  argument  of  the  Common- 
wealth's Attorney,  in  closilig  the  case  to  the  jury,  the 
following  occurred:  He  said  to  the  jury:  "When  a  de- 
fendant was  brought  to  trial  for  horse-stealing  they  al- 
ways had  an  affidavit  as  to  what  two  or  three  mythical 
witnesses  would  state  that  nobody  knew,  [the  defendant 
objected,  and  the  Commonwealth's  Attorney  then  added,] 
although  in  this  case  James  Renfrow  and  William  Hedges 
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are  actually  persons."  To  all  of  which  defendant  at  the 
time  excepted  and  still  excepts. 

The  Commonwealth's  Attorney,  in  the  same  argument, 
stated  to  the  jury  as  follows:  "I  could  if  I  had  thought 
it  necessary  prore  by  fifteen  op  twenty  as  good  men 
as  live  in  i  New  Liberty  precinct  that  Wm.  Keefe  and 
George  See  were  in  New  Liberty  until  eleven  o'clock  that 
Saturday  night,  and  could  prove  a  perfect  alibi  for  Wm. 
Keefe  and  Geo.  See." 

"The  defendant  objected,  and  'the  court  said  to  the 
jury  that  you  are  to  consider ,  only  the  proof  before  you, 
to  all  of  which  the  defendant  at  the  time  objected  and 
excepted   and  still   excepts." 

The  Commonwealth's  Attorney,  in  the  same  argument, 
stated  as  follows:  .  "That  when  J.  L.  Piner  testified  at 
the  examining  trial  this  defendant  found  out  that  his 
story  to  S.  D.  Duvall,  the  sheriff,  would  not  work, 
he  changed  it." 

"The  defendant  objected,  and  the  court  said:  ^You  will 
consider  only  the  proof  before  you.'  To  all  of  which  the 
defendant  at  the  time  objected  and  excepted  and  still 
excepts." 

The  Commonwealth's  Attorney  stated  to  the  jury  in 
the  same  argument  as  follows:  "I  have  here  soipe where 
the  minutes  of  the  examining  court,  and  that  the  said 
minutes  will  show  that  J.  L.  Piner  testified  at  the  exam- 
ining court  to  all  that  he  testified  to  in  this  trial;"  when 
the  fact  was,  and  is,  that  J.  L.  Piner  only  testified  be- 
fore the  Grand  Jury.  The  Commonwealth  said:  "Per- 
haps that  is  so,  but  I  saw  it  somewhere  in  the  record." 

"The  defendant  objected,  and  the  court  said  to  the  jury: 
'You  will  consider  the  proof  before  you.' '' 

Under  the  evidence  in  this  case  and  the  circumstances 
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surrounding  the  trial,  the  remarks  and  statements  of  the 
attorney  for  the  Commonwealth  were  almost  certain  to 
be  very  prejudicial  to  the  appellant  and  ought  not  to  hare 
been  made.  The  ruling  of  the  court  in  respect  thereto 
could  not 'prevent  the  injury  to  the  defendant"  naturally 
resulting  from  the  statements  complained  of.    . 

It  is  earnestly  insisted  for  appellant  that  Keefe  and 
See,  who  were  jointly  indicted  with  appellant,  and  to  whom 
a  separate  trial  had  been  awarded,  were  not  competent 
witnesses  against  appellant.  It  is  true  that  in  Edgerton 
V.  Commonwealth,  7  Bush,  143,  this  court  held  that  a 
party  jointly  indicted  with  another  could  net  be  allowed 
to  testify  for  the  Commonwealth,  but  that,  decision  was 
placed  upon  the  ground  that  such  person  could  not  tes- 
tify for  the  defendant.  But  that  decision  was  rendered 
before  the  enactment  'of  the  law  allowing  the  defendants 
in  criminal  cases  to  testify  in  their  own  behalf  and  in 
behalf  of  each  other.  The  law  now  permits  defendants 
in  all  cases  to  testify  in  behalf  of  themselves  and  for  each 
other.  It  seems  clear  now  that  such  defendants  may 
testify  for  the  Commonwealth  if  they  are  willing  to  do 
so.  The  testimony  of  Keefe  and  See  was  competent  so 
far  as  it  conduced  to  ahow  the  guilt  of  the  appellant,  bat 
no  further. 

The  court,  however,  should  have  instructed  the  jury 
that  appellant  could  not  be  convicted  alone  upon  the 
testimony  of  Keefe  and  See,  both  of  them  being  charged 
with  the  same  crime,  and  in  la-w  at  that  time  should  have 
been  treated  as  accomplices. 

For  the  reason  indicated  the  judgment  is  reversed  and 
cause  remanded  with  directions  to  award  appellant  a 
new  trial,  and  for  proceedings  consistent  herewith. 
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ACTIONS— 

Action  Under  Section  4,  Kisntucky  Statutes. — ^Under  section  4  of  the 
Kentu'cky  Statutes,  an  iron  bar  is  a  deadly  weapon.  Morehead's 
Admx.  V.  Blttner,  &c , 523 

ADVERSE  POaSBSSION— 

1.  As  long  as  the  vendee  looks  to  his  vendor  for  a  title,  his  posses- 

sion is  noit  adverse  to  the  vendt)r,  and  he  can  not  avail  himself 
of  such  possession  to  prove  his  title.  Creech,  &c.,  v.  Abner, 
&c 239 

2.  Same — Evidence. — In  an  action  to  foreclose  a  mortgage  against  a 

defendant  wthose  title  is  by  adverse  possession,  evidence  that  the 
defendant  held  under  a  title  bond  from  his  vendor  and  claimed 
the  land  as  owner  'is  Incompetenit  to  establish  a  title  by  adverse 
possession.    Idem '. 239 

APPEALS—  , 

1.  Adjustment  of  Equities  Arising  by  Balancing  ^E^rrors. — ^An  error 

of  $200  In  the  claim  of  the  assignee  against  the  assignor  for 
rent  of  the  assigned  premises  will  be  paid  to  the  assignor  out  of 
the  reduction  in  the  allowances  to  the  assignee  and  his  attorney. 
MoNamara,  Assignee,  Ac.,  v.  Schwaniger 1 

2.  Parties. — ^The  error  complained  of  that  the  value  oC  the  potential 

right  of  dower  of  the  assignor's  wife  was  not  estimated  and  paid 
to  her  Willi  not  be  considered,  she  not  be4ng  a  party  to  the  appeal. 

Idem 1 

3. 'Parties. — It  seems  a  residuary  devisee  may  appeal  from  a  Judg- 
ment partitioning  the  lands  of  his  testator  without  Joining  the 
personal  representatives;  but  whether  go  or  not  the  joinder  of 
the  personal  representative  in  the  appeal  will  cure  the  omission. 
King,  &c;,  V.  Middlesborough-  Town  Lands  Co.,  &c 72 

4.  Act  of  March  14,  1898. — An  appeal  granted  by  the  clerk  of  this 

court  after  the  act  of  March  14,  1898,  went  into  effect,  from  a 
Judgment  rendered  before  the  passage  of  that  act,  is  subject  to 
the  provisions  of  the  act;  and  unless  the  amdunt  exceeds  $200 
exclusive  of  Interest  and  costs,  this  court  has  no  Jurisdiction. 
Hale  V.  Grogan   311 

5.  Same — ^"Exclusive  of  Interest." — ^The  language  of  the  act  "exclus- 

ive of  Interest"  excludes  interest  which  accrued  prior  to  the  ren- 
dition  of  the  Judgment.    Idem 311 

6.  Bill  of  Exceptions. — ^Upon  the  former  appeal  in  this  case  the  bill 

(d25) 
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APPEALS— Continued. 

of  exceptions  was  stricken  from  the* record  because  it  had  not 
been*  filed  in  time.  Upon  the  second  trial  of  the  case  this  bill 
of  exceptions  was  by  consent  read  as  erid^nce.  Upon  this  appeal 
the  certificate  of  the  clerk  shows  that  this  record  together  with 
what  was  copied  on  the  former  appeal  constitutes  a  complete 
transcript  of  all  the  proceedings  in  the  case.  It  is  thereupon 
held  that  the  motion  to  strike  the  bill  of  exceptions  from  the 
transcript  should  be  overruled.    Turner,  Ac,  v.  Johnson 460 

7.  Immaterial  Error.— The  finding  of  the  jury  that  there  has  been  no 
damage  for  breach  of  contract  makes  ^ny  error  in  the  criterion 
of  damage  immaterial.    Taulhee  v.  Moore 749 

ASSIGNMENTS— 

1.  Assignments  for  the  Benefit  of  Creditors — 'Excesepiye  Allowance. — 

Where  the  services  rendered  by  the  assignee  for  the  benefit  of 
creditors  consisted  in  a  sale  of  a  eingle  piece  of  real  estate  and 
thirty  shares  of  ^ock  in  a  building  and  loan  association  in  one 
lot,  an  allowance  of  |275  to  the  assignee  for  his  services  and  of 
$250  to  his  attorney  was  excessive.  A  reduction  of  one  hun- 
dred doUars  in  each  allowance  would  make  the  allowcmce  to 
attorney  and  assighee  reasonable.  McNamara,  Ase'nee*  &c.,  v. 
Schwantger 1 

2.  AppHcation  of  Payments — Made  by  Assignor  Before  Assignmettt.— 

Whefre  a  bank  held  a  mortgage  of  corporate  property  valid  as 
to  other  creditors  to  the  extent  the  corporation  could  legally 
create  a  debt  and  invalid  as  <to  the  excess,  general  payments 
made  by  the  assignor  prior  to  the  assignment  will  be  credited 
on  the  unsecured  indebtedness,  the  entire  claim  being  valid  as 
to  the  assignor  itself.  Bell  &  Coggeshall  Co.,  The,  &c.,  v.  Ken- 
tucky Glass  Works  Co.,  &c 7 

3.  Same. — ^Payments  made  by  the  assignee  after  assignment  in  such 

a  case  will  be  credited  on  the  secured  debt.    Idem 7 

4.  Assignment  for  Benefit  of  Creditors-^Insurance  Policy. — ^Until  a 

policy  of  insurance  haa  been  carried  to  a  point  where  under  the 
terms  of  the  policy  itself  it  has  a  value,  it  does  not  paas  to  an 
assignee  for  the  benefit  of  creditors  under  a  general  clause  em- 
bracing "any  property,  accounts  or  claims  not  herein  mentioned." 
Barbour's  Admr.  v.  Larue's  Ass'nee,  &c 546 

ATTORNEYS— 

Misconduct  of. — -It  was  error,  if  objected  to,  to  permit  counsel  for  the 
plaintiff  to  state  to  the  jury  his  reasons  for  not  bringing  as 
witnesses  the  members  of  the  family  attestirg  a  signature  to 
prove  the  genuineness  of  the  signature.  Cunningham's  Admr., 
V.  Speagle 278 
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BANKS— 

Sending  Money  by  Mail. — It  Is  the  duty  of  a  bank  to  wMch  a  check 
has  been  tiransmitted  by  mail  with  directions  to  send  cash  for 
Bame,'fto  send  the  money  by  registered  and  not  by  ordinary  mail; 
and  when  the  money  is  loot  by  reason  of  such  failure  the  bank  is 
liable.    Clay  City  National  Bank  v.  Conlee 786 

BILLS  AND  NOTES—  ^ 

1.  I^eading — Petition. — In  an  action  by  an  indorsee  on  a  bill  of  ex- 

change it  i&  not  necessary  to  allege  specdflcally  that  the  endorse- 
iment  was  to  the  plalntift.  A  promise  by  the  acceptor  to  pay,  an 
indorsement  by  the  payee  and  that  the  plaiatifl  is  the  owner  and 
holder  thereof  is  sufficient  because  such  averments  import  a 
promise  by  the  indorser  to  pay.  Lyddane  v.  Owensborb  Banking 
Co : 707 

2.  Same — -Notice  of  Dishonor— rEffect  of  Section  3725,  Kentucky  Stat- 

utes.— Failure  of  the  holder  of  a  bill  of  exchange  to  cause  notice 
of  dishonor  to  be  given  to  a  prior  indorser  doea  not  release  a  sub- 
sequent one  to  whom  such  notice  was  given.  Section  3725,  Ken. 
tucky  Statutes,  did  not  operate  to  repeal  the  common  law  in  this 
regard,  but  merely  to  change  the  method  of  giving  notice  re- 
quired by  the  law  merchant.    Idem 707 

BOND— 

1^  Supersedeas — Damages  On. — In  an  action  on  a  supersedeas  bond 
given  to  stay  a  Judgment  for  the  recovery  of  shares  of  stock  in  a 
manufacturing  coirporation,  the  plaintiff  can  recover  damages  re. 
suiting  (from  a  deterioration  in  the  value  of  the  stock  caused  by 
mismanagement  by  the  directors.    Welch  v.  Welch 406 

2.  Same — Attorney's  Pees. — Attorney's  fees  Incurred  in  prosecuting 

an  appeal  do  not  constitute  an  element  of  damage  in  an  action  on 
the  supersedeas  bond.    Idem ^. 406 

3.  Construction  of. — ^By  the  bond  In  suit,  the  appellee  bound  hdmself 

to  pay  the  appellants  a  reasonaible  and  fair  rent  of  the  property 
during  the  time  the  appellants  were  kept  out  of  its  possession 
and  any  -damages  they  sustained  from  waste  or  injury  to  the 
property  during  the  time.  Under  this  covenant  the  appellants 
were  entitled  to  recover  first,  the  reasonable  rental,  and  second, 
the  waste  committed  while  appellee  ren»ined  in  possession.  Tur- 
ner, &c.,  V.  Johnson  *. 460 

4.  County  Levy-^Liability  of  Surety  on  General  Official  Bond. — The 

sureties  in  a  sherifTs  official  bond  are  liable  for  the  county  levy 
collected  by  him  and  not  paid  over.  (Howard,  Sheriff,  v.  Com., 
105  Ky.,  604.)     Pulaski  County  v.  Watson,  Sheriff 500 
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BUILDING  AND  LOAN  ASSOCIATIONS— 
See  Usury,  1. 

1.  Building   knd   Loan   Associations— ^Liquidation— Rights   of  With- 

drawing  Members.  In  the  liquidation  of  the  affairs  of  an  insol- 
vent building  and  loan  association  members  who  have  given 
notice  of  withdrawing  more  than  thirty  days  before  the  assign- 
ment are  not  entitled  to  priority  in  the  distribution  of  assets. 
By-laws  declaring  the  rights  of  withdrawing  members  and  sec- 
tion 860  of  the  Kentucky  Statutes  are  limited  in  their  appH- 
catton  to  going  concerns.  Reddick,  Ac.,  v.  The  United  States 
Bldg.  &  Loan  Ass'n'fi  Ass'nee  • 94 

2.  <Same — Jurisdiction  to  Foreclose  Mortgage. — In  an  action  to  liquid. 

ate  the  affairs  of  an  insoHvent  building  and  loan  association  the 
court  has  no  jurisd lotion  to  foreclose  a  mortgage  on  land  situ- 
ated in  another  county.    Idem 94 

3.  'Same — Settlement   with    Borrowing   Members. — In   settling   with 

borrowing  members  of  an  insolvent  building  and  loan  associa- 
tion, the  borrower  is  to  be  charged  with  the  amount  of  his  loan 
and  legal  initer^st  and  credited  by  his  payments  of  premium  and 
interest  on  a  partial  payment  basis,  and  where  the  value  of  his 
stock  is  £(hown  ^y  him  with  reasonable  certainty,  he  shoald 
be  credited  with  that  also.    Idem 94 

4.  Same — Expense  of  Operating. — ^A  member  of  a  going  building  and 

loan  association  is  not  chargeable  with  his  proportionate  share 
of  the  expense  of  carrying  on  the  business,  the  profits  of  the  in. 
vestment  being  set  off  against  the  expense  of  operating;  and  the 
date  of  his  ceasing  to  pay  is  a  starting  point  for  a  new  prin- 
cipal upon  which  interest  is  to  be  computed,  without  any  charge 
of  expense.    The  Safety  Bldg.  ft  Loan  Co.  v.  Ecklar 115 

5.  Same — Expenses. — Where  a  going  building  and  loan  association, 

in  a  contest  for  the  enforcement  of  a  borrowing  member's  mort- 
gage, makes  it  appear  with  reasonable  certainty  that  the  profits 
or  dividends  distributable  to  a  borrowing  member's  stock  are  not 
sufficient  to  cover  his  proportionate  share  of  expenses,  and  losses 
in  running  the  business,  it  may  recover  of  such  borrower  his 
proportion  of  such  expenses  and  losses;  but  in  estimating  such 
losses  it  must  appear  that  they  do  not  Include  losses  incurred  In 
having  to  repay  usury  to  Its  borrowing  members.  Pe<^les' 
Safety  &  Bldg.  Ass'ti  v.  Denton  186 

6.  Same — ^Liquidation — Common  and  Preferred  Stock. — In  the  liquid- 

ation or  the  affairs  of  an  insolvent  building  and  loan  associa- 
tion the  preferred  stock  is  not  entitled  to  preference  bver  the 
common  stock  in  the  distribution  of  assets  in  the  absence  of  an 
express  provision  of  the  charter  to  that  effect,  the  preference 
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BUILDING  AND  LOAN  ASSOCIATIONS— Continued. 

being  limited  to  dividends  alone  in  a  going  concern.  Sumrall, 
&€.,  V.  Commercial  Bldg.  Trust's  Ass'nee  26a 

7.  Same — ^Withdrawing  Stockholders  Not  Creditors. — In  the  liquids^ 
tion  of  the  affairs  of  an  insolvent  building  and  loan  association^ 
the  holder  of  paid-up  stock  who  has  given  notice  of  withdrawal 
prior  to  the  assignment  will  not  be  entitled*  to  preference  over 
the  holders  of  installment  stock.  Forwood  v.  Bubank,  Ass'nee, 
&c 291 

CLAIMS  AGAINST  THE  STATE— 
See  Judgments,  2. 

COMMON  LAW— 

1.  Conflict  of  Laws — Common  Law  Presumed. — In  the  absenxie  of  al- 

legation and  proof  the  common  la/w  will  be  presumed  to  be  in 
•force  in  New  York.  Bank  of  Commerce  of  Bufte,lo,  N.  Y.,  v, 
Windmuller,   &c 395 

2.  Same — ^Preferences  Valid  at  Common  Law. — ^A  transfer  of  prop- 

erty by  an  insolvent  debtor  in  New  York  to  a  creditor  in  that 
State  with  the  intent  to  prefer  will  be  held  valid  in  the  absence 
of  allegation  and  proof  that  the  common  law  has  been  changed 
in  that  regard.    Idem 395 

COMMONWEALTH'S  ATTORNEY— 

1.  Duty.  of. — The  Commonwealth's  Attorney  is  a  quasi  Judicial  officer 

and  should  aid  the  court  in  keeping  from  the  jury  all  testimony 
which  the  court  has  ruled  to  be  incompetent  He  should  present 
the  Commonwealth's  case  fairly  and  should  not  press  upon  the 
jury  any  deductions  from  the  evidence  which  are  not  strictly 
legitimate.  His  object,  like  that  of  the  court,  should  be  simply 
Justice.    Baker  v.  Com '212 

2.  Same. — It  was  misconduct  of  the  Commonwealth's  Attorney  to 

state  to  the  jury  in  his  argumenit  (first),  that  when  a  defend- 
ant was  brought  to  trial  for  horse  stealing,  he  always  had  an  affi- 
davit as  to  what  two  or  three  mythical  witnesses  would  state 
that  nobody  knew,  although  in  this  case  James  Renfrew  an<d 
William  Hedger  were  actual  persons;  (second),  that  he  could.  If 
he  had  the  witnesses,  prove  by  fifteen  or  twenty  as  good  men  as 
lived  in  the  Newt  Liberty  precinct,  that  William  Keefe  anct 
George  See  were  in  the  neighborhood  until  11  o'clock  that  Sat- 
urday night  and  that  he  could  prove  a  perfect  alibi  for  William 
Keefe  and  George  See;  (third),  that  when  J.  L.  Piner  testified 
at  the  examining  trial,  this  defendant  found  out  that  this  story 
to  S.  D.  Duvall,  the  sheriff,  would  not  work,  and  he  changed  it; 
(fourth),  that  he  had  here  somewhere  the  minutes  of  the  ex- 
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COMMONWEALTH  ATTORNBY— Continued. 

amlning  trial  and  that  the  said  minutes  would  show  that  J.  L. 
Finer  testified  to  in  this  trial,"  when  the  fact  was  that  J.  L.  Finer 
only  testified  before,  the  grand  jury;  and  this  misconduct  of  the 
Commonwealth's  Attorney  was  not  cured  by  the  court  stating 
to  the  Jury  "You  will  consider  only  the  proof  before  you." 
Gilbert  v.  Com 919 

CONFLICT  OF  LAWS— 

Law  Off  Forum  Construing  Bond. — In  the  absence  of  allegation  and 
proof  that  under  the  laws  of  Missouil^  where  the  bond  was  exe- 
cuted, a  different  effect  is  to  be  given  to  it  from  .that  under  the 
laws  of  Kentucky,  the  presumption  will  be  indulged  that  the 
law  of  the  place  of  the  contract  is  the  same  as  the.  law  of  the 
forum.    Turner  y.  Johnson  460 

CONSFIRACY— 

See  Insurance,  9. 

CONSTITUTIONAL  LAW— 

See  Navigable  Streaons,   2. 

1.  Due  Frocess  of  Law. — ^A  notice  posted  at  the  court  house  door  for 

five  days  to  the  unknown  owners  of  impounded  stock,  followed 
by  five  days'  advertisement  of  .the  sale  of  same,  describing  the 
stock,  is  "due  process  of  law"  and  a  sale  pursuant  to  such  notice 
and  advertisement  Is  valid.    Armstrong  v.  Brown,  &c 81 

2.  Municipal  Ordinance  Imposing  License  Fee. — Under  sections  174 

and  181  of  the  Constitution,  section  3011  of  the  Kentucky  Stat- 
utes, conferring  authority  upon  cities  of  the  first  class^  to  require 
casualty  and  indemnity  companies  to  pay  into  the  sinking  fund 
not  less  than  two  dollars  nor  more  than  three  dollars  on  every 
one  hundred  dollars  of  premiums  received  on  business  during  the 
previous  year,  is  a  valid  exercise  of  power;  and  an  ordinance 
enacted  pursuant  to  such  section  of  the  Statutes  Is  valid.  Fidel- 
ity &  Casualty  Co.  v.  City  of  Louisville,  Ac 207 

3.  Same — Vested  Rights — No  complaint  from  Farties  not  Affected. — 

A  municipality  will  not  be  heard  to  complain  of  the  Invalidity  of 
an  act  taxing  Its  waterworks  franchise  on  the  ground  that  it 
divests  vested  rights  of  the  holders  of  city  bonds.  City  of  New- 
port &c.  V.  Com 434 

4.  Long  and  Short  Haul — Competition  at  Terminus  of  Long  Haul. — 

Competition  at  the  terminus  of  the  long  haul  does  not  pre- 
vent the  carriage  from  'being  "under  substantially  similar  cir- 
cumstances and  conditions"  within  the  meaning  of  that  language 
in  section  218  of  the  Constitution.     (The  principles  of  the  case 
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CONSTITUTIONAL  LAW— Continued. 

L.  &  N.  R.  R.  Co.  V.  Com.,  reported  in  104  Ky..  226,  re-afflrmed.) 
Louisville  &  Nashville  R.  R.  Co.  v.  Com 633 

5.  Effect  of  Section  163. — Section  163  of  the  Constitution  does  not 

confer  a  right  upon  a  'telephone  company  to  use  the  streets  of  a 
municipality  for  telephone  purposes  veithout  municipal  consent, 
unless  (1)  the  right  existed  by  charter  antecedently  and  (2)  that 
work  had  been  begun  thereunder  in  good^  faith.  Neither  condi- 
tion existed  in  this  case.  E.  Tenn.  Tel.  Co.,  &c.,  v.  City  of  Rus- 
sellville    : ,. .  .667 

6.  Special  Resolution  Authorizing  Suit  Against  the  Commonwealth. 

— A  joint  resolution  authorizing  named  persons  to  sue  the  Com- 
monwealth on  certain  claims  In  the  Franklin  Circuit  Court  is 
not  a  violation  either  of  (1)  section  231  of  the  Constitution  or 
(2)  section  59,  inhibiting  special  legislation  where  a  general 
law  can  be  made  applicable.  Such  a  resolution  is  not  a  "law" 
within  the  meaning  of  either  section.    Com.  v.  Haly,  Ac 716 

7.  Parole  Act. — The  aot  of  May  2,  1888,  conferring  on  the  Commis- 

sioners of  the  Sinking  Fund  the  pow*er,  under  certain  conditions, 
to  parole  convicts,  is  not  unconstitutional  either  (1)  as  an  in- 
fringement of  executive  prerogative,  or  (2)  as  a  violation  of 
the  constitutional  requirement  that  convicts  shall  be  confined 
within  the  walls  of  the  penitentiaries.    George,  &c„  y.  Lillard, 

Warden    819 

S.  Habitual  Criminals  Act. — The  statute  prescribing  a  life  sentence 
for  a  third  conviction  of  felony  is  not  unconstitutional.  Hall  v. 
Com.    8d4 

CONTRACTS— 

See  Evidence,  7,  8;  Damages, -8. 

1.  Evidence  to  Explain  Latent  Ambiguity. — In  an  action  on  a  con- 
tract whereby  one  building  and  loan  association  assumed  the 
contracts  entered  Into  by  another  such  association,  in  a  suit  by 
a  stockholder  of  the  corporation  making  the  assignment  against 
the  corporation  assuming  the  liability,,  it  is  competent  for 
the  defendant  to  allege  and  prove  facts  tending  to  explain  a 
latent  ambiguity  in  the  contract  between  thfl  two  associations. 
Kentucky  Citizens  Bldg.  &  Loan  Ass'n  v.  Lawrence,  Ac 88 

?.  Same — ^Mistake  in  Reducing  Contract  to  Writing. — ^Where  the  true 
intention  of  the  parties  to  e.  contract  is  not  expressed  by  a  writ- 
ing to  which  the  contract  is  reduced,  It  is  competent  for  the  par- 
«  ties  to  allege  and  prove  that  the  real  contract  between  the  par- 
ties by  the  mistake  of  the  draughtsman  had  not  been  reduced 
to  writing,  and  it  is  immaterial  whether  this  mistake  was  due 
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CONTRACTS— CJontinued. 

to  a  misapprehension  as  to  the  effect  of  the  words  used  or  a  mis- 
take in  another  respect    Idem 88 

3.  Public  Policy — ^Agreement  for  Attorney's  Fee. — ^A  stipulation  in 

a  mortgage  to  a  trustee  to  secure  bondholders  for  a  reasonable 
attorney's  fee  to  the  trustee  and  compensa4;ion  to  the  trustee, 
if  the  lien  should  be  enforced,  is  against  public  policy  and  Toid. 
Kentucky  Trust  Co.,  Trustee,  v.  Third  National  Bank  of  Louis- 
ville,  ftc 232 

4.  Mutuality. — ^A  contract  to  employ  plaintifC  so  long  as  defendant 

was  engaged  in  the  saw-mill  -business  on  the  Ohio  river  for  a 
fixed  sum  per  diem  in  consideration  of  plain^ifTa  release  of  dam- 
ages incurred  in  defendant's'  employment,  is  not  void  for  want 

of  mutuality.    Yellow  Poplar  Lumber  Co.  v.  Rule 455 

%,  Same — Indefinite  Time. — Nor  is  such  a  contract  subject  to  term- 
ination at  the  will  of  the  defendant  for  indeflnitenees.  Idem.. 455 

6.  Statute  of  Frauds. — Such  a  contract  being  possible  of  performance 

within  a  year  is  not  within  the  statute  of  frauds.  Idem 455 

7.  Against  Public  Policy — ^Unlicensed  iStallion. — ^The  owner  of  an  un- 

licensed stallion  may  not  maintain  an  action  for  the  service  of 
such  stallion.    Smith  v.  Robertson,  Ac 472 

8.  Same — Forfeitures — ^Waiver. — ^The  right  reserved  by  appellee,  one 

of  the"  parties  to  a  contract,  to  retain  as  a  forfeiture  a  reserved 
percentage  of  the  contract  price  for  services  to  be  rendered  In 
cutting  anxi  hauling  timber  to  its  mill  will  be  treated  as  waived 
by  its  acceptance  of  appellant's  services  under  the  contract  after 
its  breaoh  and  by  its  urging  appellants  to  go  on  with  their  com- 
pliance with  'the  contract.  Howard,  Ac.,  v.  The  Thompson  Lum- 
ber Co : 566 

9.  Sales  of  Personal  Property — Contract  iby  Correspondence. — To  an 

inquiry  by  letter  'by  the  appellee  addressed  to  the  appellant  for 
the  lowest  price  of  ten  car  loads  of  Mason  jars  complete  with 
caps,  with  terms,  the  appellant  replied,  fixing  the  price  for 
immediate  acceptance  and  shipment  not  later  than  May  15th. 
To  this  letter  the  appellee  responded  by  telegram,  accepting 
the  offer  and  referring  to  specifications  mailed.  Held,  the  cor- 
respondence made  a  complete  contract,  and,  appellant's  refusal 
to  furnish  the  articles  rendered  It  liable  for  damages.  Pair- 
mount  Glass  Works  v.  Crun den-Martin  Woodenware  Co 659 

10.  Contribution  to  Bridge  Rental— Damages  for  Breach. — Appellee 

and  other  railroad  companies  entered  Into  an  agreement  with 
appellant  to  contribute  in  proportion  to  the  business  done,  'a 
rental  which  would  cover  appellant's  fixed  charges  and  create 
a  sinking  fund  to  pay  appellant's  bonded  indebtedness,  with  the 
further  provision  that  the  rental  should  be  reduced  in  proper- 
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tion  to  the  increase  of  the  sinking  fund  and  the  contribution 
which  other  roads  might  make  to  the  aggregate  rental.  The 
other  participating  roads  received  rebates  on  rentals  paid  but 
the  appellee  did  not.  In  an  action  against  the  appellant  to  re- 
cover overcharges  on  rentals,  it  is  held  that  plaintifT  is  en- 
titled to  a  judgment  for  an  amount  of  its  overcharges  estimated 
on  the  itraffic  basis;  and  that  it  was  no  defense  to  the  action  that 
ihe  traffic  reports  which  the  appellee  covenanted  to  make  were 
made  by  its  connecting  lines  and* not  by  appellee  itself.  Louis^ 
ville  Bridge  Co.  v.  Louisnrille  A  Nashville  R.  R.  Co 674 

11.  Same. — Plaintiff,  In  an  action  for  breach  of  contract,  is  not  pre- 
eluded  from  recovery  by  failing  to  comply  with  a  ati-pulation  in- 
serted for  its  own  benefit  and  in  which  the  other  contracting 
parties  have  no  interest    Idem 674 

12.  Rescission — ^Breach  of  Warranty.— -A  written  contract  is  pre- 
sumed to  embrace  the  entire  agreement  between  the  parties  and 
in  the  a:bsence  of  proof  of  fraud  committed  by  one  of  the  parties 
before  or  at  the  time  of  the  execution  of  the  contract  the  other 
party  is  not  <enititled  either  to  (1)  a  rescission  on  that  ground, 
or  (2)  to  damages  for  breach  of  warranty.  Worland  v.  Se- 
crest    711 

is.  Venue — ^Action  Under  Contract  for  Timber. — ^An  action  to  re- 
cover the  contract  price  for  timber  cut  and  hauled,  may  be 
brought  in  any  county  where  the  defendant  is  served  with  pro- 
cess, and  the  court  may  decree  a  ^ale  of  such  timber  as  is  found 
in  that  county.    Tllford,  &c.,  v.  Dotson 755 

14.  Same. — In  such  an  action  the  court,  to  enforoe  the  plaintiff's  lien. 

may  decree  a  sale  of  identified  trees  embraced  by  said  contract 
standing  in  counties  other  than  that  in  which  the  action  is 
brought — such  trees  being  personalty  and  not  realty.  Idem... 755 

15.  Executory  Contract — Option — ^Forfeiture. — An  agreement  entered 
into  by  two  parties  whereby  one  binds  himself  to  purchase  lands 
from  the  other  at  an  agreed  price,  of  which  5  per  cent  was  to 
be  paid  on  a  certain  date  and  the  residue  of  such  payment  on 
or  before  another  fixed  date,  with  the  stipulation  tibat  the  5 
per  cent  was  to  be  forfeited  if  the  purchaser  failed  to  pay  the 
residue  of  the  cash  payment  on  time,  is  an  executory  contract 
for  the  sale  of  land  and  the  5  per  cent,  paid  is  not  a  mere  price 
for  an  option  to  buy  nor  is  it  to  be  deemed  liquidated  damages 
for  breach  of  the  contract    Allison,  &c.,  v.  Cocke's  Ex'r,  &C..762 

16.  Forfeiture — ^Relief. — ^A  court  eft  equity  will  relieve  against  a  for- 
feiture incurred  In  such  a  case,  leaving  the  vendor  to  set  off 
against  the  plaintiff's  claim  his  actual  damages  sustained  by  the 
vendee's  failure  to  comply  with  his  agreement    Idem 762 
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CONTRIBUTORY  NEGLIGENCE— 
See  Negligence,  5. 

CONVICTION— 

A  conviction  under  section  1932,  Kentucky  Statutes,  providing  for 
rewards  for  the  arrest  and  contviction  of  felons,  means  a  final 
conviction,  and  can  not  be  held  to  have  been  had  while  an  appeal 
is  pending  to  reverse  the  Judgment  of  conviction.  Stone, 
Auditor.  V.  Wickliffe   252 

CORPpRATIONS— 

1.  Power  to  Mortgage. — ^A  power  to  mortgage  corporate  property  is 

necessarily  imsplied  in  the  power  to  contract  d«bts.  Bell  ft 
Ooggeshall  Co.,  The,  &c.,  v.  Kentucky  Glass  Works  Co.,  Ac...     7 

2.  Same — Mortgage  'by  Biecutive  Officers. — A  mortgage  of  corporate 

property  by  the  executive  officers  to  whom  the  general  manage- 
ment of  -corporate  affairs  was  intrufited  by  the  articles  of  associar 
tion,  and  exercised  for  a  long  period  by  general  acquiescence,  can 
not  be  held  invalid  on  account  of  the  failure  of  th«  corporation 
to  formally  authorize  it    Idem 7 

3.  Same — Indebtedness  in  EJx<^sa  of  Charter  Limit. — As  against  other 

•corporate  creditors  a  mortgagee  of  corporate  property  will  not 
•be  permitted  to  enforce  his  mortgage  for  an  amount  in  excess  of 
that  named  in  the  articles  of  association  as  the  limit  of  corpor- 
ate inderbtedness.    Idem 7 

4.  Power  to  Guarantee  Dividends. — In  the  absence  of  an  express  stat- 

ute a  corporation  organized  under  chapter  56  of  the  General 
Statutes  of  this  State,  has  no  power  to  bind  itself  by  contract 
with  its  stockholders  to  guarantee  them  dividends  not  in  fact 
earned.    It  seems  that  there  is  no  such  statute  in  this  State. 

Kentucky  Citizens*  Bldg.  &  Loan  Ass'n  v.  Lawrence,  &c 88 

6.  Same. — ^A  corporation  having  no  power  to  guarantee  to  its  stock- 
holders dividends  not  in  fact  earned,  an  assignment  by  it  to 
'  another  corporation  and  the  guarantee  by  the  latter  to  carry  out 
the  contracts  of  the  former  does  not  carry  with  it  any  obliga- 
tion to  pay  dlTidends  not  earned,  and  the  liability  of  the  guar- 
^  antying  corporation  is  merely  for  a  distriibution  of  assets. 
Idem 88 

6.  Report  for  Franchise   Tax. — A  private   trading  corporation   not 

"having  or  exercising  any  special  or  exclusive  privilege  or  fran- 
chise not  allowed  by  law  to  natural  persons  or  performing  any 
public  service"  Is  not  required  to  make  a  report  to  the  Auditor 
as  a  basis  for  the  ascertainment  of  and  tax  upon  (ts  franchise. 
The  Louisville  Tobacco  Warehouse  Co.  v.  Com 165 

7.  Organized   for   Charitable    Purposes. — Section    883    of   the    Ken- 
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CORPORATIONS— Continued. 

tucky  Statutes,  which  excepts  corporations  org:ani^ed  for  char- 
itable purposes  from  the  general  provisions  applicable  to  cor- 
^rations,  is  not  limited  to  corporations  organized  under  the 
act  of  which  that  section  is  a  portion,  but  is  applicable  alike  to 
all  corporations  of  such  character,  whether  they  were  organized 
previously  to  the  passage  of  the  law  or  subsequently  thereto. 
Johnson  v.  Mason  Lodge  No.  33,  I.  O.  O.  F 837 

?.  Estoppel  by  Dealing  with  a  Corporation. — A  person  who  borrows 
'   money  from  a  corporation  and  executes  his  note  therefor  is  es- 
topped to  deny  the  legality  of  the  transaction  when  sued  on  the 
note.    Idem ; > ,....' 837 

COUNTIES— 

iSee  Mandamus,  3. 

COUNTY  CLAIMS— 

Order  of  Payment. — ^It  is  the  duty  of  the  county  treasurer  to  pay  in 
the  order  of  their  presentation  warrants  Issued  for  county  claims 
for  the  current  year  out  of  the  funds  in  his  hands  arising  from 
the  levy  of  such  year  in  preference  to  warrants  issued  for 
claims  arising  in  former  years.    Cooj^er  v.  Wait^  Treasurer.  .628 

COUNTY  COURT— 

See  also  Fiscal  Court. 

1.  How  Composed  for  Fi-scal  Purposes. — ^As  section  142  of  the  Con- 

stitution was  not  carried  into  effect  until  the  first  Monday  in 
January,  1895,  the  county  Judge  and  the  magistrates  of  the 
county  constituting  the  fiscal  court  as  It  was  organized  prior  to 
X  the  adoption  of  the  new  Constitution,  were  authorized  to  fix  a 
county  levy  for  the  year  1894.  Pulaski  County  v.  Watson, 
Sheriff 500 

2.  Special  Terms. — There  Is  nothing  In  the. statute  precluding  the 

fiscal  court  from  making  a  county  l«vy  in  other  than  the  regular 
terms  thereof.    Idem 500 

3.  Same. — ^Levy  Pl-ior  to  Complete  Assessment. — A  county  levy  laid 

at  a  special  term  in  September  is  not  invalid  in  that  it  is  laid 
prior  to  the  completion  of  the  assessment.    Idem 500 

COUNTY  LEfVY— 

See  also  Bonds,  4;  County  Court,  2  and  3. 

Validity  of. — A  levy  made  by  the  county  court  directing  the  sheriff 
"to  collect  twenty-five  cents  on  each  one  hundred  dollars  of  the 
taxable  property  reported  by  the  assessor  for  said  year,  and 
one  dollar  on  each  tithable  reported  by  the  assessor  for  said 
year,"  Is  sufficiently  definite  as  the  basis  of  a  levy  for  the  purpose 
Intended.  Pulaski  County  v.  Watson,  Sheriff  500 
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CRIMINAL  LAW— 

See  Perjury;  Instructions,  6,  6,  7;  Homicide,  1,  2;  Insurance, 
9;  Spirituous  Liquor. 

1.  Sale  of  Spirituous  Liquor. — ^A  petition  for  an  election  under  sec- 

tion 2564  of  the  Kentucky  Statutes  and  an  order  for  an  election 
to  be  held  pursuant  to  said  petition,  directing  the  election  to 
take  the  sense  "of  the  legal  qualified  voters  in  said  district  as  to 
whether  or  not  spirituous,  vinous  or  malt  liquors,  or  brandies, 
or  a  mixture  thereof,  of  the  manufacturer's  own  material,  shall 
be  sold,  bartered  or  loaned  in.  quantitltes  as  low  as  one  quart  in 
said  district,'*  are  not  responsive  to  either  state  of  case  author- 
ized <by  that  section  of  the  statutes;  and  a  prohibition  law  being 
In  force  in  Owsley  county  prior  to  such  election,  its  force  was 
not  impaired  by  such  an  election.    Reynolds  v.  Com 37 

2.  Same — Indictment — ^The  election  being  void,  it  was  not  necessary 

for  the  indictment  to  state  in  what  part  of  the  county  the  offense 
took  place,  the  prohibition  law  in  force  being  applicable  to  the 
entire  county.    Idem 37 

3.  Same. — ^It  was  not  a  valid  objection  to  the  indictment  that  it  al- 

leged a  sale  of  less  than  five  gallons  in  violation  of  the  special 
statute  prohibiting  the  sale  in  quantities  of  less  than  twenty 
gallons;  for  while  the  local  statute  prohibited  a  sale  in  quan- 
tities of  less  than  twenty  gallons,  the  provisions  of  the  general 
local  option  law  have  been  substituted  for  those  of  the  local  act 
as  to  the  amount  necessary  to  be  sold  to  constitute  an  offense,  as 
well  as  to  the  penalty.     Idem 37 

4.  Same. — It  Was  not  necessary  to  allege  that  the  sales  were  made 

without  license.  The  local  option  law  being  operative  in  the 
county,  no  license  could  be  legally  granted.    Idem 37 

5.  Exclusion  of  Witnesses. — It  is  within  the  sound  discretion  of  the 

trial  court  to  permit  a  witness  to  remain  -in  the  court  room,  al- 
though the  witnesses  have  been  excluded  from  the  court  room  on 
the  motion  of  d^endant.    Baker  v.  Com 212 

6.  Evidence. — It  is  probably  competent  on  a  trial  for  homicide  to 

show  that  the  accused  had  been  indicted  at  the  instance  of  the 
deceased,  as  tending  to  show  motive  for  the  killing;  but  it  is 
error  td  admit  such  evidence  without  instructing  the  jury  that 
such  evidence  Is  competent  to  show  motive  only.  "  Idem. 212 

7.  It  was  error  to  permit  the  Commonwealth's  Attorney  to  ask  the 

defendant  on  cross-examination  if  he  had  not  been  indicted 
for  offenses  wholly  unconnected  with  the  crime  for  which  he 
was  being  tried,  and  not  tending  to  show  motive.    Idem 212 

8.  It  is  not  competnet  to  ask  a  defendant  questions  whose  only 

possible  object  is  to  excite  in  the  minds  of  the  Jury  a  suspicion 
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lilty  of  other  offenses  than  the  one  for  which 

Idem 212 

^  J  cross-examine  a  defendant  by  asking  him  with 

transactions  tending  to  disgrace  him,  but  the  period 
a  which  the  inquiry  is  made  would  have  to  ))ear  some 
.Die  relation  to  the  time  at  which,  the  testimony  1»  given, 

a  period  of  fifteen  years  is  too  remote.    Idem 212 

^ying  Declarations. — It  is  the  duty  of  the  trial  court  before  ad- 
mitting statements  as  dying  declarations  to  satisfy  himself  that 
such  declaxations  were  made  when  the  deceased  waa  under  a 
solemn  senoe  of  impending  dissolution,  and  in  determining  this 
preliminary  question  the  intendments  of  law  are  in  ffavor  of  the 
finding  of  the  trial  court,  and  this  court  will  give  some  weight 
to  the  finding  of  the  trial  judge  upon  this  question  and  will 
defer  to  his  conclusion  of  fact  where  the  testimony  is  con- 
tradicted.   Idem 212 

11.  It  is  inadmissible  to  permit  witnesses  to  state  that  the  deceased 
said  as  a  part  of  his  dying  declaration,  "I* want  all  you  people 
to  swear  the  truth  about  this."    Idem 212 

12.  Right  to  Waive  Keeping  Jurors  Together. — ^The  right  to  have 
accepted  jurors  kept  together  in  charge  of  the  sheriff  in  a 
felony  case  is  a  statutory  and  not  a  constitutional  right,  and 
may  be  waived  by  the  defendant.    Wade  t.  Com. a21 

19.  Inetructlon»--Se]f-de!fense. — An  Instruction  on  the  subject  of  self, 
defense  In  a  homicide  case  that  ^'if  they  shall  (further  believe 
from  the  evidence  herein  that  the  accused,  at  the  time  he  shot 
and  killed  said  Pepler,  had  reasonable  grounds  to  believe,  and 
did  believe,  from  all  the  circumstances,  as  they  appeared  to 
hhn,  that  the  said  Pepler  was  -then  and  there  About  to  take  his 
life,  or  inflict  upon  his  person  some  great  bodily  harm,  he  had  a 
right  to  use  any  means  at  his  command  that  were  to  him  ap- 
parently necessary/'  Is  not  erroneous  to  the  prejudice  of  defend- 
ant  iby  reason  of  the  use  of  .the  words  "from  all  the  aircum- 
stances  as  they  appeared  to  him."    Idem 321 

14.  Evidence. — It  was  competent  for  the  Commonwealth  to  show  as 
bearing  on  the  question  of  malice  that  the  deceased  and  defend- 
ant had  a  quarrel  over  some  whisky  a  few  hours  before  the 
killing.      Idem , 321 

15.  Verdict — ^A  verdict,  "Wee,  the  Joury,  agree  and  find  the  de- 
fendant guilty  as  charged  In  the  indite,  and  sess  his  find  at  $100. 
Isaa  Clouse,"  is  sufficient  to  base  a  judgment  on-.  Mitchell  v. 
Com,    602 

16. — Indictment — County. — An  indictment  will  not  be  invalid  by  a 
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misnomer  of  (the  county  in  the  caption,  the  eounty  being  prop- 
erly set  out  in  the  body  of  the  indictment    Idem i  .€02 

17.  Larceny — Instruction  Not  Prejudicial. — On  the  trial  of  a  defend- 
ant on  the  charge  of  larceny,  where  the  defense  is  that  the  de- 
fendant found  the  articles  alleged  to  have  been  stolen,  an  in- 
struction 4n  the  usual  vform  that  to  constitute  the  guilt  the 
defendant  must  be  shown  to  have  taken  and  carried  away  with 
felonious  Intent  the  stolen  articles,  is  not  prejudicial,  although  it 
ignore  the  defense  set  up.    Hall  T.  Com 894 

18.  Horse-stealing — Instructions. — ^Upon  the  trial  under   an   indict- 

ment for  horse-stealing  it  is  error  to  Instruct  the  Jury  to  con- 
vict if  the  defendant  received  the  horse  knowing  it  to  have  been 
stolen.    Gilbert   v.   Com 919 

DAMAGES— 

3ee  Bonds,  1,  2;  Contracts,  10. 

1.  Excessive. — ^A  verdict  for  $17,500  compensatory  damages  to  a  wo- 

man thirty-five  years  old,  who  seems  to  be  in  possession  of  all 
her  faculties  and  not  especially  disfigured,  and  whose  capacity 
for  attending  to  her  household  dufties  is  to  some  extent  impaired 
but  not  destroyed,  is  excessive,  although  it  appears  that  the 
injuries  complained  of  resulted  In  •confining  her  to  her  bed  for 
two  months,  and  who  walked  «on  crutches  for  some  time,  and 
suffered  much  from  hysteria  and  headache,  and  injuring  her 
head,  from  which  a  possfbllity  arises  of  danger  of  her  mind 
being  affected.  Louisville  &  Nashville  R.  R.  Co.  y.  Creigh- 
ton,    &c 42 

2.  Same. — ^A  verdict  for  $10,500  damages  for  the  loss  of  life  of  an  in- 

fant between  three  and  four  years  old,  is  excessive.  Idem. . .  42 
8.  Electric  Car  Lines  on  Highway. — ^The  owner  of  a  lot  abutting  on 
a  highway  outside  of  a  municipality  is  entitled  to  recover  dam- 
ages from  an  electric  railroad  <:onvpany,  which  has  constructed 
a  track  In  front  of  his  lot  tending  to  obstruct  the  ffee  access  to 
same.    Ashland  &  Catlettsburg  St.  Ry.  Co.  v.  Faulkner 332 

4.  Same — ^Appropriation  of  Plaintiff's  Land. — ^The  question  of  wheth- 

er the  defendant  actually  appropriated  any  part  of  plaintiffs 
land  for  its  track  and  the  resulting  damage,  if  it  did  so,  was 
properly  submitted  to  the  Jury,  the  evidence  being  conflicting. 
Idem 332 

5.  Same — ^Excessive  Damages. — A  verdict  for  $665  in  such  a  case  is 

held  by  the  court  to  be  excessive  in  view  of  the  evidence  that 
the  measure  of  obstruction  and  consequential  damage  is  incon- 
siderable.      Idem 332 

6.  Separation  of  Punitive  from  Compensatory  Damages. — As  the  Jury 


Digitized  by 


Google 


Vol.  106] INDEX,  ^ 939 

Damages — Descent  and  DiBtrlbuiion. 

DAMAGES— Continued. 

has  separated  its  findings  so  as  to  fix  $13,500  as  the  compensa- 
tory, and  |5|000  as  the  punitive  damages,  this  court  will  dis- 
regard an  erroneous  instruction  authorizing  punitive  damages, 
will  reverse  the  judgment  giving  punitive  damages  and  affirm 
that  for  compensatory  damages.  Chesapeake  &  Ohio  Ry.  Co.  v. 
Judd's  Admrx 364 

7.  Measure  of. — ^In  an  action  for  damages  ifor  negligence  resulting  in 

death,  the  measure  of  damages  is  the  power  of  the  decedent  to 
earn  money,  and  no  further  element  can  be  <;onsidered  except 
in  cases  of  gross  and  wilful  negligence.  Louisville  ft  Nashville 
R.  R.  Co.  V.  Taaffe's  Admr ! . .  .535 

8.  Measure  of  Damaged — ^Breach  of  Building  Contract. — The  measure 

of  damages  for  a  breach  of*  a  building  contract  where  there  has 
been  eubstantial  compliance,  is  the  difference  between  the  value 
of  the  building  constructed  as  it  is  and  what  it  would  have  been 
worth  if  it  had  been  constructed  according  to  contract.  Taulbee 
V.   Moore    74d 

BEEiDS — 

Construction. — ^A  conveyance  to  A  "and  his  heirs  after  him,  to  have 
and  to  hold  unto  the  party  d  the  second  part,  his  heirs  and 
assigns  forever'*  created  a  fee  simple  estate,  the  word  "heirs" 
being  a  word  of  limitation  and  not  of  purchase.  Lane  v. 
Lane 530 

DESCENT  AND  DrSTRIBUTION-- 

1.  Purchaser  of  Undivided  Interest. — ^A  purchaser  by  executory  con- 

tract of  land  inherited  by  the  vendor  Jointly  with  others,  is 
under  no  legal  obligation  to  redeem  the  land  frpm  the  ances- 
tor's debt,  althougli  he  may  have  sufficient  money  in  his  hands 
going  to  the  vendee  to  make  such  redemption;  because  to  do  so 
would  Involve  a  redemption  of  the  Interest  jointly  owned.  King, 
ftc,  V.  Middlesborough  Town  Lands  Co.,  &c.  ." 73 

2.  Lands  of  an  infant  dying  in  infancy  go  by  descent  to  the  infant's 

parents  equally,  and  on  the  death  of  such  parent  such  lands  pass 
to  his,  or  her,  children  as  if  he,  or  she,  acquired  same  by  pur- 
chase.   Idem 78 

3.  Half  Blood. — Collaterals  af  the  half  blood  ti^e  one-half  as  much 

as  those  of  the  full  blood.  King,  ftc,  v.  Middlesborough  Town 
Lands  Co.,  ftc '. j...  73 

4.  Infant's  Exempt  Property. — ^Upon  the  death  of  an  infant  whose  es- 

tate consists  of  the  proceeds  of  the  sale  of  personal  property 
and  rent  of  the  homestead  which  had  been  set  apart  to  the  Joint 
support  of  the  deceased  infant  and  her  brother,  also  an  infant. 
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the  said  proceeds  and  rent  go  to  the  surviving  brother,  and  not 
to  the  administrator  of  the  deceased  infant.  Wilson  y.  Barson's 
Admr 378 

DEVISES— 

Construction — "Children,"  Designating  Purchasers. — ^Under  the  will 
of  John  R.  Hill,  which  provided  that  his  realty  should  be  rented 
for  five  years  to  pay  his  debts,  and  after  that  period  a  certain 
portion  of  same  should  be  given  to  his^  daughter  Eva,  to  vest  in 
her  to  her  separate  use,  but  in  the  event  she  should  marry  and 
dfk  without  children  and  leave  a  husband  surviving  her,  then  re- 
mainder over  to  the  husband  for  and  during  his  natural  life 
with  remainder  to  the  testator's  son  Bradley,  if  living,  or. 
if  dead,  to  his  children,  if  any,  or  if  none,  then  to  the  grandson 
of  the  testator,  Joe  Smith;  or  if  the  said  daughter  should  die 
leaving  children,  then  the  land  should  go  to  the  said  children, 
the  child  of  said  Eva  surviving  her  and  living  beyond  the  five- 
year  renting  period  provided  tfor  in  the  will,  took  as  purchasers 
under  the  will  of  his  grandfather;  and  upon  his  death  his 
brothers  and  sisters  of  the  half  blood  inherited  the  land  to  the 
exclusion  (first)  of  the  testator's  son  Bradley,  and  (second)  of 
the  devisees  of  his  daughter  Eva.    Cooksey,  Ac.,  v.  Hill,  Ac.  .297 

DYING  DECLARATIONS— 
See  Criminal  Law,  10. 

BJBCTME»JT-- 

Patents — ^Deflniteness  Required. — ^Where  the  exterior  lines  of  a  pat- 
ent boundary  are  sufilciently  definite  to  locate  the  land,  the 
patent  is  not  invalidated  by  excluding  unidentified  tracts  within 
the  boundary  held  under  prior  grants.  Breathitt  Coal,  Iron  ft 
Lumber  Co.,  The,  v.  Strong,  Ac 699 

ELECTIONS— 

1.  Contest — Notice. — ^A  notice  of  contest  in  the  absence  of  a  motion 
to  make  same  more  specific,  can  not  be  held  to  be  insufficient 
in  failing  to  state  that  the  contestant  was  eligible  to  the  office 
he  was  contesting.    Tunks  v.  Vincent  828 

2  Same. — ^Nor  can  such  notice  be  held  to  be  insufficient  in  failing  to 
specify  the  names  of  the  voters  whose  votes  were  challenged  as 
illegal,  or  those  who  were  charged  to  have  been  permitted  to 
vote   improperly.    Idem 828 

8.  Same — Officer's  Return  in  Blank. — The  court  will  not  undertake 
to  reject  a  precinct  because  the  officer's  return  is  blank  as  to 
the  names  of  the  candidates  receiving  the  votes  at  that  pre- 
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einct  for  the  office  in  contest  where  the  return  shows  the  num- 
ber ot  votes  cast  for  each  party  aixd  there  was  but  one  candidate 
for  each  pa^rty  for  that  office  at  that  election.    Idem. 828 

4.  Same — ^Bftect  of  Decision  of  the  Contest  Board  on  Illegal  Votes. 

— The  decision  of  the  contest  board  as  to  the  legality  or  illegal- 
ity of  the  vote  cast  is  not  final,  but  is  subject  to  revision  by  the 
courts.  Idem 828 

5.  Same. — Decision  of  the  Lower  Court  on  Questions  of  Fact. — The 

decision  of  the  lower  court  upon  the  legality  or  illegality  of  a 
vote  as  depending  upon  a  (QLuestion  of  (fact  will  not  be  disturbed 
without  good  reason,  and  where  it  appears  that  a  vote  is  illegal 
it  will  be  rejected  whether  the  ballot  was  deposited  in  the  ballot 
box  or  not.    Idem 828 

6.  Evidence. — ^Testimony  that  a  voter  was  a  Republican  is  competent 

as  a  circumstance  bearing  upon  the  question  as  to  how  he  voted. 
Idem 82S 

7.  Same. — ^A  voter  is  a  competent  witness  to  prove  how  he  voted, 

and  he  may  be  compelled  to  testify  as  to  how  he  voted  unless  he 
decline  upon  the  ground  that  such  testimony  would  Incriminate 

him.     Idem,    828 

S.  Same. — ^The  statements  of  a  voter  as  to  how  he  voted  are  incom- 
petent, being  mere  hearsay.    Idem 82S 

EQUITY— 

See  Rescission,  1,  2,  3,  4  and  5. 

Representations  of  Anticipated  Facts. — ^A  fraudulent  misrepresenta- 
tion to  warrant  relief  from  a  contract  must  be  of  an  existing 
and  not  of  an  anticipated  fact;  and  the  answer  in  this  case, 
fairly  construed,  sets  out  promises  for  the  future.  Ryan  v. 
Middlesborough  Town  Lands  Co 181 

ESTOPPEL— 

See  Insurance,  5. 

To  Deny  Corporate  Existence. — ^A  person  who  exeiputes  a  covenant  to 
a  corporation  can  not  deny  generally  the  existence  of  such  cor- 
poration in  bar  of  the  action.  Such  a  pleading,  kf  good  at  all, 
is  in  abatement  and  not  In  bar.  Wood,  ftc,  v.  Friendship 
Lodge,  Ac 424 

BVIDEJ^CE— 

See  Criminal  Law,  6,  7,  8,  9,  10,  11,  12,  14;  see  also  Perjury; 
Adverse  Possession,  2;  Elections,  6,  7,  8;  Instructions,  2,  3;  Con- 
tracts, 1,  2. 

1.  Blvidence — ^Transaction  with  Decedent — In  an  action  on  a  promis- 
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sory  note  alleged  to  have  been  executed  by  mark  by  a  person  who 
is  dead  at  the  time  of  the  trial  the  plaintiff  is  not  a  competent 
witness  to  .prove  either  (i)  the  execution  of  the  writing  by  the 
decedent  or  (2)  the  handwriting  of  the  attesting  witness,  or  (3) 

1  the  execution  of  an  executory  contract,  out  of  which  the  note 
was  claimed  to  have  arisen.  Cunningham's  Admr.,  icc.,  v. 
Speagle    278 

2.  Same. — In  such  an  action  it  is  error  to  permit  plaintllTs  attorney 

to  testify  as  to  a  credit  on  a  note,  and  especially  to  detail  the 
statements  made  to  him  by  the  plaintiff  with  reference  to  such 
payments.    Idem 278 

3.  Preponderance  of. — The  court  in  this  case  examines  the  evidence 

and  finds  that  the  chancellor's  finding  of  ^facts  is  not  palpably 
against  the  weight  of  the  evidence,  either  as  to  first,  the  rents, 
and  second,  the  waste.  The  fact  that  the  renting  by  the  appellee 
was  at  pu'blic  out-cry  to  the  highest  and  best  bidder,  is  not  con- 
clusive that  the  rent  thus  obtained,  was  a  ifair  and  reason- 
able rent.    Turner,  &c.,  v.  Johnson  460 

4.  Number  of  Decedent's  Family. — In  an  action  to  recover  damages 

for  an  injury  resulting  in  the  death  of  intestate,  it  was  error  to 
permit  evidence  to  go  to  the  jury  of  the  number  of  the  decedent's 
family;  but  such  evidence  can  not  in  this  case  be  held  to  be 
prejudicial.  Louisville  &  Nashville  R.  R.  Co.  y.  'Taafle'a 
Admr 535 

5.  Probable  Cause. — ^In  an  action  for  malicious  prosecution  the  Jury 

should  be  instructed  that  the  plaintiff  can  not  recover  unless  the 
prosecution  was  both  malicious  and  without  probable  cause;  and 
in  determining  the  latter  issue,  the  court  should  permit  the 
defendant  to  prove  all  statements  made  to  its  agents  before 
the  warrant  was  sworn  out  tending  to  connect  the  appellee  with 
the  offense.    Ahrens  ft  Ott  Mfg.  Co.  v.  Hoeher 692 

6.  Same — ^Advice   of  Counsel. — ^Advice   of   counsel   only   constitutes 

probable  cause  when  reasonable  diligence  has  been  used  to  ascer- 
tain the  facts,  upon  which  the  advice  of  counsel  was  sought 
Idem 692 

7.  Husband  and  Wife — ^Transactions  with  Decedent. — In  an  action 

for  the  benefit  oif  a  married  woman  to  declare  a  trust  in  certain 
personalty  against  an  estate  in  the  hands  of  executors,  as  the 
action  might  have  been  brought  by  the  wife  alone,  her  hus- 
band is  a  competent  witness  in  her  behalf,  but  as  to  trai^^actlons 
with  a  person  who  was  dead  at  the  time  of  the  proposed  testi- 
mony, he  was  incompetent  to  testify  as  to  any  facts  as  to  which 
the  wife  herself  was  incompetent.  Bright's  Exrs.  v.  Swine- 
broad,   &c 736 
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8.  Same — ^Trustee  "for  Wife. — In  such  an  action  the  trustee  for  the 
wife  is  competent  to  testify  as  to  transactions  with  the  tei^tator 

— ^he  not  being  in  any  sense  an  agent  for  the  wife.    Idem 736 

0.  Same — ^Breach  of  Building  Contract — Conclusion  of  Witness. — 
Where  the  building  contract  &ued  on  was  in  parol  it  is  not  error 
to  permit  the  plaintiff  to  state  generally  that  the  house  was 
built  according  to  the  contract.    Taul-bee  v^  Moore 749 

10.  Evidence  in  Chief. — ^The  order  in  which'  evidence  is  to  be  intro- 
duced is  wdthin  the  sound  discretion  of  the  trial  court;  and  this 
court  will  not  reverse  for  a  refusal  to  permit  appellant  to  intro- 
duce additional  evidence  in  chief  after  the  appellee  had  closed 
his  testimony.    Idem, : 749 

11.  Evidence  of  Defendants  Jointly  Indicted. — Defendants  Jointly  in- 
dieted  with  the  appellant  and  to  whom  a  separate  tnial  had  been 
awarded,  were  competent  witnesses  against  the  appellant.  Gil- 
bert V,  Com 919 

FERRIE&— 

Right  a  Mere  Privilege. — ^A  iferry  right  granted  under  the  statuses  is 
a  mere  privilege  which  the  owner  has  no  right  to  encumber,  so 
.  as  to  interfere  with  the  performance  of  his  duties  to  the  public; 
hence,  a  contract  to  ferry  one  and  his  fam.ily  is  not  binding  on 
the  successor  to  the  ferry  owner  after  the  expiration  of  the 
period  for  which  the  franchise  was  granted.  Potts,  &c.,  v. 
Park    202 

FISCAL  COURT— 

Fiscal  Court  of  Jefferson  County — How  Composed. — The  fiscal  court 
of  Jefferson  county  is  composed  of  the  county  Judge  and  the  eight 
Justices  of  the  peace  of  the  county,  the  act  of  April  6,  1888,  pro- 
viding for  commissioners  having  been  repealed — if  not  by  sec- 
tion 144  of  the  Constitution,  certainly  by  the  act  of  October  17, 
1892,  enacted  to  carry  that  section  into  effect.  Joyes  v.  Jeffer- 
son County  Fiscal  Court,  ftc *. G16 

FRAUDS,  STATUTE  OF— 
See  Contracts,  6. 

GUARANTY— 

Continuing,  Terminated  by  Death  of  Guarantor.  A  continuing  guar- 
anty so  far  as  it  remains  executory  is  terminated  by  the  death 
of  the  guarantor,  although  the  guarantee  may  be  ignorant  of 
such  death.    Aitken  Son  ft  Co.  v.  Lang's  Admr 652 
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H0MJSTB1A.I>— 

1.  Homestead. — ^A  party  entitled  to  a  homestead  in  money  ont  of 

realty  not  divisible,  is  entitled  to  the  entire  amount  of  one  . 
thousand  dollars,  and  the  assignee  has  no  right  to  deduct  from 
that  amount  any  sum  due  him  from  the  assignor  for  rent  of  the 
assigned  property.    McNamara,  Assg.,  &c.,  v.  Schwaniger 1 

2.  Homestead  in  Lands  Descended. — A  hona  fide  housekeeper  •  with 

a  family  ivho  acquires  land  by  descent  is  entitled  within  a  rea- 
sonable time  after  the  death  of  his  ancestor  to  build  a  resi- 
dence and  move  on  to  the  land,  and  his  right  to  a  homestead 
will  be  superior  to  the  claim  of  an  antecedent  creditor  who  had 
an  execution  levied  on  the  land  before  the  erection  of  the  im- 
provements.   Spratt  V.  Allen    274 

3.  Of  Hu^and  in  Wife's  Land. — ^A  husband  is  not  entitled  to  a  home- 

stead in  his  wife's  land  -prior  to  the  latter's  death;  and  the  feet 
that  he  occupied  same  for  that  purpose  prior  to  the  acquisition 
of  lands  by  descest  will  not  preclude  him  from  claiming  a  home- 
stead in  land  so  acquired.    Idem 274 

4.  Antecedent  Liability. — ^A  covenant  of  general  warranty  created  a 

liability  within  the  meaning  of  section  1702,  Kentucky  Statutes, 
and  where  the  covenant  is  executed  prior  to  the  aequisition  of 
the  homestead  the  latter  is  subject  to  the  warranty  cl^im, 
though  the  eviction  occurred  after  the  homestead  had  been  ac- 
quired.   Benge's  Admr.  v.  Bowling 575 

6.  Same — Family. — ^A  daughter  who  is  a  married  woman  of  full  age. 
between  whom  and  her  husband  there  has  been  neither  an  actual 
nor  a  legal  severance  of  the  marriage  bond,  and  for  whose  sup- 
port the  husband  is  still  bound  both  legally  and  morally  to  pro- 
vide, does  not  constitute  a  family  within  the  exemption  statute: 
nor  does  a  granddaughter  temporarily  visiting  in  the  debtor's 
family.     Louisville  Banking  Go.  v.  Anderson,  6c 744 

HOMICIDE}— 

1.  By  Exposing  Infant. — It  is  felony  to  wilfully  abandon  a  helpless 

infant  on  a  cold;  raw  nlight  and  leave  it  to  die  of  exposure,  what- 
ever may  have  been  the  purpose  in  so  leaving  it.  Gibson  v. 
Com • 360 

2.  Same — Instructions. — In  such  a  case  the  court  correctly  instructed 

the  Jury  that  "if  they  believed  from  the  evidence  beyond  a  rea- 
sonable doubt,  that  the  defendant,  without  malice,  but  unlaw- 
fully, wilfully  and  feloniously  cast  her  child  upon  an  open  lot 
without  sufficient  shelter  or  clothing  to  protect  it  from  the  in- 
clemency of  the  weather,  but  that  said  act  was  done  with  the 
hope  that  it  would  be  rescued  or  taken  care  of  by  some  other 
person  before  it  should  freeze  to  death,  but  by  reason  of  said 
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HOmCIDB— Continued. 

exposure  it  did  freeze;  then,  in  tbAt  event,  the  defendant  was 
guilty  of  voluntary  man«laugliter.    Idem 360 

HUSOANiD  AND  WIPB^ 
(See  EYidence,  5.) 

INDICTMENTS— 

(See  Criminal  Law,  2,  3,  4,  16,  18.) 

INSTRUCTIONS— 

(See  Criminal  Law,  13,  14,  17,  18;  Homicide,  2;  Negligence, 
3,  5;  Malicious  Prosecution,  1.) 

1.  Calling  Attention  to  Particular  Facts. — The  court  properly  re- 

fused indtnifctions  offered  by  the  defendant  calling  special  at- 
tention to  particular  points  in  the  evidence.  Chesapeake  & 
Ohio  Ry.  Co.  v.  Judd's  Admrx 864 

2.  Peremptory  Instructions — Conflicting  Evidence. — ^The  proof  as  t6 

the  -circumstances  and  conditions  under  wlilch  the  decedent  lost 
his  life  beii^g  conflicting  it  was  proper  for  the  court  to  refuse 
the  peremptory  instruction  asked  for  by  defendant,  and  in  re- 
fusing to  enter  Judgment  (for  the  defendant  notwithstanding  the 
verdict.    Louisville  A  Nashville  R.  R.  Co.  v.  Taaffe's  Admr.  .  .535 

8.  Upon  Points  Covered  by  the  Court. — The  appellant  can  not  com- 
plain of  the  failure  of  the  court  to  give  instructions  asked  by 
it  when  the  principles  embodied  in  those  instructions  were  cov- 
ered by  those  given  by  the  court.    Idem 535 

4.  Mutual  Duties  of  Parties  With  Reference,  to  Use  of  Railroad  Track 
Within  a  Town. — It  Is  the  duty  of  those  in  charge  of  a  railroad 
train  when  approaching  the  station  to  use  reasonable  and  or- 
dinary care  to  discover  any  obstruction  upon  the  track  and  it  was 
their  duty  also  to  give  timely  notice  of  its  approach  to  the  sta- 
tion. They  had  a  right,  however,  to  presume  that  any  person 
standing  or  walking  upon  the  track  of  a  railroad  would  in  due 
time  remove  himself  out  of  dapger  of  injury,  and  until  they 
discover  that  BucSh  person  even  a  treepasaer  was  oblivious  of  the 
danger,  they  were  not  required  to  etop  or  check  the  speed  oi 
the  train.  It  was  the  duty  of  the  decedent  if  he  had  notice  of  the 
approach  of  the  train  to  the  station  to  exercise  reasonable  care 
to  ascertain  the  proxlmtty  of  the  train  to  the  station  and  to. 
be  careful  not  to  expose  himself  to  any  danger  by  walking  upon 
Or  near  the  track  u-pon  which  the  train  was  approaching;  and  H 
was  his  duty  if  he  heard  the  train  whistle,  indicating  its  ap- 
iproach  to  the  station,  to  be  on  the  look-out  for  the  same  and  to 
keep  himself  out  of  danger.  These  principles  should  be  embodied 
in  the  instructions  given  to  the  Jury  in  an  action  to  recover 
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damages  for  negligence  resulting  in  the  death  of  the  plaintiff's 
decedent    Idem 535 

5.  Laroen3r.--On  the  trial  of  an  indiotmeot  lor  larceny  where  two 

former  convictions  afe  also  alleged  the  defendant  is  not  entitled 
to  a  separate  finding  on  the  guilt  or  Innocence  of  the  main  charge 
but  the  jury  should  be  required  to  find,  under  the  appropriate 
instructions,  the  fact  of  former  convictions  and  fix  the  increased 
penalty.    Hall  v.  Com 9H 

6.  Criminal   Law-I-Larceny. — On  the  trial  of  a  defendant  on  the 

charge  of  larceny,  where  the  defense  is  that  the  defendant  found 
the  articles  alleged  to  have  been  stolen,  an  instruction  in  the 
usual  form  that  to  comrtitute  guilt  the  defendant  must  be  shown 
to  Ixave  taken  and  carried  away  with  felonious  intent  the  stolen 
articles  is  not  prejudicial,  although  it  ignore  the  defense  set 
up.      Idem 894 

7.  Instructions  as  to  Accomplices. — The  court  should  have  instructed 

the  Jury  that  appellant  could  not  be  convicted  by  the  testimony 
of  Keefe  and  See,  since  both  of  them  were  Jointly  indicted  with 
him.    Gilbert  v.  Com ', 919 

INSURANCE—     • 

See  Venue  and  Insurance  Commissioner;  Assignment,  5. 

1.  Waiver  of  Forfeiture. — A  mutual  inourance  company  by  making 

assessments  upon  a  member  of  the  company  after  notice  to  its 
solicitor  that  additional  insurance  liad  been  taken  out  on  the  in- 
sured property,  waived  the  forfeiture  prescribed  by  its  policy  as 
a  penalty  for  additional  insurance.  Rogers  v.  Farmers'  Mutual 
Aid  Assn.    ^ 371 

2.  Same — ^Waiver  of  Condition  of  Absolute  Ownership. — ^Where.  at 

the  time  of  the  obtainment  of  a  policy  of  insurance,  the  agent 
of  the  insurance  company  knew  that  the  applicant  held  the  title 
in  trust  for  himself  and  others  Jointly,  his  representation  of  ab- 
solute ownership  will  not  avoid  the  policy.  Mutual  Fire  Ins. 
Co.  V.  Hammond 386 

3.  Same — ^Action  in  Name  of  Insured. — In  such  a  case  the  insured 

may  nuiintaln  an  action  in  his  own  name  without  joining  as 
plaintiffs  those  jointly  interested.    Idem 3S6 

4.  Life  Insurance — Non-Forfeiture  Clause — "Full  Amount  Insured  by 

this  Policy." — ^Where  an  insurance  policy  contains  .a  non-forfeit- 
ure clause  which  provides  that  in  the  event  the  insured  fails  to 
pay  his  annual  premium  the  reserve  value  of  the  policy  and  the 
dividend  additions  shall  be  applied  as  a  single  premium  to 
carry  the  policy  "for  the  full  amount  insured"  for  a  term  esti- 
mated at  the  company's  published  rates  and  in  force  at  the 
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INSURANGE)— Continued. 

date  of  the  Issual  of  the  policy,  the  language  "full  amount  in- 
sured" means  the  face  of  the  policy,  although  the  contract  con- 
tained the  Btiimlation  that  during  the  first  ten  years  the  uncol- 
lected dividends  should  buy  additional  insurance.  Mutual  Bene- 
fit Life  Ins.  Co.  of  Newark,  N.  J.,  The,  v.  Dunn 591 

5.  B^ttoppel. — In  the  absence  of  a  plea  of  estoppel  the  plaintiff  will 

not  ibe  concluded  by  a  different  construction  of  the  contract  maide 
by  the  inpu  ranee  company  and  sent  to  the  insured  in  his  life- 
time of  which  she  had  no  knowledge.    Idem 591 

6.  Soliciting  Agent. — One  who  solicits  insurance  by  an  agreement  be- 

tween himself  and  an  agent  of  the  company  will  be  treated  as 
an  agent  of  the  company,  and  his  knowledge  of  the  facts  per- 
taining to  the  insurance  will  be  deemed  the  knowledge  of  the 
company.    London-  ft  Lancashire  Ins.  Co.  v.  Gerteisen 814 

7.  Waiver. — An  insurance  company  which  issues -a  policy  with  knowl- 

edge  that  <»nditions  inserted  in  the  t^licy  for  its  benefit  are 
not  to  be  cooDplied  with,  will  be  held  to  have  waived  same. 
Idem »14 

8.  Agreement   to   Furnish    Watchman. — ^An    agreement   to    keep    a 

watchman  on  duty  at  all  hours  of  the  night  is  not  an  absolute 
warranty;  and  the  court  properly  limited  its  instruction  to  find 
for  the  defendant  on  account  of  a  failure  to  do  so  by  inserting 
the  condition  that  "by  reason  of  such  failure  the  loss  occurred." 
Idem ., 814 

d.  Conspiracy  to  Fix  Rates. — It  is  not  an  indictable  affense  to  con- 
spire to  fix  insurance  rates,  either  by  virtue  of  section  3915  of 
the  Keiftucky  Statutes  against  conspiracies  to  regulate  the 
prices  of  "merchandise,  manufactured  articles  or  property  of  any 
kind;"  or  by  the  common  law  as  tit  existed  prior  to  the  fourth 
year  o*t  King  James  I.    Aetna  Ins.  Co.  v.  Com 864 

10.  Insurance  Policies — Insurable  Interest. — The  assignment  of  an 
insurance  policy  as  indemnity  to  a  surety  is  valid  only  to  the 
extent  such  surety  may  pay  the  assignor's  debt  Barbour's 
Admr.  v.  Larue's  Assig.,  ftc 546 

INSURANCE  COMMISSIONER— 

Service  of  Process  on  Insurance  Commissioner. — In  an  action  upon 
an  insurance  policy  this  court  will  indulge  the  presumption  that 
the  company  complied  wdth  the  law,  and  will  uphold  the  validity 
of  a  judgment  upon  service  of  summons  upon  the  insurance  com- 
missioner.    Mutual  Fire  Ins.  Co.  v.  Hammond   386 

TNTEHIBST—  , 

Estimate  of. — ^The  terms  of  a  contract  fixing  the  liability  of  appel- 
lant to  deliver  one  hundred   trees   every  thirty   days  on  the 
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INTEREST— Continued. 

banks  of  floating  water,  whether  there  waa  sufficient  water 
to  float  them  to  the  railroad  or  not,  flxes  the  time  for  the  de- 
livery of  the  tinxber  and  it  was  proper  for  the  lower  court  to 
make  the  payments  bear  interest  upon  that  basis.  Tilford,  Ac 
V.    Dotson    755 

JUDGMEaNTS— 

(See  Sales;   Mistake,  2.) 

i.  Records — Verity  of. — ^A  motion  to  set  aside  a  Judgment  because  it 
was  rendered  on  October  1st,  because  no  court  was  then  in  ses- 
sion will  be  overruled,  the  record  showing  that  the  judgment 
was  entered  on  the  flrst  day  of  tiie  October  term.  Jhlonarch  v. 
Brey 688 

2.  Treasury — General  Expenditure  Fund. — ^A  Judgment  against  the 
Commonwealth  is  payable  out  oC  the  general  expenditure  fund 
where  the  military  fund  for  a  given  year,  out  of  which  the 
claim  was  originally  payable,  has  been  exhaueted.  Com  v. 
Haly,  ftc 716 

JURY— 

1.  Panel. — ^Under  section  2243,  Kentucky  Statutes,  providing  for  the 

creation  of  the  panel  of  petit  jurors,  the  panel  consists  of  twenty- 
four  and  not  thirty  Jurors.    Stone,  Auditor,  v.  Saunders 904 

2.  Same — Certificate  of  the  Court  to  Jury  Lists  Conclusive. — Jurors 
^  who  are  sworn  to  serve  more  than  one  day  are  entitled  to  pay 

under  the  new  statute,  and  in  the  absence  of  anything  in  the 
record  to  rebut  the  presumption,  the  amoun>t  ordei^  to  be  paid 
by  the  court  to  the  Jurors  will  be  taken  as  correct.    Idem.  . .  .904 

LANDLORD  AND  TENANT— 

1.  Liability  of  Afloignee  ol  Tenant. — An  asBignee  of  a  lease  who  takes 

his  assignment  with  the  landlord's  consent  becomes  liable  for 
the  rent  subsequently  accruing  with  a  lien  for  Its  enforcement 
for  one  yefur's  rent,  and  this  liability  can  not  be  put  off  by  him 
by  an  assignment  of  the  remainder  of  the  term.  Meyer  Bros.* 
assignee  v.   Gaertner    481 

2.  Same — Liability  for  Rent  of  Purchaser  of  Leasehold. — ^The  holder 

of  a  lease  for  ten  years  sublet  the  premises  for  eight  years  with 
an  option  for  the  other  two,  and  then  assigned  his  leasehold  to 
his  wife  with  the  fraudulent  purpose  of  defeating  his  creditors. 
A  creditor  of  the  leasee  caused  an  execution  to  be  levied  on  the 
lessee*8  interest  and  the  sub-tenant  became  the  purchaser.  The 
lessee  caused  a  distress  warrant  to  be  issued  against  the  sub- 
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LANDLORD  AND  TENANT— Continued. 

tenant  ifor  rent  which  tbe  latter  enjoined.  It  is  held:  (1) 
That  the  «ah-tenan.t  could  buy  hia  landlord's  leasehold  at  ex- 
ecution sale,  and  did  not  thereby  become  liable  to  him  for  rent; 
(2)  the  fraudulent  assignment  of  the  leasehold  to  the  lessee's 
wife  did  not  prevent  hiis^  -creditor  from  levying  qu  and  sellin>g  his 
interest  under  the*  execution;  nor  (3)  did  the  contract  between 
the  lessee  and  the  sub-teoant  prevent  the  former's  interest  from 
being  sold  under  execution.    Smith  v.  Scanlain  572 

LIMITATION— 

1.  Sureties. — ^Where  a  note  payable  five  years  from  date  with  inter- 

est payable  at  etated  Ji^tervals  contained  the  stipulation  that 
ehould  as  onuch  as  two  installments  of  interest  at  any  time  be 
due  and  unpaid,  then  in  that  event  the  whole  should  be  and 
(becoane  due,  a  cauee  of  action  accrued  when  two  installments 
of  Interest  had  fallen  due  and  li'mltation  then  began  to  run  in 
ifavor  at  the  surety  of  said  note  and  the  cause  of  action  was 
*    barred  in  seven  years  from  that  time.    Ryan.  v.  Caldwell 543 

2.  Same — In  Favor  of  Commonwealth. — ^Limitation  does  not  begin 

to  run  in  favor  of  the  Commonwealth  until  permission  has  been 
granted  to  maintain  a  su£t  against  it.    Com.  v.  Haly,  ftc 716 

3.  Same — ^Death  of  Person  Injured. — ^A  cause  of  action  for  suffering 

accruing  to  one  for  personal  injury  survives  to  his  personal  rep- 
resentative, and  limitation  does  not  cease  to  run  upon  the  death 
of  the  person  injured.  If  no  personal  representative  qualified 
until  the  lapse  of  a  year  from  the  injury,  the  cause  of  action 
beoomea-terred.  If,  however,  a  personal  representative  qualified 
before  the  bar  is  complete,  the  statutory  period  of  limitation  hs 
extended  one  year  from  the  qualification.  Louisville  ft  Nash- 
ville R.  R.  Co.  v.  Brantley's  Admr 847 

MALICIOUS  PROSECUTION— 

(See  also  Evidence,  3  and  4.) 

1.  Instruction  on  Malice. — In  an  action  for  malicious  prosecution  it 
is  error  to  define  malice  as  "the  intientional  doing  of  a  wrong- 
ful act  to  the  injury  of  another,  without  justification  or  legal 
excuse  therefor."  In  such  an  action  there  must  be  malice  in 
fact  or  the  motive  must  be  improper  or  wrongful.  Ahrens  & 
Ott  Mfg.  Co.  V.  Hoeher   692 

5.  Probable  Cause. — The  court  may,  in  such  an  action,  properly  tell 
the  jury  that  they  may  infer  malice  from  a  want  of  probable 
cause.    Ahpene  ft  Ott  Mfg.  Co.  v.  Hoeher 692  ^ 

•3.  Same. — ^What  Is  probaJble  cause  is  a  question  of  law  for  the  court. 
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MALICIOUS  PROSECUTION— ConUnued. 

but  the  lacts  from  which  the  question  of  probable  cause  is  de- 
termined are  for  the  Jury.    Idem 692 

4.  Same.— ^Probalble  cause  exists  where  the  person  Instituting  the 

prosecution  believee,  and  has  such  grounds  as  would  induce  a 
man  of  ordinary  prudence  to  believe,  that  the  person  against 
whx)m  the  prosecution  is  Instituted  has  committed  the  offense. 
Idem 692 

MANDAMUS— 

1.  Rerwarde — Sufficiency  of  Petition. — A  petition  Ibr  a    maodamas 

against  the  Auditor  to  require  him  to  issue  his-  warrant  for  a 
reward  offered  by  tiie  Governor  for  the  arrest  and  conviction  of 
a  felon,  which  alleges  that  the  plaintiff  ascertained  that  the 
defendant  was  guilty,  swore  out  a  warrsinit  for  his  arrest^  de 
livered  it  to  the  sheriff  and  assisted  In  arresting  the  defend- 
ant and  delivering  him'  to  the  jailer,  can  not  he  held  insufficient 
merely  because  the  jailer's  receipt  filed  wdth  the  petition  recites 
that  the  defendant  was  delivered  to  him  by  the  sheriff,  "and  W. 
A.  Wickliffe  was  with  him  at  the  time."  Such  a  recital  is  not 
a  contradiction  of  the  averment    Stone,  Auditor,  v.  Wickliffe.  252 

2.  Affidavit  to  Remove  Justice  of  Peace— Mandamus  to  Control  Dis- 

cretion.— ^An  affidavit  that  a  justice  of  the  peace  will  not  afford  a 
litigant  a  fair,  and  Ifmpartial  trial,  without  stating  the  facts 
upon  which  such  an  opinion  is  iMused,  is  insufficient,  and  the 
ruling  of  the  justice  that  such  affidavit  was  insufficient,  being 
within  discretion,  will  not  be  controlled  by  mandamus.  6al- 
braith  v.  Williams,  J.  P.  431 

5.  Counties — ^Duty  s&   to   Public  Ways   Within   a  City.— Where   a 

county,  under  the  act  of  March  17,  1896,  acquires  a  turnpike 
lying  partly  within  a  municipality,  so  much  of  the  road  as  is 
so  situated  comes  immediately  within  the  control  of  the  mu- 
nicipality, and  it  is  the  latter's  duty  to  maintain  it.  Board 
of  Council  of  Danville  v.  Fiscal  Court  of  Boyle  County 608 

MISPRISION— 

(See  Practice,  3.) 

MISTAKE— 

(See  Pleading,  4.) 

1.  Clerical  Misprision. — ^Where  the  facts  from  which  a  title  by  de- 
scent is  derived  are  correctly  stated  in  the  pleadings,  the  plead- 
er's erroneous  conclusion  as  to  the  legal  effect  of  the  facts, 
carried  into  a  judgment  is  a  judicial  error  and  not  a  clerical 
misprision.  King,  &c.,  v.  Middjesborough  Town  &  Lands  O)., 
&c 73 
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HISTAKB— Continued. 

2.  Agreed  Judgment — This  court  will  not  hold  a  party  to  an  agreed 
Judgment  wliere  the  agreement  was  exutered  into  under  a  mistake 
as  to  the  legal  effect  of  admitted  facts.    Idem 73 

MORTGAjGES— 

.(See  Corporations,  1,  2.) 

MUNIiCIPAL  CORPORATION©— 

(See  Constitutional  Law,  1;  Negligence,  2.) 

1.  Citjies  of  Fourth  Class — Stock  Ordinance. — ^An  ordinance  making 

it  unlawful  to  allow  live  stock  to  run  at  large  in  a  city  of  the 
fourth  class  anid  proyiding  <for  a  eale  of  such  stock  on  actual 
or  constructive  notice  to  the  owner,  is  within  the  police  power 
conferred  by  section  3490,  sub-section  31,  of  the  Kentucky  Stat- 
utes, providing  that  such  municipalities  shall  have  power  to 
**make  proper  regulations .  for  the  impounding,  keeping  stock, 
fixing  fees  for  same  and  release  of  same  and  regulate  and  pro- 
hdtbit  the  running  at  large,  Ac."    Armstrong  v.  Brown,  &c. . .  81 

2.  Cities  of  the  First  Class — Street  Improvement. — An  ordinance  for 

the  construction  of  a  carriage  way  on  Highland  Avenue  in  the 
city  of  Loaisville  providing  that  said  carriage  way  should 
be  thirty  feet  in  width  and  should  be  improved  by  grading, 
curbing  and  paving  with  vitrified  pavement  or  block  pavement 
with  corner  stones  art  the  Intersection  of  streeits  and  alleys,  and 
foot- way  crossings  across  all  intersecting  streets  and  alleys,  in  ac- 
cordan<;e  with  the  designs  and  dimensions  shown  upon  the  draw- 
ings on  file  in  the  office  of  the  Board  of  Public  Works  and  as  de- 
signed in  the  ordinance  entitled  "An  ordinance  concerning  the 
improvement  of  streets  with  Vitrified  brick  or  block  pavement," 
and  at  the  cost  of  the  owners  of  ground  in  a  defined  boundary 
upon  Highland  Avenue,  the  cost  to  be  equally  apportioned  among 
the  owners  of  property  according  to  the  number  of  square  feet 
of  ground  owned  by  the  parties  respectively  within  the  de- 
fined boundary,  is  not  invalid,  either,  first,  in  attempting  to 
charge  the  whole  cost  of  the  work,  including  the  carriage-way 
and  curbing,  to  a  defined  tax  district  by  the  square  foot,  or, 
second,  in  failing  to  make  any  proivision  for  the  additional  charge 
of  twenty-five  per  cent,  against  corner  lots.  Gleason,  &c., "v. 
Barnett,  Ac 125 

3.  Same. — ^An  allegation  in  the  petition  for  the  enforcement  of  a 

street  assessment  that  the  ordinance  for  same  was  passed  on 
the  recommendation  of  the  Board  of  Public  Works  is  conclu- 
sive in  the  absence  of  any  denial  that  the  Board  of  Pu'blic  Works 
recommendsd  the  passage  of  the  ordinance.    Idem 125 
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4.  Same. — If  tHe  ordinances  for  the  construction  of  Hisrl^l&iid  Ave- 

nue  were  defective  for  either  of  the  causes  set  out  in  jianigniplt 
one  herein,  the  defect  could  be  remedied  by  the  chancellor  by  the 
express  provisions  of  section  2834,  Kentucky  Statutes.  Idem.. US 

5.  Same. — ^The  dismissal  of  the  action  against  the  property  owners 

on  demurrer  was  not  a  decision  of  the  case  upon  its  merits,  and 
the  judgment  against  the  city  was  premature.    Idem 125 

6.  Cities  of  Fourth  Class — Street  Improvements. — ^An  ordinance  for 

reconstructing  side-walks,  which  provides  that  the  improvement 
ehall  be  "conatruoted  by  putting  In  five-inch  stone  curbing  in 
pieces  not  less  than  two  feet  long  and  two'feet  wide,  the  side- 
walk to  be  ten  feet  wide,  exclusive  of  curbing,  to  'be  made  of 
granitoid,"  is  sufficiently  specific.  Hackworth  v.  LouisriUe 
Artificial  Stone  Co 234 

7.  Same. — Cities  oi  the  fourth  class  have  power  to  have  side-walks 

constructed  and  reconstructed  at  the  expense  of  the  abutting 

lot  owner.     Idem 234 

S.  Life  Tenant  and  Remainderman. — ^The  cost  of  the  reconstruction 
of  a  worn-out  side- walk  is  not  to  be  i^portioned  between  a  tenant 
by  the  courtesy  and  the  remainderman,  but  the  entire  cost  fs 
to  be  borne  by  the  former.    Idei^ 234 

9.  Damage  iby  Change  of  Grade. — The  evidence  fails  to  show  any 

change  of  grade  and  resulting  damage  to  the  lot  owner.  Idem,  234 

10.  Recovery  of  Money  Illegally  Colleoted  for  Liquor  License.— The 

appellant  municipalities  having  been  transferred  by  the  cI^ 
•cult  court  from  the  sixth  class  to  the  fifth,  ooUected  of  each  of 
the  appellees  a  liquor  license' of  $1,000.  The  act  under  which 
the  transfer  was  made  having  been  adjudged  invalid  the  ap- 
pellees sued  to  recover  tlie  difPerence  between  t)i&  maximum 
license  authorized  >by  cities  of  the  sixth  class  ($500)  and  the 
amount  paid.  It  is  held  by  the  court  that  plalntifts  are  not  en- 
titled to  recover.  The  payment  rwas  mAde  to  a.  de  facto  city  of 
the  fifth  clees  and  appellees  are  estopped  to  deny  the  validity  d 
the  organization.  Town  of  Providence,  Ac.,  v.  Shackelford. 
&c 37S 

11.  Liability  for  Ffanchise  Tax  on  Wateirworks. — ^A  municipality 
owning  waterworks  and  selling  water  generally  to  the  public 
may,  under  the  statutes,  be  required  to  pay  a  franchise  tax. 
City  of  Newport,  Ac.,  v.  Commonwealth  *34 

12.  Cities  of  Second  Class — ^Board  of  Education.— In  the  absence  of 
express  legislative  authority,  the  Board  of  Education  of  a  city 
of  the  second  class  has  no  authority  to  enact  a  by-law  provfdfn^ 
that  it  shall  require  a  two-thirds  majority  to  elect  a  clerk  of 
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that  board.  Such  a  by-l&w  is  violative  both  of  the  common  and 
statute  law  of  the  State.    Heyker  t.  MdLAUghlin,  &c 509 

13.  Taxation-. — Since  the  adoption  of  the  new  Constitution  all  prop- 
erty within  the  territorial  limits  of  a  municipal  corporation  is 
subject  to  taxation  regardless  of  the  question  of  'benefits  actual 
or  presumed.    Hughes  v.  Carl,  Ac 533 

14.  Street  Improvements — ^ETnforcement  Where  Installments  Not  a!i 
Due. — Section  694,  sub-section  3,  of  the  Civil  Code,  which  pro- 
vides that  no  sale  shall  be  made  of  indivisible  property  until 
all  the  liens  thereon  mature.  Is  not  applicable  to  street  assess- 
ments properly  imposed  and  payable  in  annual  installments. 
District  of  Clifton,  Campbell  County,  v.  Schneider,  &c 605 

15.  Telephone  Franchise.-*-Prior  to  the  adoption  of  the  present  Con- 
stitution the  city  of  Russellville  had  no  legislative  power  to 
grant  the  right  to  use  the  streets  for  the  erection  of  telephone 
poles  and  the  stringing  of  wires.  B.  Tenn.  Tel.  Co.,  &c„  v.  City 
of  Ruasellville    667 

16.  ESbtimate  of  Time  Betweem  First  and  Second  Passage  of  Ordi- 
nance.— ^Where  the  first  passage  of  the  ordinance  was  on  March 
17,  and  the  second  passage  was  on  March  31,  two  weelcs  had 
elapsed  between  the  first  and  second  passage  within  the  mean- 
ing of  <the  charter.    City  of  Louisville  v.  Selvage,  ftc 730 

17.  Gross  Inequality. — It  seems  that  where  gross  inequality  in  the 
assessment  of  street  improvements  results  from  the  fact  that 
one  side  of  the  street  is  divided  into  squares  by  principal 
streets  and  the  other  side  not;  such  inequality  is  suflfeient  to  in- 
validate the  assessment.    City  of  Louisville  v.  Selvage,  &c.  .  .780 

Ifi.  Pleading. — An  amended  pe^tion  filed  to  correct  an  erroneous 
statement  in  the  original  petition  that  the  territory  On  one  side 
of  an  improved  street  was  not  divided  into  squares  by  principal 
streets  to  the  effect  that  the  territory  on  the  north  side  of  the 
improved  street  contiguous  to  the  Improvement  was  a  square 
bounded  on  all  sides  by  principal  streets,  on  the  north  by 
Victoria  Place,  which  latter  street  was  described  as  parallel  to 
8nd  a  given  distance  north  of  an  improved  street,  is  fatally  de- 
fective in  failing  to  allege  that  Victoria  Place  was  a  street  at  the 
time  of  the  passage  of  the  ordinance.    Idem 730 

19.  Apportionment  Warrants  Includin'g  Prospective  Repairs. — It  is 

not  a  fatal  objection  to  apportionment  warrants  that  tbey  in- 
clude prospective  repairs  and  the  costs  of  foot-ways  not  properly 
chargeable  as  under  the  charter  of  cities  of  the  first  class,  the 
court  has  power  to  grant  the  assessment  to  include  only  the 
amounts  properly  dhargeable.     Idem 730 

20.  Prayer  of  General  Relief. — ^Although  the  petition  did  not  pray 
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specifically  fqr  such  amount  as  might  be  found  due  under  the 

apportionment  warrants  as  reformed,  such  relief  might  be 
•  gwmted  by  the  court  under  the  prayer  lor  all  general   relief. 

Idem 730 

21.  Costs  and  Interest. — ^Neither  the  crity  nor  the  property  holder  Is 

liable  for  costs  or  interest  until  the  apportionment  is  correoted. 
^     Idem 730 

NAVIGABLE  STREAMS— 

1.  A  stream  is  a  navigable  one  if  it  is  ordinarily  subject  to  periodi- 

cal  fluctuations  attributable  to  natural  causes  and  recurring 
naturally,  and  if  its  periods  of  high  water  and  navigable  ca- 
pacity usually  continue  a  sufiicient  time  to  make  it  useful  as  a 
highway.     Murray  v.  A.  &  L.  M.  Prest#n  561 

2.  iSame — Constitutional  Law. — ^Unless  a  stream  is  navigable  in  fact, 

the  Legislature  may  not,  by  declaring  it  so,  deprive  the  riparian 

owner  of  his  right  to  construct  water  gates  and  other  obstruc- 

•   tions  without  compensation.    Idem.   . .- 561 

NEGLIGENCE— 

1.  Question  of  Fact.^-It  is  a  question  of  fact  for  the  Jury  whether  it 

is  negligence  on  the  part  of  an  engineer  running  a  train  along 
the  street  of  a  populous  city  not  to  be  constantly  on  the  look-oac 
for  persons  coming  on  the  track;  but  the  failure  of  the  fireman 
or  fiagman  so  to  be  on  the  look-out  is  not  negligence.  L-ouis- 
ville  &  Nashville  R.  R.  Ca  v.  Creighton,  &c 42 

2.  Exposed  Pond. — >A  municipality  is  not  liable  for  damages  caused 

by  the  death  of  a  child  seven  years  old  who  entered  Into  a  pond 
In  pursuit  of  a  bird  and  was  thus  drorwned.  Schaufs  Admr. 
V.  City  of  Paducah 228 

3.  Peremptory  Instruction. — In  this  action  for  injury  resulting  in 

death  as  the  evidence  showed  that  the  engine  furnished  by  de- 
fendant to  plaintiff's  intestate  was  totally  unfit  for  use,  while 
the  evidence  of  his  knowledge  of  that  fact  was  conflicting,  the 
court  properly  refused  a  peremptory  instruction.  Chesapeake 
&  Ohio  Ry.  Co.  V.  Judd's  Admrx 364 

4.  Duty  of  Engineer  to  Anticipate  Danger  to  Brakeman.— When  an 

engineer  is  backing  his  train  for  the  purpose  of  having  a  conp- 
ling  made,  it  Is  his  duty  to  look  out  for  tonger  in  his  rear  and 
watch  the  UMvement  of  the  'brakeman  and  use  reasonable  care 
and  diligence  in  ascertaining  any  danger  to  which  the  latter 
may  be  subjected,  and  if  he  fails  to  do  so  and  the  brakeman  loses 
his  life  by  reason  of  such  failure,  the  company  is  liaible.  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Adams'  Admr S57 
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5.  Contributory  Negligence — Instruction.— Ilie  court  in  such  an 
action  properly  instruoted  the  jury  'tiiat  although  they  might  be- 
lieve itom  the  evidence  that  the  engineer  was  grossly 
negligent  in  backing  his  train  at  an  unusual  rate  of  speed,  yet 
they  should  find  for  the  defendant  if  they  believe  from  the  evi- 
dence that  tlie  deceased  -was  ordinarily  negligent,  either,  (1) 
in  undertaking  to  make  a  coupling,  or  (2)  in  standing  with  one 
foot  between  the  rails,  and'  that  such  position  was  a  want  of 
ordinary  prudence  on  his  part,  or  (3)  in  attempting  to  make  the 
coupling  at  a  time  when  the  cars  were  in  motion,  knowing  the 
same  to  be  more  than  ordinarily  dangerous,  or  (4)*  that  for  the 
purpose  of  making  the  coupling  the  deceased  entered  between 
the  carfi  from  the  left  side  of  said  train  when  such  entry  was^ 
a  want  of  ordinary  prudence.    Idem 857 

PARTIES^— 

(See  Rescission,  6.) 

PATE>NTS — 

(See  Ejectment.) 

PERJURY— 

Criminal  Law. — On  the  trial  of  an  indictment  for  perjury  alleged 
to  have  been  committed  by  the  defendant  in  asserting  his  in- 
nocence upon  a  previous  trial  for  a  misdemeanor,  his  acquittal 
on  the  former  trial  is  conclusive  against  the  falsity  of  such  testi- 
mony,   (yooper  V.  Com 909 

PBHSONAL  RBPRESESNTATIVEfi^— 

1.  Powers  to  Compromise. — Before  a  compromise  entered  into  by  a 

personal  representative  of  claims  against  his  decedent  will  be 
enforced  by  a  court  of  equity,  it  must  appear  either  (1)  that 
the  compromise  wasr authorized  in  advance  by  the  court,  or  (2)  the 
nature  of  the  claim  must  be  so  definitely  alleged  that  the  court  can 
determine  that  the  effected  compromise  was  beneficial  to  the 
estate,  and  a  proper  one  for  the  personal  representative  to  make 
in  the  exercise  of  a  reasonable  discretion  for  the  protection  of 
the  Interests  committed  to  him.    Pullins'  Admr.  v.  Smith  ..418 

2.  Same — Pleading. — ^A  pleading  asserting   such    a    claim    is  defec- 

tive if  it  fails  to  allege  with  particularity  the  time  and  terms 
of  such  alleged  compromise.    Idem 418 

3.  Waiver  of  Demand. — A  personal  representative  may  waive  the 

demand  required  by  section  3872  of  the  Kentucky  Statutes;  and 
the  filing  by  him  of  a  general  demurrer  to  the  petition  against 
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him  for  a  claim  against  his  decedent  is  a  waiver  of  such  demand. 
etix,  &c.,  V.  Eversole's  Admr 516 

4.  Executors — ^Poiwer  of.  Prior  to  Probate.-^An  execatorsr  contract 
for  the  sale  of  land  in  Kentucky  entered  into  by  executors  who 
had  qualified  in  Virginia,  ibut  who  had  not  caused  the  will  nnder 
which  they  acted  to  be  probated  in  this  State,  nor  qualified 
under  the  statute  in  this  State,  is  not  void  by  reason  of  such 
/  failure  but  may  be  ratified  and  become  binding  by  a  subsequent 
probate  and  qualification  in  ithis  State  and  a  tender  of  deeds 
pursuant  to  such  contract    Allison,  Ac.,  v.  Cocke's  Exr.,  &c..  .762 

PLEADING-- 

(See  Administrators,  2;   Evidence,  1;   Practice,  4;   Muinieipal 
Corporations,  3,  18,  19,  20.) 

1.  Action  to  Foreclose  Lien — ^Description  of  Property. — It  Is  a  suf- 

ficient description  of  property  against  which  a  lien  is  sought  to 
be  enforced  to  allege  that  it  is  "known  and  desigoated  upon  the 
map  of  town  lots  of  the  Middleaborough  Town  Co.,  recorded  in 
the  office  of  the  clerk  of  the  Bell  County  Court  as  lot  No.  7,  in 
block  No.  407,  section  northeast."  Ryan  v.  Middlesborough 
Town  Lands  Co 181 

2.  Answer — Fraud. — ^An  answer  which  arers  that  the  contract  sued 

on  and  its  sale  to  defendant  were  procured  by  fraud,  coTln  and 
misrepresentation,  is  good  without  stating  the  facts  constituting 
the  fraud,  covin  or  misrepresentation.    Idem 181 

3.  Petition  in  Action  to  Enforce  Mortgage. — In  an  action  to  enforce 

a  mortgage  debt,  the  petition  miust  state  specifically  the  promise 
to  pay  on  the  part  of  the  defendant,  an  acceptance  of  the  mort- 
gage on  the  part  of  the  plaintifT,  and  the  failure  on  the  part  of 
the  defendant  to  pay  the  mortgage  debt.  A  petition  which  lacks 
these  substantive  averments  is  fatally  defective.  Creech,  Ac. 
V.  Abner,  Ac.  ' 239 

4.  Amending  Petition  to  Include  a  New  Defendant. — The  city  of  New- 

port  having  made  a  report  for  franchise  tax  in  the  name  of  the 
Newport  Waterworks,  an  action  against  the  Newiwrt  Water- 
works was  properly  amended  to  make  the  city  of  Newport  a  sub- 
stitute defendant.    City  of  Newport,  &c.,  v.  Com 434 

5.  Departure. — ^A  demurrer  to  the  amended  answer  attempting  to 

set  up  a  written  release  of  the  damages  incurred  in  defendant's 
employment  in  consideration  of  $208,  aoid  that  in  consequence 
of  said  release  the  contract  sued  on  was  without  consideration 
was  properly  sustained.  The  amendment  did  not  meet  the  issues 
tendered  by  the  petition.    Yellow  Poplar  Lumber  Co.  v.  Rule. 455 
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PRACTICE— 

1.  Disregarding  Rules. — ^A  rule  of  court  that  no  business  shall  be 

transacted  "either  at  common  law  or  in  equity'*  at  the  December 
term,  may  be  modified  by  the  court  and  an  order  in  a  civil  case 
at  that  term  is  not  error.    Monarch  v.  Brey 688 

2.  Same— 'Entry  of  Judgment  nunc  pro   tunc, — ^A   record   may   be 

amended  to  include  a  Judgment  by  default  on  an  entry  in  the 
minute  book  as  follows: 

••Brey 
"12,435  V.  Judgt 
Thomas."    Idem. • 688 

3.  Misprision.— ^Notice  is  not  necessary  for  the  entry  of  a  judgment 

nunc  pro  tunc.  Failure  to  en*er  the  Judgment  originally  is  not 
a  misprision  und^r  section  519  of  the  Civil  Code  for  which  no- 
tice is  necessary.     Idem 688 

4.  Amended  Petition — Considering  all  Pleadings     on     Demurrer. — 

After  a  special  plea  of  non  est  factum  has  been  interposed  to  a 
renewal  note  by  parties  who  deny  having  received  any  of  the 
proceeds. of  the  note  and  who  aver  that  their  names  have  been 
signed  by  the  principal  without  written  authority,  the  plain- 
tiff may  by  an  amended  petition  declare  on  the  original  note  and 
to  such  amended  petition  a  general  plea  of  payment  will  not  be 
good.  On  a  demurrer  to  such  plea  the  court  will  examine  the 
entire  proceedings  and  will  infer  that  the  defendant  .intended 
that  the  old  note  was  paid  by  the.  renewal.  Bright  v.  First  Na- 
tional Bank,  Ac 7(K2 

PRH9UMPT0N— 

(See  Common  Law,  1;  Conflict  of  Laws.) 

PRINCIPAL  AND  AGEINT— 

Sub-Agent. — ^An  agent  whose  power  is  limited  to  the  collection  of 
rents,  payment  of  taxes  and  the  taking  of  bids  and  the  submis- 
sion of  them  to  the  principal  has  no  power  to  create  a  sub-agent 
for  the  purpose  of  effecting  a  sale  of  the  propert3(  and  such 
sub-agent  can  not  recover  from  the  principal  comi^lssion  for 
making  the  sale.    Jones  v.  Brand  410 

PROCB9&— 

Service  on  Insurance  Commissioner  Upon  Indictment  Against  In- 
surance Company. — ^A  summons  upon  Indictment  against  an  in- 
surance company  may  properly  be  served  upon  the  insurance 
commissioner  by  virtue  of  section  631  of  the  Kentucky  Statutes. 
Aetna  Ins.  Co.  v.  Com 864 
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Pirblic  Policy — ^Rescission. 

PUBLIC  POLICY— 

(See  Contracts,  7.) 

RECORDS,  AMENDING.  ^^U2^a  PRO  TUNC-- 
(See  Practice,  2.) 

RES  ADJUDICATA— 

1  A  Judgment  dismissing  an  action  for  board  is  no  bar  to  a  i 

quent  action  between  the  same  parties  for  seryiceB  rendered  :ae 
defendant  for  nursing  and  having  washing  done  te 
her,  the  former  action  requiring  an  express  cootract  nnder  oe> 
statute,  and  the  latter  an  impHed  contract  only.  Schnaiser  t 
White's  Admr ZIZ 

,2.  Taxation. — ^An  adjudication  upon  a  liability  for  taxes  for  one  7h» 
is  no  bar  to  an  action  for  taxes  for  a  subsequent  year,  it  ace 
appearing  that  the  adjudication  resulted  from  a  contrvct  ex- 
empting the  defendant    City  of  Newport,  Ac,  v.  Com. 4^ 

3.  A  personal  Judgment  for  the  amount  of  the  note  secured  by  more- 
gage  In  an  action  to  foreclose  a  mortgage  lien  is  a  tar  to  a 
subsequent  action  for  a  sale  of  the  progperty  to  enforce  the  cc^ 
lection  of  the  judgment.    Gatewood  v.  Long,  &c., 721 

RESCISSION— 

(See  Contracts,  12.) 

1.  Fraud  as  Ground  of. — In  order  to  establish  fraud  against  wbich 

equity  will  relieve,  it  must  appear  that  the  misrepresentation 
was  a  material  fact  (as  distinguished  from  opinion),  at  the  time 
or  previously  existing  (and  pot  aonere  promise  flor  the  future): 
must  be  relied  upon,  by  the  penson  whose  action  is  intended  to 
be  influenced,  and  must  be  made  with  knowledge  of  its  falsity, 
or  uuder  circumstances  which  did  not  justify  a  belief  of  its 
truth.  Tested  by  this  rule  the  defendant  failed  to  make  out  a 
case  of  fraud  entitling  him  to  a  rescission  of  his  contract  of 
purchase.  (Livermore  v.  Mi ddlesborough  Town  Lands  Co.,  page 
140  herein.)     Jones   v.  Middlesborough  Town  Lands  Co 194 

2.  Fraud  of  Remote  Vendor. — A  vendee  of  lands,  when  sued  for  un- 

paid purchase  money,  can  not  rely  for  a  rescission  upon  the 
fraud  of  a  remote  vendor,  but  is  limited  to  fraud  of  his  im- 
mediate vendors  or  their  agents.  Jones  v.  Middlesborough  Town 
Lands  Co.,  &c 194 

3.  Failure  of  Consideration. — A  conveyance  in  consideration  of  the 

support  of  the  wife  of  the  grantor  will  be  rescinded  at  the  in- 
stance  of  the  heins  of  the  grantor  and  the  beneficiary  after  the 
death  of  the  grantor  for  failure  on  the  part  of  the  grantee  to 
comply  with  the  agreement.    Lane  v.  Lane 530 
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BETSCISSION— ContinuQd. 

4.  Parties. — In  such  an  action  the  heirs  of  the  grantor  are  proper 
parties.     Idem ^ 530 

REVENUE  AND  TAXATION— 

(See  Municipal  Corporations^  13.) 

Revenue  and  Taxation — Franchise  Tax— Special  Privilege. — The 
power  to  sell,  or  permit  to  be  sold,  <m  its  grounds  pools  on  any 
and  all  races  that  may  be  run  or  trotted  thereon  is  a  "special 
and  exclusive  privilege  or  franchise  not  allowed  by  law  to 
natural  persons/'  within  the  meaning  of  section  4077  of  the 
Kentucky  Statutes,  and  subjects  the  corporation  owning  it  to  the 
paymiant  of  a  franchise  tax.  Latonia  Agricultural  and  Stock 
Assn.  ▼.  Donnelly,  Tax  Collector,  &c 325 

REVIVORr- 

An  action  under  section  4  of  the  Kentucky  Statutes 
is  not  an  assault  within  the  meaning  of  section  10.  The  grava- 
inen  of  the  action  is  the  injury  to  the  widow  and  children  and 
the  action  may  be  revived-  by  them  after  the  defendant's  death 
against  his  personal  representatives.  Morehead's  Admrx.  y.  Bltt- 
ner,  Ac 523 

SALES— 

Judicial  Sales — ^Under  Erroneous  Judgment. — A  purchaser  of  land 
from  a  defendant  in  an  action  in  which  the  land  is  attached 
as  a  provisional  remedy,  takes  title  subject  to  the  attachment 
lien.  Upon  hisideath,  this  title  descends  to  his  heirs,  and  the  plain- 
tiff in  tiie  action  having  acquired  title  to  the  land  to  satisfy  a 
Judgment  claim  which  was  ultimately  determined  to  be  in- 
valid, the  heirs  of  the  purchaser  from  the  defendant  are  en- 
titled to  a  cancellation  of  the  commissioner's  deed  to  the  plain- 
tifr  and  to  the  recovery  of  the  net  profits.    Spicer,  &c.,  v.  Scale. .  246 

•SCHOOLS— 

Common  Schools — Graded  Schools— Power  of  County  Court  Under 
Section  4464,  Kentucky  Statutes. — The  county  court  has  no  power 
by  virtue  of  section  4464  of  the  Kentucky  Statutes  to  submit  to 
an  election  the  question  of  establishing  a  graded  school  in  a 
district  embracing  a  city  of  the  fourth  class  and  contiguous  out- 
lying territory.    Bailey,  &c.,  v.  Pigely 724 

SECRETARY  OiP  STATE— 

Compensation.— Under  the  act  of  April  6,  1893,  entitled  "An  act  con- 
earning  the  Secretary  of  State,"  which  provided  that  after  the 
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SECRETARY  OF  STATE— Continued.  ATDT 

first  Monday  in  January,  1896,  the  Secretary  of  State  should  ^^^ 
"receive  an  annual  salary  cf  three  thousand  dollars — and  no  fees  rtim 
or  perquisites/'  the  compensation  of  one  thousand  dollars  al- 
lowed him  by  section  272  of  an  act  of  April  5,  1893,  entKIed  ". 
act  providing  for  th«  creation  and  regulation  x>t  private  coi 
porations,"  as  amended  by  the  act  of  July  1,  1893,  waa  abolished 
and  after  the  first  Monday  of  January,  1896,  he  was  entitled 
the  sum  of  three  thousand  dollars  and  no  more.  Finley,  Secre|,(j^Q 
tary  of  State  v.  Stone,  Auditor   8&  ^^tlo^ 

SHERIFFS—  ^^^^ 

Settlements — Conclusiveoiess  of. — ^A  settlement  made  by  a  aherlfTIL  O 
for  revenue  pursuant  to  the  provisions  of  section  4146  of  Keij^j^j^ 
tucky  Statutes  is  conclusive  in  the  absence  of  any  appeal  ani.^^^  ^ 
in  the  absence  of  amy  plea  of  fraud.     Pulaski  County  v.  'W^aition  ( 
s6n,  Sherift   5(j 

SPIRITUOUS  LIQUOR—  ^  tt  of  F< 
Sale  of  Intoxicating  Liquors— Jamaica  Ginger. — (a)  t>roof  tblt  of  Mi 
Jamaica  ginger  contains  ninety-six  per  cent,  alcohol  and  foi  atii 
per  cent,  ginger  Is  sufiicient  to  show  that  it  is  an  intoxicatii  t  of  A] 
and  spirituous  liquor;  but  (b)  It  is  a  matter  of  common  kno^  .fers 
edge  and  needs  no  proof  that  it  is  an  intoxicating  and  spirituoii  of  M 
liquor.    Mitchell  v.  Com ^  ol  a 
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STATUTES,  KET^TUCKY—Continued. 

Jectloni  3490  SI 

Jecti<m  3726  707 

lection  3872  , 516 

lection  3915  862 

Section  4077  325 

lections  4115,  4119,  4120,  4121,  4123,  4128  518 

lection  414«  500 

lection    4171    329 

lection     4464 724 

iection    4768    ^...     7 

rVIL  CODE>— 

tction    71    ! 386 

Wtion  519    688 

Iction  694,  sub-sec.  3 605 


CTS 


fct  of  February  26,  1863,  County  Court  of  Campbell  County 517 

rot  March  8,  1878,  exempting  Newport  Waterworks  from  Tax- 
ation     434 

i%i  of  April  6,  1S88,  establishing  Board  of  Commissioners  of  Jef- 

•i       .f erson  County 615 

:3  ^  of  May  2,  1888,  Parole  Law  819 

5t  of  April   22,   1890,  relating  to  county  treasurer  of  Pulaski 

county    628 

5t  of  October  17,  1892,  establishing  Board  of  Commissioners  of 

Jefferson  County   615 

It  of  April  6,  1893.  Secretary  of  State 854 

4t  of  July  1,  1893,  Secretary  of  State  854 

%t  of  March  16,  1894.  assignments  for  benefit  of  creditors 1 

"*'  of  March  17,  1896,      impike 608 

^'  of  March  14,  1898.  Appeals  311 

PATUTHS — 

(See  Taxation,  4.) 
Construction  of. — The  act  of  March  16,  1894,  regulating  assign- 
mente  for  the  benefit  of  creditors  was  properly  held  by  the  court 
below  applicable  to  «sslgnments  nrade  before  the  passage  of  the 
act.  It  appearing  that  it  was  the  intention  of  the  Legislature 
to  apply  the  procedure  to  assignments  theretofore  made  as  well 
as  those  thereafter  to  be  made.     MdNamara,  Assignee,  &c.,  v. 

Schwanlger 1 

Section  93  of  the  Kentucky  SH:atutes,  providing  for  a  confirma- 
tion of  the  assignee's  report  of  settlement  at  the  second  term  of 
lei] 
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STATUTES— Oontinued. 

the  county  court  after  the  same  has  been  made,  is  not  self-enforc- 
ing. An  order  of  confirmation  Is  necessary  before  such  report 
of  settlement  stands  confirmed.  Until  such  order  is  made  the 
report  stands  open  for .  exceptions  upon  showing  cause  or  rea- 
sonable excuse  for  failing  to  accefet  before  the  second  term. 
Idem 1 

3  Repeal  of— Special  Act  Relating  to  Claims  Against  Pulaski  County. 
— The  act  of  April  22,  1890,  requiring  the  county  treasurer  of 
Pulaski  county  to  pay  county  warrants  in  the  numerical  order 
in  which  they  were  presented,  was  repealed  by  the  act  embodied 
in  the  Kentucky  Statutes  relating  to  th'e  administration  of  county 
finances.     Cooper  v.  Wait,  Treasurer   628 

4.  Repeal. — The  parole  law  of  May  2,  1888,  was  not  repealed  by  the 
act  of  1898,  creating  a  prison  board,  but  the  powers  conferred 
and  the  duties  imposed  by  the  former  act  yet  rest  with  the  Com- 
missioners of  the  Sinking  Fund.  George,  &c.,  v.  LiUiard,  War- 
den    819 

STREET  IMPROVEMENTS— 

(See  Municipal  Corporations,  2,  6,  7,  14,  17.) 

SUPERjSBDEAS— 

(See  Bond,  1,  2.) 

SURErriES— 

(See  Limitation,  1.; 

Liability  Where  Principal  Succeeds  Himself. — Sureties  of  a  Treas- 
urer who  succeeds  himself  are  liable  for  a  deficit  occurring  dur- 
ing the  term  for  which  they  were  sureties  'in  the  absence  of  a 
showing  that  the  treasurer  actually  turned  over  to  himeelf  as 
his  successor  the  appareot  balance  In  his  hands.  Wood,  Ac, 
V.  Friendship  Lodge,  &c 424 

TAXATION— 

(See  Corporations,  6;   Municipal  Corporations,  11,  13.) 

1.  Action  for  Taxes. — Under  section  4171  of  the  Kentucky  Statutes  an 

action  may  be  maintained  for  franchise  taxes  payable  directly 
iuto  the  State  treasury.    Central  Ry.  &  Bridge  Co.  v.  Com.  ..329 

2.  Same— Penalty. — In  the  absence  of  any  claim  of  error  in  the  as- 

sessment. Or  tender  of  taxes  due  on  an  assessment  which  had  been 
reduced  on  the  appellant's  motion,  the  lower  court  did  not  err 
In  rendering  judgment  for  the  statutory  i)enalty.    Idem, 329 

3.  Taxation   of  Tangible   Property.— On  the  tangible  property  con- 

stituting the  waterworks  plant,  the  municipality  is  liable  for 
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TAXATION— CoaUnued. 

taxation  as  a  private  corporationi  would  be.  City  of  New- 
port, Ac,  V.  Com , 434 

4.  ExemptioD  Act— RepeiJ  of. — ^The  act  of  March  8,  1878,  exempt- 

ing the  Newport  Waterworks  from  taxation-  as  long  as  it  should 
be  unproductive  was  repealed  by  the  Constitution.    Idem,  . .  434 

5.  The   appellee  was  entitled  to  credit  for  the  taxes  paid  by   him   upon 

the  land  during  the  time  he  was  in  possession.    Turner  v.  John- 
,  son    460 

6.  POiwer  of  Campbell  County  Court  to  Appoint  Supervisors  at  New- 

port Session. — Under  the  act  of  February  26,  1863,  providing  for' 
holding  sessions  of  the  county  court  of  Campbell  county  at  New- 
port the  county  court  60  held  could  transact  any  business  of  which 
that  court  had  judisdiction  except  that  no  court  of  claims  could  be 
held  at  Newport.  Accordingly  the  order  of  the  county  court 
held  at  Newport,  November  21,  1898,  appointing  supervisors  was 
valid.    Mossett,  &c.,  v.  Newport  &  Cincinnati  Bridge  Co, 518 

7.  Same — Number  of  Supervisors. — The  county  of  Campbell  contain- 

ing a  city  of  the  second  class  and  two  cities  of  the  fourth  class, 
the  county  court  proi)erly  appoioted  twelve  supervisors  under 
the  provisions  of  section  4115  of  the  Kentucky  Statutes. 
Idem,  . . .  *. '.5X8 

8.  Same — ^Time  of  the  Meeting  of  the  Board  of  Supervisors. — The 

.provisions  of  section  4119,  Kentucky  Statutes,  requiring  the 
board  of  supervisors  to  convene  at  the  county  seat  of  their  re- 
spective counties  an  the  first  Monday  in  January  of  each  year 
is  directory.  If  as  a  matter  of  fact  they  did  on  that  day  meet 
at  another  place,  and  proceeded  to  discharge  their  duties  as 
supervisors,  such  Irregularity  would  not  render  any  assessment 
made  by  them  inyalid.    Idem 518 

9.  Same — Powers  of  the  Board. — Although  sections  4120,  4121,  Ken- 

tucky statutes,  provide  that  the  board  of  supervisors  shall  not  con- 
tinue in  session  for  more  than  fifteen  days,  and  might  during 
this  period  increase  or  decrease  any  list  if  the  evidence  be  cl«ar 
and  unmistakable  that  the  valuation  is  not  a  fair  cash  value,  yet 
the  law  does  not  forbid  them  upon,  reconvening  to  h-ear  com- 
plaints from  taking  up  any  matter  which  may  have  escaped 
their  attention  during  the  first  meeting.  By  section  4123  it 
is  provided  that  the  board  in  re-assembling  shall  hear  all  com- 
plaints and  pass  upon  the  assessm&nt  of  all  tax-payers  and  for 
that  puriKwe  remain  In  session  for  not  more  than  ten  days.  Th3 
action  of  the  board  in  raising  the  assessment  of  appellee  during 
its  adjoum«ment  of  the  session  was  not  therefore  invalid. 
Udem 518 
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TAXaViON— Continued. 

10.  Same — ^Zrregularity. — ^By  section  4128,  Kentucky  Statutes,  no  ir- 
regularity in  the  execution  of  the  dufties  of  the  supervisors  ren- 
ders i:he  assessment  invalid.  Any  aggrieved  taxpayer  may  ap- 
peal to  the  Judge  of  the  county  court  within  ten  days  after  the 
fln€d  adjournment  of  the  hoard  and  this  remedy  is  exclasive. 
Idem 518 

TRUST  FUNDS— 

Same — A  trufftee  who,  in  carrying  out  the  provisions  of  his  trust, 
deposits  the  trust  funds  in  a  bank  with  an  agreement  that  he 
is  to  receive  interest  on  same,  becomes  merely  a  creditor  of  the 
bank  when  the  trust  fimds  become  commingled  with  the  gen- 
eral funds  of  the  bank,  and  if  the  bank  then  makes  an  assignment, 
the  trustee  is  not  entitled  to  payment  es  a  preferrel  creditor, 
New  Farmers  Bank's  Trustee  v.  Cockrell,  Rec*r.  578 

USURY— 

1.  Building  and  Loan  Associations. — ^The  interest  charged     by    a 

building  and  loan  association  to  its  borrowing  members  is  usury 

if  in  excess  of  six  per  cent;  and  any  act  authorizing  such  as- 

'    sociations  to  Charge  In  excess  of  that  amount  is  unconstitutional. 

The  Safety  Bldg.  ft  L.,Co.  v.  Ecklar 115 

2.  Doan  Through  Broker. — ^A  loan  of  money  at  seven  per  ceoit,  the 

lender,  receivlfig  six  per  cent,  and  the  broker  through  whom  the 
loan  was  affected  receiving  one  per  cent.,  was  usurious  and 
rendered  the  lender  liable  for  the  excess.  In  such  case  it  is 
held  that  the  broker  was  agent  for  the  lender.  Payne  v.  Hen- 
derson     135 

VBNUEJ— 

(See  Contracts,  13,  14.) 

Jurisdiction' — ^Actions  Against  Insurance  Companies. — ^Under 
section  71  of  the  Civil  Code,  providing  that  actions  against 
insurance  companies  arising  out  of  transactions  with  an  agent 
may  be  brought  in  the  county  in  which  such  transaction  took 
place,  an  action  may  be  maintained  against  an  insurance  com- 
pany having  its  principal  office  in  New  York  upon  an  adjust- 
ment of  a  loss  made  by  its  agent  in  this  State  in  the  county 
where  such  adjustment  took  place,  althou^  the  policy  was  issued 
to  a  citizen  of  West  Virginia  in  that  State  upon  property  lo- 
K^ated  there.    Mutual  Fire  Ins.  Go.  v.  Hammond 386 

VERDICT— 

(See  Criminal  Law,  15.) 
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Warehouse  Receipts — ^Writ  of  Prohibition. 

WAREHOUSE  RESCBIPTS—  .  • 

A  warehouse  receipt  issued  by  a  manufo^turlng  corporation  for  ar- 
ticles recited  to  be  in  its  warehouse,  and  used  by  it  in  its  ordi- 
nary course  of  business,  can  not  be  held  to  create  a  valid  Hen 
under  section  4768  of  the  Kentucky  Statutes.  Bell  &  Coggeshall 
Oo.     The,  V.  Kentucky  Glass  Works  Co.,  ftc 7 

WILLS— 

1.  Construction  of— Contribution. — ^A  widow  who  takes  under  her 

husband's  will  takee  as.  any  other  devisee  and  Is  liable  to  con- 
tribution to  pay  the  debts  of  the  estate  in  proportion  to  the  value 
of  the  realty  and  personalty  devised  and  bequeathed  to  her.^ 
Atchison,  Bxr.,  &c.,  v.  Atichiflon,  &c 190  - 

2.  Same.— There  is  nothing  in  the  will  confstrued  in  this  case  to  in- 

dicate ani  intention  (m  the  part  of  the  testator  that  the  widow 
should  be  exempt  from  the  burden  of  contribution  for  the  pay- 
ment of  his  (testator's)  debts.    Idem 190 

3.  Revocation. — A  will  is  revoked  where  the  testator  causes  his  name 

and  those  of  the  attesting  witnesses  to  be  cut  from  it  wKh  the 
intent  to  revoke  it;  and  the  retention  of  the  mutilated  instru- 
ment with  alterations  in  the  testator's  handwriting  does  not 
revive  it.    Saunder*s  Admr.  v.  Babbitt,  &c 646 

WRIT  OP  PROHIBITION— 

A  writ  of  prohibition  will  not  lie  from  the  circtiit  court  to  a  court  of 
a  justice  of  the  peace  to  prevent  the  latter  from  giving  an 
erroneous  construction  to  a  statute  where  the  amount  involved 
is  within  the  jurisdiction  of  the  justice's  court.  Scott  v.  Tully, 
&c .' 69 
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